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PREFACE. 


This,  the  Civil  Code,  must,  in  the  main,  speak  for  itself. 
There  is  so  much  urgent  labor  to  be  performed  by  the  Commis- 
sion before  the  meeting  of  the  Legislature,  that  a  more  elaborate 
exposition  must  be  left  to  a  future  occasion.  It  contains  four 
grand  Divisions.  These  are  divided  into  Parts,  Parts  into  Titles, 
Titles  into  chapters,  chapters  into  articles,  and  the  whole  is 
sectionized  consecutively,  from  the  beginning  to  the  end  of  the 
Code.  Sections  have  been  left  in  blank  at  the  end  of  each  chap- 
ter and  article,  for  future  declaration  of  rules  or  amendments. 

Our  Act  adopting  the  Common  Law  of  England  (Stats.  1850, 
219)  is  as  follows :  '^  The  Common  Law  of  England,  so  far  as  it 
is  not  repugnant  to,  or  inconsistent  with,  the  Constitution  of  the 
United  States,  or  the  Constitution  or  laws  o£  the  State  of  Cali- 
fornia,  shall  be  the  rule  of  decision  in  all  the  Courts  of  this 
State."  The  Courts  hold  that  this  Act  does  not  mean  Common 
Law  of  England,  but  of  the  United  States — '^  American  Common 
Law ;"  the  Common  Law  of  England,  as  modified  by  the  respec- 
tive States.  There  are  as  many  authoritative  modifications  as 
there  are  States  in  the  Union.  Rules  upon  the  same  subjects 
differ  much  in  different  States.  When  they  so  differ,  or  when 
they  need  modifications  to  suit  our  conditions,  the  Court,  not  the 
Legislature,  establishes  the  law. 
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This  *'  unwritten ''  law  is  a  system  quite  complete,  but  its 
expression  is  most  fragmentary.  It  is  found  scattered  through- 
out thousands  of  volumes  of  English  and  American  reports  and 
digests,  from  the  Year  Books  down  to  the  present  time.  The 
Civil  Law,  with  Mexican  modiBcations,  prevailed  in  this  State 
up  to  the  time  of  the  adoption  of  the  Common  Law.  The  his- 
tory of  civilization  does  not  furnish  a  parallel,  of  placing  upon  a 
conquered  people  a  whole  system  of  *'  unwritten  "  laws,  foreign 
to  them  and  their  language,  and  which  could  only  be  found 
by  searching  out  its  disintegrated  elements.  The  Legislature 
has  never  provided  for  a  translation  of  the  Common  Law  into 
Spanish.  The  citizen  and  the  lawyer  alike  complain  over  the 
want  of  a  condensed  methodical  expression  of  the  law.  The 
Civil  Code  of  New  York — a  monument  of  legal  wisdoai  and 
patient  industry — is  a  collection  of  Common  Law  rules  and 
principles,  combined  with  a  consolidation  of  statutes  like  our 
own,  all  concisely  stated,  logically  and  harmoniously  arranged, 
in  order  of  subjects  corresponding  to  Blackstone's  Commen- 
taries.  We  "supply  the  defect"  in  our  Act  adopting  the 
Common  Law,  by  specifying  the  general  rules  already  embraced 
in  its  very  general  terms,  and  for  this  purpose  avail  ourselves  of 
the  exhaustive  labors  of  the  New  York  Conunission.  Most  of 
our  statutes  have  been  taken,  from  time  to  time,  from  sister 
States,  and  mostly  from  New  York.  The  chapters  on  Special 
Partnerships  (Stats.*  1870,  123)  and  Adoption  of  Children  (Stats. 
1870,  530)  were  taken  bodily  from  the  Civil  Code  of  New  York. 

The  sharp  lines  between  statute  law  and  the  Common  Law, 
remaining  unexpressed  in  Code  form,  are  toned  down.  The  Code 
and  the  Common  Law  are  but  harmonious  parts  of  one  system, 
differing  only  in  name — in  the  terms  employed,  indicating  the 
different  modes  of  adoption. 

The  work  of  revising  such  of  our  statutes  as  pertain  to  this 
Code,  and  giving  them  conciseness  in  harmony  with  the  gcncnU 
style  of  that  Code,  and  of  incorporating  them  in  their  appro- 
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priate  places,  has  been  performed  with  all  reasonable  care.  The 
law  on  marriage  and  divorce  has  been  more  fully  declared ;  the 
distinction  between  sealed  and  unsealed  instruments  has  been 
abolished ;  married  women  authorized  to  convey  separate  prop- 
erty without  the  signatures  of  their  husbands;  conveyances  and 
acknowledgments  simplified,  and  all  parts  of  the  Code  made  to 
harmonize  with  these  changes.  It  is  believed  that  in  the  main 
the  work  is  well  done.  Doubtless  some  defects  or  omissions  will 
be  discoTcred  on  final  examination  after  printing  as  a  whole, 
which  the  Commission,  Committee  or  Examining  Board  will  cor- 
rect before  presentation  to  the  Legislature  in  bill  form. 

The  Code  can  be  considered  and  be  accepted  or  rejected  as  a 
tchokj  or  those  Acts  of  our  statutes  which  have  been  revised  and 
incorporated  into  the  Code  can  be  considered  and  passed  by 
themselves.  The  Legislature  can  take  its  choice  as  between  the 
whole  volume  or  the  revised  Titles  from  the  statutes.  Alternate 
bills  can  be  prepared  to  carry  out  either  plan.  Those  who  choose 
to  follow  the  Commission  through  this  Code  should  obtain  a  copy 
of  the  New  York  Civil  Code,  as  a  better  means  of  testing  the 
accuracy  of  our  work.  Its  numerous  references  to  leading  cases, 
in  which  the  particular  principle  declared  has  been  adjudicated, 
and  the  copious  notes,  afford  the  highest  guarantee  of  the  cor- 
rectness of  that  work. 

We  make  acknowledgments  to  Judges  O.  C.  Pratt,  S.  H.  Dwi- 
nelle,  E.  D.  Sawyer  and  T.  Reed ;  also,  to  Messrs.  Williams  and 
Thornton,  S.  Wilson  and  J.  B.  Harmon,  for  examinations  and 
suggestions  concerning  some  portions  of  the  work. 

CHARLES  LINDLEY, 
JNO.  C.  BURCH, 

CREED  HAYMOND, 

Commissioners. 
Office  Revision  Commission, 

Sacramento,  October  2d,  1871. 
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CIYIL   CODE 


or  THB 


STATE  OF  CALIFORNIA. 


IN   FOUR  DIVISIONS. 


THE 


CIVIL     CODE 


OF  THI         V 


STATE  OF  CALIFORNIA. 


».     1      » 


AN  ACT 

TO  ESTABLISH  A  CIVIL  CODE, 


*• 


The  People  of  the  State  of  California^  represented  in 
Sencde  and  Assembly^  do  enact  as  follows : 

GENERAL  DEFINITIONS  AND  DIVISIONS. 

Bscnoir  1.  Title  of  Code. 

2.  When  to  take  effecL 

3.  Definition  of  law. 

4.  Action  of  eoTereign  power. 

5.  The  oommon  law  the  rale  of  decision. 

6.  Two  kind«  of  common  law. 

7.  No  common  law,  where  the  law  is  declared  bj  this  Code. 

8.  Two  kinds  of  eivil  rights. 

9.  Rights,  how  modified. 
10.  Divisions  of  this  Code. 

Section  1.    This  Act  9haII  be  known  as  tho  Civil  Code  ntieof  code 
OF  THE  State  of  California. 


Whan  to 
tek«cffBCi. 


CIVIL  CODE. 

Sec.  ^2.    This  Code  shall  take  effect  on  the day 

of ,  eighteen  handred  and  seventy-two,  at  twelve 

o'clock,  noon. 

N.  T.  C.  C,  See.  2034. 


Deflaition 
ofUw. 


Action  of 
Borerelgn 
power. 


Seo.  3.  Law  is  a  rule  of  property  and  of  conduct,  pre- 
scribed by  the  supreme  power  of  the  State. 

N.  T.  0.  0.,  See.  2. 

f 

Seo.  4.    The  will  of  the  sovereign  power  is  expressed — 

1.  By  the  Constitution,  which  is  the  organic  Act  of  the 
people. 

2.  By  statutes,  which  are  the  Acts  of  the  Legislature, 
or  by  the  ordinances  of  other  and  subordinate  legislative 
bodies. 

N.  Y.  C.  C,  Soe-^-fi.^ 


The  common       Seo.  5.    The  Concmon  Law,  as  expressed  in  the  decisions 
thexideof     of  the  Engii^  aod  American  Courts,  and  shown  in  the 

declaion.  v"    -      - 

records,  r^^Oi^ts  ttnd  digests  thereof,  is  the  rule  of  decision 
in  all  jth&  Courts  of  this  State. 

[Noit  ^eotiQD.]  StaU.  1850»  219. 

V        -       - 

NoTB. — Our  Aot,  adoi^ting  the  eommon  law  of  Bngluid 

(SUts.  1850.  219),  is  u  follows : 

^^\     "^  ^  ^  "  The  eommon  law  of  England,  so  far  as  it  is  not  repag- 

*;  *-  ^/-  ^  nant  to,  or  inconsistent  with,  the  Constitution  of  the  United 

.  y^  States  or  the  Constitution  or  laws  of  the  State  of  California, 

shall  be  the  rule  of  dooision  in  all  the  Courts  of  this  State." 

A  strict  oonstmetiun  of  the  words  "  eommon  law  of  Eng- 
land," would  have  required  Courts  to  follow  the  English 
rule,  when  in  conflict  with  the  American ;  jet  it  is  beUeved 
that  the  latter  has  had  a  greater  influence  in  our  jnrispru- 
deneo  than  the  former.  The  phrase  "  common  law  which 
is  expressed  in  the  decisions  of  the  English  and  American 
tribunals,"  extends  the  latter  so  as  to  include  the  whole 
body  of  the  common  law,  whether  found  in  English  or  Amer- 
ican decisions,  and  makes  it  conformable  to  the  construction 
of  that  Act. 

Cool.  Bl.  Comm.,  I,  67,  note  S,  is  as  follows  : 

*'  The  common  law  includes  those  principles,  usages  and 
rules  of  action,  applicable  to  the  goTemment  and  security  of 
person  and  property,  which  do  not  rest  for  their  authority 
upon  any  expresb  and  positire  declaration  of  the  will  of  the 
Legislature.  (1  Kent,  468.)  The  common  law  of  the  Amer- 
ican States  consists  of  the  common  law  of  England,  as  mod- 
ified by  English  statutes  previous  to  the  colonization  of 
America,  so  far  as  it  has  been  found  adapted  to  our  altered 
condition  and  circumstances.  And  those  English  statutes 
passed  afterwards,  at  any  time  prior  to  the  Rerolution,  whioh 
were  praotioally  accepted  and  adopted  in  America,  beoame 
also  a  part  of  American  common  law.  (See  Van  Ness  ts. 
Packard,  2  Pet,  144;  also,  other  authorities  therein  cited.)" 
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Sbc.  6.    The  CommoD  Law  is  divided  int'j^  TwoUndsof 

1.  Fablio  law,  or  the  law  of  nations. 

2.  Domestic  or  mnnicipal  law. 

N.  T.  C.  C,  Sec.  4. 

Nom. — CooL  Bl.  ComnL,  I,  60,  note  3,  ib  as  follows: 

'*  Of  the  United  States,  as  a  nation,  there  is  no  common 
law.  The  Federal  GoTemment  is  oompoeed  of  sovereign  and 
independent  States,  eaoh  of  which  may  hare  its  local  usages, 
oaitoms  and  common  law.  There  is  no  principle  which 
perradee  the  Union,  and  has  the  authority  of  law,  that  is 
not  embodied  in  the  Constitntion  or  laws  of  the  Union.  The 
common  law  woold  be  made  a  part  of  onr  federal  system 
only  by  legislatiTe  adoption.  (McLean,  J.,  in  Wheaton  vs. 
Peters,  8  ret,  658,  and  other  authorities  therein  cited.)'' 

8£0.  7.    There  is  no  Common  Law  in  any  case  where  Nooommoii 
the  law  is  declared  by  this  Code.  the  uw^js^ 

•  «*«>>«   ^    ^       «  declared  by 

N.  Y.  0.  C,  Sec.  6.  this  CMe. 

Sbc.  8.    All  oriirinal  civil  rights  are  either —  ^l?"*"**' 

^  **  ciTil  righto. 

1.  Bights  of  person ;  or, 

2.  Bights  of  property. 

S*  z  ■  V.  Cf  ceo.  7. 

Seo.  9.    Bights  of   person  and  of   property  may  be  Righu.how 
waived,  surrendered  or  lost  by  neglect,  in  the  cases  pro- 
Tided  by  law. 

N.  T.  C.  C,  Sec.  8 ;  Oonkling  vs.  King,  10  N.  T.,  440. 

Sio.  10.     This  Code  has  fonr  fi^eneral  divisions :  niTisionsof 

^  this  Code. 

1.  The  first  rela^  to  Psbsons. 

2.  The  second,  to  Pbopertt. 

3.  The  third,  to  Obligations. 

4.  The  fourth  contains  general  provisions  relating  to 
Pjbesons,  Pbopbbtt  and  Obligations. 

N.  Y.  C.  C,  Sec.  0. 


DIVISION   FIRST. 


Part    I.  PERSONS. 

II.  PERSONAL  RIGHTS 

III.  PERSONAL  RELATIONS., 

IV.  CORPORATIONS. 


PART  I. 

PERSONS. 

SscTiox  17.  Minors,  who  are. 

18.  Periods  of  minority,  how  calculated. 

19.  Adults,  who  are. 

20.  Status  of  minors,  how  changed. 

21.  Unborn  child. 

22.  Persons  made  adults  by  other  States,  considered  as  such  in  this 

State,  when  domiciled  herein. 

23.  Uinors  by  Uie  laws  of  other  State  or  country,  how  considered 

in  this  State. 

24.  Persons  of  unsound  mind. 

25.  Custody  of  minors. 

26.  Minors  cannot  give  a  delegation  of  power. 

27.  Cannot  hold  offices  of  trust;  may  of  skill. 

28.  Contracts  of  minors  made  ;  disaffirmed. 

29.  When  minor  may  disaffirm. 

30.  Cannot  disaffirm  contract  for  necessaries. 

31.  Nor  certain  obligations. 

32.  Contracts  of  persons  without  understanding. 
83.  Contracts  of  other  insane  persons. 

34.  Powers  of  persons  whose  incapacity  has  been  a^^udged. 

35.  Minors  liable  for  wrongs. 

36.  Not  liable  for  exemplary  damages. 

37.  Minors  may  enforce  their  rights. 

S«c.  17.    Minors  are :  Minora,  who 

are. 

1.  Males  under  twenty-one  years  of  age. 

2.  Females  under  eighteen  years  of  ago. 

stats.  1854,  155;   Cool.  Bl.  Comm.,  I,  463;  N.  T.  C.  C, 
Sec.  10. 

Seo.  18.    The  periods  specified  in  the  preceding  section   Periods  of 
shall  be  calculated  from  the  first  minate  of  the  day  on   howcaicu. 
which  persons  are  born,  to  the  same  minate  of  the  corre- 
sponding day  completing  the  period  of  minority. 

[New  lection.]  Notk. — The  first  second  of  the  preceding  day  is  the  com- 

mon law  rule.    (Shars.  Bl.  Comm.,  I,  463  and  note  11.) 

Sec  19.     All  other  persons  are  adults.  Adnits,  who 

are. 
N.  Y.  C.  C,  Sec.  11. 
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status  of 
mlnon,  hoi 
changed. 


Unborn 
child. 


Pexvons 
made  adults 
bj  other 
States,  con- 
sidered an 
such  In  thin 
State,  when 
domiciled 
herein. 


Minors  by 
the  biwB  of 
other  State 
or  oonntTf, 
how  ct^nsid- 
erod  in  this 
iftate. 


Persons  of 

unsoand 

mind. 


Cnscodyof 
minore. 


Minors  can- 
not gire  a 
delegation 
of  px»wer. 

Cannot  hold 
offlcee  of 
trust ;  may 
of  skill. 


Contracts 
of  minors 
made;  dlf- 
afflrmed. 


Sbo.  20.  The  solemnization  of  marriage  of  niinors,  as 
provided  by  Sec.  74,  changes  their  status  from  minors  to 
adults. 

[I^ew  seotion.]  Stata.  1858,  108. 

NoTB. — The  statute  embraced  onl]|[  females  ;  this  section 
extends  the  priTilege  to  males. 

Sec.  21.  A  child  conceived,  but  not  yet  born,  is  to  be 
deemed  an  existing  person,  so  far  as  may  be  necessary  for 
its  interests,  in  the  event  of  its  subsequent  birth. 

K.  T.  C.  C,  Sec.  12  j  CooL  Bl.  Gomm.,  I,  128. 

Sec.  22.  Persons  made  adults  by  the  laws  of  a  State 
or  foreign  country  in  which  they  were  domiciled,  are 
adults  in  this  Slate  when  they  become  domiciled  herein. 

[New  section.]  Story  on  Conflict  of  Laws,  52 ;  Tyler  on  Infancy  and  Co- 

Tortare,  35. 

Sec.  23.  Minors  by  the  laws  of  another  State  or  for- 
eign country  wherein  they  have  been  domiciled,  are  not 
deemed  adults  under  this  Code,  so  as  to  affect  or  alter 
their  rights  in  relation  to  contracts  made  in  such  State  or 
foreign  country. 

[New  section.]  Story  on  Conflict  of  Laws,  69 ;  2  Kent,  234,  note  0. 

Sec.  24.  Persons  of  unsound  mind,  within  the  mean- 
ing of  this  Code,  are  idiots,  lunatics,  imbeciles  and  habit- 
ual drunkards. 

N.  Y.  C.  C,  Sec.  13. 

Sec.  25.  The  custody  of  minors  and  persons  of  unsound 
mind  is  regulated  by  Part  III  of  this  Division. 

N.  Y.  C.  C,  Sec.  14. 

Sec.  26.     A  minor  cannot  give  a  delegation  of  power. 

N.  Y.  C.  C,  Sec.  15. 

8e6.  27.  Minors  cannot  hold  or  exercise  office  which 
relates  to  the  administration  of  justice  or  the  custody  of 
public  money  or  property.  They  may  hold  and  exercise 
those  offices  which  require  only  skill  and  diligence. 

[New  section.]  Tyler  on  Infancy  and  Corerture,  37. 

Seo.  28.  A  minor  may  make  a  conveyance  or  other 
contract  in  the  same  manner  as  any  other  person,  subject 
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only  to  his  power  of  disaflSrmance'ander  the  provisions  of 
this  Title,  and  to  the  provisions  of  the  Title  on  Marriage. 

N.  T.  C.  C.  S«o.  16;  Msgee  ts.  Walsb,  18  Oal.,  155. 

Sec.  29.  In  all  cases  other  than  those  specified  by  Sees,  whan  minor 
30  and  31,  the  contract  of  a  minor  may,  apon  restoring  afflrm. 
the  consideration  to  the  part}'  from  whom  ii  was  received, 
be  disaffirmed  by  the  minor  himself,  eitber'before  his  ma- 
jority or  within  a  reasonable  time  afterwards,  or,  in  case 
of  his  death  within  that  period,  by  his  heirs  or  personal 
representatives. 

N.  T.  C.  C,  Sec.  17 ;  Haatings  re,  Dollarhide,  24  Cal.,  195. 

Sec.  30.     A  minor,  or  a  person  of  ansoncd    mind  of  cannot  dia. 
whatever  degree,  cannot  disaffirm  a  contract,  otherwise  tract  for 
valid,  to  pay  the  reasonable  value  of  things  necessary  for 
his  support,  or  for  that  of  his  family,  entered  into  by  him 
when  not  under  the  care  of  a  parent  or  guardian  able  to 
provide  for  him. 

N.  Y.  C.  C,  Seo.  18. 

Sec.  81      A  minor  cannot  disaffirm  an  obligation,  other-  Norc«rtain 
wise  valid,  entered  into  by  him  under  the  express  author- 
ity or  direction  of  a  statute. 

N.  Y.  C.  C,  Sec.  19. 

Sec.  32.     A  person  entirely  without  understanding  has  contracts 
no  power  to  contract,  except  in  the  case  mentioned  in  withonrt'un- 
Sec.  80,  unless  expressly  authorized  by  statute.  er^tanding. 

N.  Y.  C.  C,  Sec.  20. 

Sec.  33.     A  person  of  unsound  m'nd.  but  not  entirely  Oontracttor 
without  i^nderstanding,  may  make  a  conveyance  or  other  peraons. 
contract,  before  his  incapacity  has  been  judicially  deter- 
mined, subject  to  recision,  as  provided  in  the  chapter  on 

Recision. 

N.  Y.  C.  C,  Sec.  21. 

Sec.  34.     After  his  incapacity  has  been  judicially  deter-  Powmof 
mined,  a  person  of  unsound  mind  can  make  no  convey-  wh^inca- 
ance  or  other  contract,  nor  delegate  any  power,  nor  waive  E!J*n^»d"' 
any  right,  until  his  restoration   to  capacity  is  judicially  ^™*'^ 
determined.     But  if  actually  res>tored  to  capacity,  he  mny 
make  a  will,  though  his  restoration  is  not  thus  determined. 

N.  Y.  C.  C,  Sec.  22. 
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lUnonUabie  SjBC.  35.  A  Hiinor,  or  a  person  of  ansound  mind  of 
whatever  degree,  is  liable  for  a  wrong  done  by  him,  in 
like  manner  with  any  other  person. 

N.  Y.  C.  C,  Seo.  23, 

NotiiabiefiM-       Sec.  36.     A  minor  or  person  of  unsound  mind  cannot 

aamilgw.       be  subjected  to  exemplary  damages,  unless  at  the  time  of 

the  act  he  was  capable  of  knowing  that  it  was  wrongful. 

N.  T.  0.  C,  See.  24. 


llinora  niaj 
enforce  their 
rights. 


Seo.  37.  A  minor  may  enforce  his  rights  by  civil  ac- 
tion or  other  legal  proceedings,  in  the  same  manner  as  a 
person  of  full  age,  except  that  a  guardian  must  be  ap- 
pointed to  conduct  the  same. 

N.  T.  C.  C,  Seo.  25. 


PART  II. 

PBR80NAL  RIGHTS. 

Sbctiok  43.  Qeoenl  peraunal  righta. 
44.  DefamAtion,  what. 
46.  Libci,  what. 

46.  Slander,  what. 

47.  What  oommanieations  are  privileged. 

48.  Proteotion  to  personal  relations. 

49.  Right  to  use  foree. 

Sec.  43.     Besides  the  personal  rights  mentioDed  dr  re-  <j«neniiMr. 
cognized  in  the  Political  Code,  every  person  has,  sahject  ***"*  ' 
to  the  qaalificatione  and  restrictions  provided  by  law,  the 
right  of  protection  from  bodily  restraint  or  harm,  from 
perHonal  ingolt,  from  defamation,  and  from  injury  to  his 
perBonal  relations. 

There  is  no  doubt  that  persistent  public  insults,  e.  g., 
eontinuallj  shouting  at  a  person  in  the  street,  or  even  silenUy 
dogging  him,  are  personal  injuries,  against  which  he  ought 
to  be  protected.  Why  is  not  an  act  which  the  law  admits 
almoti  to  justify,  certainly  to  mitigate,  the  crime  of  assault 
and  battery,  sufficient  foundation  for  a  civil  action  7  Com- 
pare Adams  vs.  Rivers  (11  Barb.,  390),  where  an  action  for 
use  of  insulting  words,  by  one  standing  in  the  highway  in 
front  of  plaintiflf's  land,  was  sustained  on  the  |;roand  of  the  ' 

trespass  involved  in  standing  in  the  highway  after  being 
ordered  to  depart,  for  the  malicious  purpose  evinoed. 

N.  Y.  C.  C,  Sec.  27. 


Sec.  44.    Defamation  is  effected  by —  Deiamatioii. 

1.  Libel.  ^**'* 

2.  Slander. 

In  all  definitions  of  libel  or  slander  at  common  law,  malice 
is  treated  as  a  necessary  ingredient  But  in  the  absence  of 
a  proper  notice  for  the  publication,  malice  is  conclusively 
presumed,  and  the  publisher  of  a  libel  is  responsible,  although 
clearly  free  from  aotual  malice  (Hunt  vs.  Bennett>  19  N.  Y., 
173;  Lewis  vs.  Chapman,  16  id.,  369).  In  the  definitions 
of  both  classes  of  defamation,  therefore,  the  Commissioners 
onit  the  ingredient  of  malioe,  and  consequently  the  rules 
concerning  presumption  of  malioe. 

N.  Y.  C.  C,  Sec.  28, 

Skc.  45.     liibel  is  a  false  and  unprivileged  publication,  LiiMi.whaL 
by  writing,  printing,  picture,  effigy  or  other  fixed  repre- 
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sentatioD  to  the  eye,  which  exposes  any  person  to  hatred, 
contempt,  ridicule  or  obloquy,  or  which  eaases  him  to  be 
shunned  or  avoided,  or  which  has  a  tendency  to  injure 
him  in  his  occupation. 

The  law  of  libel  has  passed,  in  the  last  hundred  years, 
from  one  extreme  to  another;  from  exeessire  severitj  to  ex- 
cessive laxity.  The  abuse  of  the  freedom  of  the  press,  not 
only  in  the  wantonness  of  its  attacks  npon  publio  men,  but 
in  its  assaults  upon  private  citizens,  has  become  so  great, 
that  a  remedy  for  the  evil  must  be  sought  or  Tiolence  will 
take  the  place  of  law.  The  license  into  which  this  freedom 
has  degenerated  leads,  not  only  to  the  frequent  invasion  of 
private  rights,  but  to  the  corruption  of  public  morals.  If 
the  Commissioners  had  been  certain  of  the  true  remedy,  they 
would  have  proposed  it  in  the  text  of  the  Code.  They  will 
venture  only  to  suggest  that  a  more  certain  punishment  for 
wanton  or  careless  defamation  being  needed,  a  remedy  may 
perhaps  be  found  in  affixing  to  it  a  peoalty,  to  be  recovered 
in  every  civil  action  fur  libel,  in  addition  to  the  damages 
which  the  jury  may  find.  This  would  at  lesst  render  it  un- 
safe for  libellers  to  rely  upon  the  caprice  or  prcgudico  of 
juries  as  the  means  of  escape  with  nominal  damages.  Re- 
quiring the  name  uf  the  writer  to  be  signed  to  every  personal 
article,  might  also  have  a  salutary  effect.  If  the  Legisla- 
ture should  think  these  provisions  desirable,  two  sections 
like  the  following  would  answer  the  purpose  : 

Sec.  — .  Any  article  published  in  a  newspaper,  contain- 
ing matter  which  would  bo  libellous  if  it  were  false,  must 
be  signed  by  the  writer,  and  his  name  must  be  published  at 
the  foot  of  the  article.  A  violation  of  this  section  is  a  mis- 
demeanor. 

Sec.  — .  In  every  civil  action  for  libel,  if  the  plaintiff 
recovers  a  verdict,  he  shall  be  entitled  to  judgment  against 

the  defendant  for dollars,  as  a  penalty,  in  addition 

to  the  damages  found  by  the  jury,  and  the  costs  of  the  action. 

N.  T.  C.  C,  Sec.  29;  Cool.  Bl.  Comm.,  I,  183;  ib..  Ill, 
125;  Thrall  vs.  Smiley,  9  Cal.,  530;  Moynard  vs. 
Fireman's  Fund  Insurance  Co.,  34  Cal.,  48. 

s'«»der,  Skc.  46.     Slnndcr  is  a  false  and  unprivileged  publica- 

tion, other  than  libel,  which — 

1.  Charges  any  person  with  crime,  or  with  having  been 
indicted,  convicted  or  puninhcd  for  crime. 

2.  Imputes  in  him  the  present  existence  of  nit  infec- 
tious, contagious  or  loathsome  di*)ease. 

3.  Tends  directiy  to  injure  him  in  respect  to  his  office, 
profession,  trade  or  business,  either  by  imputing  to  him 
general  disqualification  in  those  respects  which  the  office 
or  other  occupation  peculiarl}'  requires,  or  by  imputing 
something  with  reference  lo  his  office,  profession,  trade 
or  business  that  has  a  natural  tendency  to  lessen  its  profit. 

4    Imputes  to  him  impotence  or  a  want  of  chastity  ;  or, 
5.  Which,  by  natural  consequence,  causes  actual  dam- 
age. 
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N.  T.  0.  C,  Seo.  80  ;  Cool.  BI.  Comm.,  I,  153  ;  ib..  Ill, 
123;  McDaniel  rs.  Baoft,  2  CaL,  326;  Batler  rs. 
Howes,  7  Gal.,  87;  Bradley  ts.  Gardner,  10  Cal., 
871;  SooU  ▼•.  Harbor,  18  CaL,  704. 

Seo.  47.     A  privileged  publication  is  one  made —  whatoom. 

1.  In  the  proper  discharge  of  an  official  datj.  arepHri-'" 

2.  Ij  testifying  as  a  witness,  in  any  proceeding  author- 
ized by  law,  to  a  matter  pertinent  and  material,  or  in 
reply  to  a  question  allowed  by  the  tribunal. 

3.  In  a  communication,  without  malice,  to  a  person  in- 
terested therein,  by  one  who  was  also  interested,  or  who 
stood  in  sQch  a  relation  to  the  former  as  to  afford  a  rea- 
sonable ground  for  sapposirig  his  motive  innocent,  or  who 
was  requested  by  him  to  give  the  information. 

4.  By  a  fair  and  true  report  in  a  newspaper,  without 
malice,  of  a  judicial,  legislative  or  other  public  official 
proceeding,  or  of  anything  said  in  the  course  thereof. 

M»  Xm  v«  ij'f  See.  Sl« 

Seo.  48.     The  rights  of  personal  relation  forbid —  Protection 

1.  The  abduction  of  a  husband  from  his  wife,  or  of  a  roiation!?^^ 
parent  from  his  child. 

2.  The  abduction  or  enticement  of  a  wife  from  her  bus- 
baud,  of  a  child  from  a  parent,  or  from  a  guardian  entitled 
to  its  custody,  or  of  a  servant  from  his  master. 

3.  The  seduction  of  a  wife,  daughter,  orphan  sister  or 
servant. 

4.  Any  injury  to  a  servant,  which  affects  his  ability  to 
serve  his  master. 

N.  T.  C.  C,  Sec.  82 ;  CooL  Bl.  Comm.,  Ill,  138,  141. 


Sec.  49.    Any  necessary  force  may  be  used  to  protect  m-ttto 
from  wrongful  injury  the  person  or  property  of  oneself,  ****^' 
or  of  a  wife,  husband,  child,  parent  or  other  relative  to 
the  third  degree,  a  ward,  servant  or  master. 

N.  Y.  C.  C,  Sec.  33. 


van 
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Title    I.  Marriage. 
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lY.  Master  and  Servant. 


TITLE   I. 

marriage. 


Chaptbr   L  the  contract  OF  MARRIAGE. 
IL  DIVORCE, 
in.  HUSBAND  AND  WIFE. 


CHAPTER  I. 

the   CONTRACT  OF   MARRIAGE. 
AftTiCLv    I.  Vauditt  of  Mabbiagb. 

IL   AUTHBOTIOATIOM  OF  MabRIAOS. 


ARTICLE  L 

YALIDXTT  OF  MABBIAOB. 

Skctiom  55.  What  eonstitatei  marriage. 

56.  Mioori  capable  of  oontraoUng  marriage. 

57.  Marriage,  how  manifested  and  proved. 

58.  When  void. 

69.  Inoompetenoy  of  partiee  to. 

60.  Of  whites  and  negroes  or  malattoes,  void. 

61.  Polygao^y  forbidden. 

62.  Pardon  does  not  restore  marital  rights. 

63.  Marriage  contracts  subject  to  the  same  roles  as  other  contracts. 

64.  Marriage  contracted  without  the  State. 
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whatoon-  Sec.  55.  Marriage  is  a  personal  relation  arising  out  of 
maiTiagtt.  a  civil  contraot,  to  which  the  consent  of  parties  capable 
of  making  it  is  necessary.  Consent  alone  will  not  constt- 
tate  marriage;  it  must  be  followed  by  a  solemnization,  as 
provided  in  Sec.  74,  or  by  a  mutual  assumption  of  marital 
rights,  duties  or  obligations. 

[New  section.]  Const,  of  Cal.,  Art.  XI,  Seo.  12;   "  Marriage/'  See.   1 ; 

Cool.  Bl.  Comm.,  1, 433  and  note  2,  and  437 ;  Graham 
Ti.  Bennett^  2  Cal.,  503;  Letters  vs.  Cady,  10  Cal., 
£33. 

« 

NoTB. — In  Graham  vs.  Bennett,  above  Aited,  it  is  held 
that  "an  open  avowal  of  the  intention,  and  an  assampiion 
of  the  relative  duties  which  it  imposes  on  eaoh  other,  is  sniB- 
oient  to  render  it  valid  and  binding." 

As  to  whether  consent  alone  oonstitutes  marriage :  In 
Jewell's  Heirs  vs.  Jewell  (I  How.,  21V)  the  Court  was  equally 
divided.  In  Regina  vs.  Millis  (10  Jeb.  and  Fin.,  634)  the 
House  of  Lords,  on  appeal  from  Ireland,  was  also  equally 
divided  on  the  same  question — Lords  Brougham,  Denmau 
and  Campbell  in  favor,  and  Lords  Lynhurst,  Coltenham  and 
Abinger  against  it.  On  reference  of  the  question  to  the 
Court,  Tindel,  C.  J.,  gave  the  unanimous  opinion  of  the 
Court  that  it  was  uoi  a  valid  marriage,  and  held  "  that  by 
the  law  of  England,  as  it  existed  at  the  time  of  the  Marriage 
Act,  a  contract  of  marriage  jmt  verba  dtprae»ent%  was  indis- 
soluble between  the  parties  themselves,  and  afforded  to 
either  of  them,  by  applioation  to  the  spiritual  Court,  the 
*  power  of  compelling  the  solemnization  of  an  actual  mar- 

riage; but  that  snob  contract  never  constituted  a  full  and 
complete  marriage  in  it«elf,  unless  made  in  the  presence  and 
with  the  intervention  of  a  minister  in  holy  orders.  The 
civil  contract  and  the  religions  ceremony  were  both  neeea- 
sary  to  a  perfect  marriage  by  the  common  law."  (Parsons 
on  Contracts,  p.  78  and  notes.) 

The  declaration  of  marriage  and  actions  to  establish  mar- 
riage, provided  for  in  this  chapter,  correspond  to  this  right 
of  solemnisation. 

Sees.  34  and  37  of  the  New  Tork  Civil  Code  are  as  follows  : 

^*  Sac.  34.  Marriage  is  a  personal  relation,  arising  oat  of 
a  civil  contract,  to  which  the  consent  of  parties  oapabte  of 
making  it  is  alone  necessary. 

"  8bc.  37.  The  consent  to  a  marriage  must  be  to  one 
oommencinff  instantly,  and  not  to  an  agreement  to  marry 
afterwards.  ' 

Minors  Seg.  56.     An  J  unmarried  male  of  the  age  of  eighteen 

^n^a^ng    jears  or  upwards,  and  any  unmarried  female  of  the  age 
****      of  fifteen  )'ears  or  upwards,  and  not  otherwise  disquali- 
fied, are  capable  of  consenting  to  and  consummating  mar- 
riage. 

N.  Y.  C.  C,  See.  36 ;  Cool.  Bl.  Comm.,  I,  435. 
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NoTB. — Oar  statute  proridea  that  "no  person  shall  he 
joined  in  marriage  anless  they  shall  have  first  ohtained  a 
license/'  ^hich  must  show  proper  age,  consent)  etc.  Upon 
this  class  of  statutes,  Parsons  on  Contracts  says:  "The 
Eoglish  statute  makes  the  marriage  of  minors,  without  such 
consent,  absolutely  void.  In  this  country,  that  would  de- 
pend upon  the  statutes  of  the  several  States.  Generally,  if 
not  universally,  the  marriage-  would  be  held  valid,  although 
the  person  celebrating  it  might  be  punishable,''  and  cites 
Parton  vs.  Hervey,  1  Gray,  119. 

The  Commission  dare  not  make  serious  changes  affecting 
the  law  of  marriages,  yet  it  would  seem  that  to  permit  boys 
and  girls,  fourteen  and  twelve  years  old,  to  become  husband 
and  wife,  without  the  consent  of  parents  or  guardians,  and 
take  upon  themselves  all  the  responsibiliUes  which  belong  to 
that  relation,  and,  through  it^,  to  society,  is  so  shocking  to 
common  sense  and  popular  judgment,  and  so  dangerous  to 
the  well-being  of  the  parties  themselves,  that  some  better 
limit  ought  to  be  established.  Either  raise  the  age  of  con- 
sent to  fifteen  and  eighteen,  or  make  the  marriage  abtolutely 
void,  if  consummated  without  the  consent  of  parents  or 
guardians,  or  a  Probate  CourL 
^  The  civil  law  made  naked  consent  to  constitute  marriage, 

yet  that  included  the  consent  of  parents  or  tutors,  without 
which  the  marriage  was  void.  France  has  in  a  measure  re- 
tained ;this  law,  requiring  all  males  under  twenty-five  and 
all  females  under  twenty-one  to  obtain  the  consent  of  parents 
or  guardians  before  contracting  marriage. 

It  is  substantially  the  same  in  Holland.  English  statutes 
make  such  marriage  void.  But  by  19  and  20  Vic,  Chap. 
119,  Sec.  17,  they  are  valid  if  actually  9olemnized  without 
consent.    (Cool.  Bl.  Comm.,  437  and  note  12.) 

Final  Note. — In  final  review,  the  Commission  has  con- 
cluded to  raise  the  ages  of  consent  to  Ji/teen  in  females  and 
eighteen  in  males. 

Skc.  57.     Consent  to  and  subsequent  consummation  of  Marriage, 
marriage  may   be  manifested  in  any  form,  and  may  be  SJedani" 
proved  under  the  same  general  rules  of  evidence  as  facts  p™*^* 
in  other  cases.     Cohabitation,  admissions  of  the  parties, 
general  reputation,  being  received  as  husband  and  wife  in 
society,  public  houses  or  private  families,  and  all  other 
pertinent  circamstances,  are  competent  evidence  to  prove 
marriage. 

[Sc9  section.]  People  vs.  Anderson,  26  Cal.,  129  ;  Parsons  on  Contracts, 

p.  77  and  note ;  Starr  vs.  Pock,  1  Hill,  p.  270 ;  Clay- 
ton vs.  Warden,  4  N.  T.,  230;  Case  vs.  Case,  17 
Cal.,  698. 

Note. — Sec.  35,  New  York  Civil  Code,  is  as  follows: 
"  Consent  to  a  marriage  may  be  manifested  in  any  form,  and 
may  be  proved  like  any  other  fact." 
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When  Told. 


Seo.  58.  If  either  party  to  a  marriage  is  incapable  of 
consent  for  want  of  age  or  understanding,  or  is  incapable, 
from  physical  cause,  of  entering  into  the  marriage  state, 
or  if  the  consent  of  either  is  obtained  by  fraud  or  force, 
the  marriage  is  void. 

N.  Y.  C.  C.,  Sec.  .39  ;  Cool.  Bl.  Comm.,  I,  436. 

Note. — This  is  the  rule  in  Graham  ts.  Bennett  (2  Gal., 
503),  but  contra  in  Baker  vs.  Baker  (13  Cal.,  87).  Fraud 
"  vitiates  it  ab  initio,  and  authorizes  a  divorce." 

The  above  note  was  appended  to  the  section  as  first 
printed — taken  from  the  New  York  Civil  Code,  which 
avoided  the  marriage  from  date  of  decree. 

Seo.  59.  Marriages  between  parents  and  children,  an- 
cestors and  descendants  of  every  degree,  and  between 
brothers  and  sisters  of  the  half  as  well  as  of  the  whole 
blood,  are  incestuous,  and  void  from  the  beginning; 
whether  the  relationship  is  legitimate  or  illegitimate. 

N.  Y.  C.  C,  Sec.  38;  *'  Marriage,"  Seo.  2. 

Of  whites  Sec.  60.     All  marriages  of  white  persons  and  negroes 

and  negroes  -ii  i         j         -j 

ormniattoes  or  mulattocs  are  illefical  and  void. 

void.  ^  •  . 

"Marriage,"  Sec.  3. 


Incompe' 
tency  of 
parties  to. 


Polygamy 
forbladen. 


Seo.  61.  A  subsequent  marriage  contracted  by  «ny 
person  during  the  life  of  a  former  husband  or  wife  of  such 
person,  with/tny  person  other  than  such  former  husband 
or  wife,  is  illegal  and  void  from  the  beginning,  unless — 

1.  The  former  marriage  had  been  annulled  or  dissolved 
for  some  cause  other  than  the  adultery  of  such  person ;  or, 

2.  Unless  such  former  husband  or  wife  had  been  finally 
sentenced  to  imprisonment  for  life;  or, 

3.  Unless  such  former  husband  or  wife  was  absent,  and 
not  known  to  such  person  to  be  living,  for  the  space  of 
five  successive  years  immediately  preceding  such  subse- 
quent marriage;  in  which  case  the  subsequent  marriage 
is  void  only  from  the  time  its  nullity  is  adjudged  by  a 
competent  tribunal. 

N.  Y.  C.  C,  Sec.  40  •  Cool.  Bl.  Comm.,  I,  435 ;  Bowers 
vs.  Bowers,  0  N.  Y.  Lg.  Ols. 

Pardon  does  Seo.  62.  No  purdou  granted  to  any  person  sentenced 
marital^"  to  imprisonment  for  life  in  this  State,  restores  such  person 
'^*****  to  the  rights  of  any  previous  marriage,  or  to  the  guardi- 

anship of  any  issue  of  such  marriage. 

N.  Y.  C.  C,  Sec.  41. 


CIVIL  CODE.  19 

Sec.  63.     A  promise  of  marriage  is  subject  to  the  same  Marriage 

rales  as  coDtracts  in  general,  except  that  neither  party  is  sai^ect  to 

boand  by  a  promise  made  in  ignorance  of  the  other's  want  rules  u 

of  personal  chastity,  and  that  either  is  released  therefrom  tractor"* 
by  anchaste  conduct  on  the  part  of  the  other. 

N.  Y.  C.  C,  Sec.  44. 

Sec.  64.    All  marriages  contracted  without  this  State,  Marriage 

contracted 

which  would  be  valid  by  the  laws  of  the  country  in  which  without  the 

•^  '*  state. 

the  same  were  contracted,  shall  be  valid  in  this  State. 

"  Marriftge,"  Seo.  5. 


ARTICLE  II. 

▲UTHBHTICATIOR  OP  MARRIAQB. 

Sbctiox  63.  Marriage,  how  solemnized. 

69.  Marrmge  license. 

70.  By  whom  solemnized. 

71.  No  particular  form  of  solemnization. 

72.  Substantial  requisites. 

73.  Certificate  of  marriage. 

74.  Certificate  to  parties  and  Recorder. 
76.  Declaration  of  marriage,  how  made. 

76.  Action  to  affirm  unsolemnized  marriages. 


Seo.  68.    Marriage  must  be  licensed,  solemnized,  authen-  Maniag 
ticated  and  recorded  aa provided  in  this  article;  but  non-  ^Za,  ^ 
compliance  with  its  provisions  does  not  invalidate  any 
lawful  marriage,  but  subjects  the  offenders  to  the  penalty 
prescribed  in  the  Penal  Code. 

Seo.  69.    All  persons  about  to  be  joined  in  marriage  Marriage 
must  first  obtain  a  license  therefor  from  the  Clerk  of  the  "^*"*~- 
County  Court  of  the  county  in  which  the  marriage  is  to 
be  celebrated,  showing — 

1.  The  identity  of  the  parties. 

2.  Their  real  and  full  names  and  places  of  residence. 

3.  That  they  are  of  sufficient  age  to  be  capable  of  con- 
tracting marriage. 

4.  If  the  male  is  under  the  age  of  twenty-one,  or  the 
female  under  the  age  of  eighteen  years,  the  consent  of  the 
father,  mother  or  guardian,  if  any  such  is  given  ;  or  that 
such  non-aged  person  has  been  previously  but  is  not  at 
the  time  married. 

For  ihe  purpose  of  ascertaining  these  facts,  the  Clerk  is 


I 

em-  j 
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By  whom 
■olemnixed. 


No  particu- 
lar form  of 
solemnixa' 
tion. 


Satistantlal 
reqnisltei . 


aatborized  to  examine  parties  and  witneBBed  on  oath, 
and  receive  and  read  affidavits.  He  shall  state  such  facts 
in  the  license. 

"Marriage,"  S«c.  7  ;  N.  Y.  C.  C,  Sec.  47. 

Sec.  70.  Marriage  must  be  solemnized  by  either  a 
Supreme,  District  or  County  Judge,  Justice  of  the  Peace, 
Mayor,  priest,  or  minister  of  the  gospel  of  any  denominji- 
tion. 

"Marriage/'  See.  7  ;  K.  T.  C.  0.,  Seo.  45. 

Sec.  71.  No  particular  form  for  the  ceremony  of  mar- 
riage is  required,  but  the  parties  must  solemnly  declare, 
in  the  presence  of  the  person  solemnizing  the  marriage, 
and  of  at  least  one  witness,  that  they  take  each  other  as 
husband  and  wife. 

N.  Y.  C.  C,  Sec  46. 

Seo.  72.  The  person  solemnizing  a  marriage  must  first 
require  the  presentation  of  the  marriage  license,  and 
satisfy  himself  that  it  substantially  conforms  to  Sec.  69, 
and  that  the  facts  set  forth  in  it  are  true.  Por  this  pur- 
pose he  may  rely  upon  the  license  or  may  administer  oaths 
and  examine  the  parlies  and  witnesses  in  like  manner  as 
the  County  Clerk,  before  issuing  the  license. 


[New  section.] 


Based  on  "Marriage,"  Sees.  7,  8. 

NoTB. — Seo.  47,  New  York  Civil  Code,  changed  to  eon- 
form  to  onr  license  system.  It  is  also  intended  to  give 
authority  to  revise  the  license  of  the  Clerk  in  esses  where 
there  are  saspicions  of  fVand.^ 


Certificate  of 
marriRge, 


Seo.  73.  The  person  solemnizing  a  marriage  must 
make,  sign  and  indorse  upon  or  attach  to  the  license  a 
certificate,  showing — 

1.  That  he  believes  the  facts  stated  to  be  true,  and  that 
upon  due  inquiry  there  appears  to  be  no  legal  impediment 
to  the  marriage. 

2.  The  names  and  places  of  residence  of  one  or  more 
witnesses  to  the  ceremony. 

8.  The  fact,  time  and  place  of  solemnization. 

[New  section.]  Based  on  "  Marriage/'  Sec.  8. 


^Sft^d^  Sec  74.  He  must,  at  the  request  of  and  for  either 
party,  make  a  certified  copy  of  the  license  and  certificate, 
and  file  the  originals  with  the  County  Recorder  within 


parties  aa( 
Recorder. 
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thirty  da3'8  after  the  marriage,  which  mast  be  recorded  as 
provided  in  dec. ,  Political  Code.' 

£New  section.]  Based  on  '<  Murriage/'  Seo.  8. 

Sec.  75.    Persons  married  under  the  provisions  of  Sec.  S^JJlSSlS. 
55,  and  without  the  solemnization  as  provided  in  Sec.  70,  *»<>'' n«de. 
must  jointly  make  a  declaration  of  marriage,  showing — 

1.  The  names,  ages  and  residence  of  the  parties. 

2.  The  time  of  marriage,  as  nearly  as  practicable. 

3.  That  the  marriage  has  not  been  solemnized  as  re- 
quired by  Sec.  70. 

It  must  be  signed  by  the  parties  making  it,  and  acknowl- 
edged in  like  manner  as  conveyances  of  land  by  the  hus- 
band, and  filed  with  the  County  Becorder,  to  be  recorded 
in  like  manner  as  solemnized  marriages. 

^New  Boetion.]  Note. — The  following  section  for  the  Penal   Code  has 

been  prepared,  as  a  moans  of  enforcing  oompUanoe  with  the 

preceding : 

"  If  persona  who  are  married  under  the  provisions  of  Seo. 
65,  and  whose  marriage  is  not  solemnized  as  provided  in 

Sec. ,  shall  not  make,  acknowledge  and  file  with  the 

County  Rocorder  a  declaration  of  marriage  as  provided  in 
Sec.  70,  within  one  year  after  such  marriage,  dating  from 
the  consent  thereto,  they  are  guilty  of  a  misdemeanor.  If 
one  party  to  the  marriage  consents  and  proposes  to  make 
the  declaration  and  the  other  refuses  or  neglects  to  make  it, 
the  party  refusing  or  neglecting  is  alone  guilty  of  the  offence 
provided  for  in  this  section.'' 

Sec.  76.    If  either  party  to  an  unsolemnized  marriage  AcUon  to 
refases  to  join  in  a  declaration  of  marriage,  as  provided  in  eoiomniaed 
Sec.  75,  the  other  party  may  institute  an  action  in  the  ™*"****- 
District  Court  for  the  purpose  of  establishing  the  marriage, 
and  upon  a  proper  showing,  and  by  proceedings  provided 
ID  the  Code  of  Civil  Procedure,  shall  obtain  a  judgment 
affirming  the  validity  of  such  marriage. 

[New  seetioa.]  Note. — These  two  sections  and  penal  section  in  note  are 

substitutes  for  the  vicious  proviso  at  the  end  of  Sec.  7  (Stats. 
1863,  244).  They  are  intended,  with  the  penal  section, 
equally  for  the  protection  of  the  parties  to  a  marriage  and 
society.  Families  and  the  public  have  a  right  to  know  who 
are  married,  though  they  may  not  always  know  who  are 
living  in  illicit  intercourse.  See  note  to  Sec.  55  for  the 
English  provision  for  enforcing  the  solemnisation  of  mar* 
riage. 
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•  CHAPTER  11. 

DIVORCE. 
Article    I.  Nullity- . 

II.   DiSBOLUTIOir. 

III.  Causes  fob  DsMriNO  Divorce. 

IV.  General  Provisions. 


ARTICLE  I. 


Caaefl  whore 
miirriage 
may  be  an- 
nulled. 


NULLITY. 

Section  82.  Cases  where  marriage  may  be  annalled. 

83.  Action  to  obtain  decree  of  nullity  in  certain  cases,  when  and 

by  whom  commenced. 

84.  Children  of  annalled  marriage. 

85.  Custody  of  children. 

86.  Effect  of  judgment  of  nullity. 

Sec.  82.  A  marriage  may  be  annalled  for  any  of  the 
following  causes,  existing  at  the  time  of  the  marriage : 

1.  That  the  party  seeking  to  have  the  marriage  an- 
nulled was  under  the  age  of  legal  consent;  unless,  after 
attaining  the  age  of  consent,  such  party  for  any  time 
freely  cohabited  with  the  other  as  husband  or  wife. 

2.  That  the  former  husband  or  wife  of  either  party 
was  living,  and  the  marriage  with  such  former  husband 
or  wife  was  then  in  force. 

3.  That  either  party  was  of  unsound  mind,  unless  such 
party,  after  coming  to  reason,  freely  cohabited  with  tho 
other  as  husband  or  wife. 

4.  That  the  consent  of  either  party  was  obtained  by 
fraud,  unless  such  party  afterwards,  with  full  knowledge 
of  the  facts  constituting  the  fraud,  freely  cohabitea  with 
the  other  as  husband  or  wife. 

5.  That  the  consent  of  either  party  was  obtained  by 
force,  unless  such  party  afterwards  freely  cohabited  with 
the  other  as  husband  or  wife. 

6.  That  either  party  was,  at  the  time  of  marriage,  phj's- 
ieally  incapable  of  entering  into  the  married  state ;  and 
such  inca|)acity  continues,  and  appears  to  be  incurable. 

N.  T.  C.  C,  6eo.  54;  1  Cool.  Bl.  Comm.,  435-440.  Anto- 
nuptial  fraud,  Baker  vs.  Baker,  13  Oal.,  87.  Pre- 
vious marriagOi  Fuller  vs.  Fuller,  17  Cal.,  605. 
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NoTB.— Subd.  3  of  See.  64  (N.  Y.  C.C.),  and  Subd.  2  o 
Seo.  4,  "Diroroes"  (Stfttutea),  are  subfltaDtially  the  same. 
They  both  pro7ide  for  nullity  of  marriage  of  females  mar- 
ried under  fourteen,  without  consent  of  parent?  or  guar- 
dians. The  prorision  is  omitted,  as  being  in  conflict  with 
the  reoognized  capacity  to  contract  marriage  at  twelve  years 
of  ago. 

Sec.  83.  An  actioa  to  obtain  a  decree  of  nullity  of  Action  to 
marriage,  for  causes  mentioned  in  the  preceding  section,  decreeof 
mnst  be  commenced  within  the  periods,  and  by  the  par-  certain*" 

rt  , ,  cases,  when 

ties,  as  follows  :  aod  by 

1    For  causes  mentioned  in  Subd.  1 :  by  either  party  to  meucU. 
the  marriage,  or  by  a  guardian  or  relative,  within  five 
years  after  arriving  at  the  age  of  consent. 

2.  For  causes  mentioned  in  Subd.  2:  by  the  party  in- 
jured, within  five  years  after  discovering  the  fact  of  pre- 
vious marriage;  or  by  the  former  husband  or  wife,  within 
five  years  after  discovering  the  fact  of  subsequent  mar- 
riage. 

3.  For  causes  mentioned  in  Subd.  8  :  by  the  party  in- 
jured, or  relative  or  guardian  of  the  party  of  unsound 
mind,  at  any  time  before  the  death  of  either  party. 

4.  For  causes  mentioned  in  Subd.  4 :  by  the  party  in- 
jured, within  five  years  after  the  discovery  of  the  facts 
constituting  the  fraud. 

5.  For  causes  mentioned  in  Subd.  5:  by  the  injured 
party,  within  Hvo  years  after  the  marriage. 

6.  F<}r  causes  mentioned  in  Subd.  6:  by  the  injured 
party,  within  five  years  after  the  marriage. 

[New  section.]  Based  on  N.  Y.  C.  C,  Sec.  55. 

Sec.  84.     Where  a  marriage  is  annulled  on  the  ground  children  of 
that  a  former  husband  or  wife  was  living,  and  it  is  ad-  mwril^es. 
judged  that  the  subsequent  marriage  was  contracted  in 
good  faith  and  with  the  full  belief  of  the  parties  that  the 
former  husband  or  wife  was  dead,  or  where  a  marriage  is 
annulled  on  the  ground  of  insanity,  children   begotten    . 
before  the  judgment  must  bo  specified  in  the  judgment, 
aod  are  entitled  to  succeed,  in  the  same  manner  as  legiti- 
mate children,  to  the  estate  of  the  parent  who,  at  the 
time  of  the  marriage,  was  competent  to  contract. 

N.  T.  C.  C,  Seo.  56. 
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Cuatodyof 
children. 


Kffect  of 
Jadgment 
of  Qullitx. 


Sec.  85.    Th^  Court  must  award  the  custody  of  the 
children  of  a  marriage  annulled  on  the  ground  of  fraud 
or  force,  to  the  innocent  parent,  and  may  also  provide  for 
their  education  and  maintenance  out  of  the  property  of 
the  guilty  party. 

N.  Y.  C.  C,  S6C,  57. 

SE(f.  86.  A  judgment  of  nullity  of  marriage  rendered 
is  conclusive  only  as  against  the  parties  to  the  action  and 
those  claiming  under  them. 

N.  T.  C.  C,  Seo.  58. 


ARTICLE  II. 


Marriagiey 
how  dis- 
HoWod. 


Divorce, 
what 


Skction  90. 
01. 
92. 
93. 
94. 
95. 
96. 
97. 
98. 

99. 
100. 
101. 
102. 
103. 
104. 

105. 

108. 
107. 
108. 


DISSOLUTION  or  MARRIAGB. 

Marriage,  how  disaolred. 

Divoroe,  what 

Caases  for  divorce. 

Adulterj  defined. 

Extreme  cruelty,  what. 

Desertion,  what. 

Desertion,  how  manifested. 

In  case  of  stratagem  or  fraud,  who  commits  desertion. 

In  case  of  cruelty,  where  one  party  leaves  the  other,  who  com- 
mits desertion. 

Separation  hy  oonsent  not  desertion. 

Intent  not  to  he  inferred. 

Separation  and  intent  to  desert  not  always  coincident. 

Consent  to  separate  revooahlo. 

Desertion,  how  cured.    Effect  of  refusing  condonation. 

Wife  must  abide  by  husband's  selection  of  home,  or  it  is  deser* 
tion  on  her  part. 

If  the  place  is  unfit,  and  wife  revises  to  conform,  it  if  deser- 
tion by  the  husband. 

Wilful  neglect,  what. 

Habitual  intemperance,  what 

Felony,  what. 


Sec.  00.     Marriage  may  be  dissolved — 

1.  By  the  death,  or  sentence  to  imprisonment  for  life, 
of  either  of  the  parties;  or, 

2.  By  a  divorce  adjudged  by  a  Court  of  competent 
jurisdiction. 

N.  T.  C.  C,  Sec.  59. 

Sec.  91.  Divorce  is  a  judgment  dissolving  the  mar* 
riage  and  restoring  the  parties  to  the  status  of  unmarried 
persons. 

[New  section.] 
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Seo.  92.    Divorces  mast  be  graDted  for  any  of  the  fol-  oaiuescar 

■m        .  dlvoroe. 

lowing  caases : 

1.  Adultery. 

2.  Extreme  cruelty. 

3.  Wilful  desertion.  # 

4.  Wilful  neglect  to  provide  for  the  wife. 

5.  Habitual  intemperance. 

6.  Conviction  of  felony. 

[Now  section.]  Based  on  "  Diroreefl/'  Seo.  4. 

Sec.  93.    Adultery  is  the  voluntary  sexual  intercourse  Adultery 
of  a  married  person  with  a  person  other  than  the  oflFend- 
er's  husband  or  wife. 

[New  section.]  Bout.  Law  Diet.,  "Adultery,"  p.  92. 

Sec.  94.  Extreme  cruelty  is  such  conduct  in  one  of  Extreme 
the  married  parties  as  renders  a  continuance  of  the 
cohabitation  either  so  dangerous  to  the  other  in  fact,  or 
attended  with  such  reasonable  apprehension  in  the  mind 
of  danger  to  the  physical  existence  or  comfort,  as  to 
demand  a  separation  on  the  ground  of  the  real  physical 
safety  of  the  other ;  or  of  the  mental  and  physical  capacity 
In  the  other  to  discharge  well  the  duties  of  husband  or  wife. 

[New  seotioii.]         Bish.  on  Mar.  and  Dir.  (4th  ed.),  Seo.  717  ;  Stats.  1861, 

186;  1870,  291;  Powelson  78.  Powelson,  22  Cal., 
358;  Mahone  vs.  Mahone,  19  Cal.,  626;  Morris  ts. 
Morris,  14  Cal.,  76 ;  Johnson  ts.  Johnson,  14  Cal., 
469. 

Note. — Statutes  of  1861,  186,  authorizes  divorce  for  "ex- 
treme cruelty;"  of  1870,  291,  for  *' extreme  orueltj  by 
inflicting  upon  the  other  grievous  bodily  injury  or  mental 
suffering.'*  Mr.  Bishop,  in  his  work  above  cited,  has  made 
three  exhaustive  trials  to  define  the  term  ;  one  in  his  first 
edition,  another  in  the  third,  and  a  final  in  the  fourth.  The 
final  has  been  adopted  as  Seo.  94. 

Sec.  95.  Wilful  desertion  is  the  voluntary  separation  Desertion, 
one  year  of  one  of  the  married  parties  from  the  other,  or 
the  voluntary  refusal  one  year  to  renew  a  suspended 
cohabitation  without  justification  either  in  the  consent 
or  the  wrongful  conduct  of  the  other.  The  fact  of  sepa- 
ration and  the  intent  to  desert  must  coexist. 

[New  seetion.]         Bish.  on  Mar.  and  Div.,  I,  Seo.  776;   Stats.  1851,  186; 

1870,  291  ;  Conant  vs.  Conant,  10  Cal.,  249;  Har- 
denburg  vs.  Hardenburg,  14  Cal.,  634 ;  Morrison  vs. 
Morrison,  20  Cal.,  431 ;  Benkert  vs.  Benkert,  32  Cal., 
467. 


26 


CIVIL  CODE. 


Desertion, 
how  ma,iii< 
fegted. 


Seo.  96.    Wilful  desertion  may  be  manifested  by — 

1.  Persistent  refusal  to  have  reasonable  matrimonial 
intercourse  as  husband  and  wife,  when  health  or  physical 
condition  does  not  make  such  refusal  reasonably  neces- 
sary; or,  0 

2.  Eefusal  of  the  deserting  party  to  dwell  in  the  same 
house  with  the  other  party,  when  there  is  no  just  cause 
for  such  refusal ;  or, 

3.  Prolonged  voluntary  absence  without  apparent  cause. 


[New  section.] 


Blah,  on  Mar.  and  Dir.  (4th  ed.),  Sec.  777,  and  note; 
Morrison  vs.  Morrison,  20  Cal.,  231. 

Note. — Sabd.  1  is  intended  to  settle  a  question  stated  as 
doabtfal  in  Bishop  on  Marriage  and  Divorce  (4th  ed.), 
77S-782.  It  reaches  a  class  of  oases  not  covered  by  the 
second  subdivision.  The  term  "matrimonial  intercourse"  is 
nsed  as  a  more  agreeable  expression  than  "  sexaal  inter- 
course/' both  having  the  same  legal  significance,  according 
to  authorities  cited  in  note  1,  Seo.  777,  of  the  work  above 
cited.  Use  of  the  word  cohabited  is  avoided  for  its  uncer- 
tainties.   See  same  work. 


In  case  of 
stratagem  or 
fraud,  who 
commits 
desertion. 


Sec.  97.  When  one  party  is  induced,  by  the  stratagem 
or  fraud  of  the  other  party,  to  leave  the  family  dwelling 
place,  or  to  be  absent,  and  during  such  absence  the  offend- 
ing party  departs  with  intent  to  desert  the  other,  it  is 
desertion  by  the  party  committing  the  stratagem  or  fraud, 
and  not  by  the  other. 

[•New  section.]         Bish.  on  Mar.  and  Div.,  Seo.  784. 


In  case  of 
cmelty, 
where  one 
party  leaves 
the  other, 
who  commits 
desertion. 


Seo.  98.  Departure  or  absence  of  one  party  from  the 
family  dwelling  place,  caused  by  cruelty  or  by  threats  of 
bodily  harm  from  which  danger  would  be  reasonably  ap- 
prehended from  the  other,  is  not  desertion  by  the  absent 
party,  but  it  is  desertion  by  the  other  party. 


[New  section.] 


Note. — This  section  is  intended  to  settle  a  question  dis- 
cussed as  doubtful  in  Bishop  on  Marriage  and  Divorce,  Sees. 
787,  791,  794. 


Separation 
by  consent 
not  deser- 
tion. 


Intent  not  to 
be  Inferred. 


Sec  99.  Separation  by  consent,  with  or  without  the 
understanding  that  one  of  the  parties  will  apply  for 
divorce,  is  not  desertion. 

[New  section.]         Bish.  on  Mar.  and  Div.  (4th  ed.).  Sec.  783. 

Sec.  100.  Intent  to  desert  cannot  be  inferred  from  the 
naked  fact  of  living  apart,  but  sux^h  fact,  accompanied  by 


CIVIL  CODE.  27 

other  circumstances  or  prolonged  voluntary  absence  with- 
out apparent  cause,  may  establish  the  intent. 

[New  section.]         Bish.  on  Mar.  and  Dir.  (4th  ed.),  Seo.  78^. 

Sso.  101.    The  separation  and  intent  to  desert  are  not  sepantion 
always  coincident.     Temporary  absence   or  separation,  todeeertnot 
proper  in  itself,  maybe  converted  into  desertion  whenever  cident'.^ 
the  intent  to  desert  is  fixed  during  such  absence  or  sepa- 
ration 

[Kew  section.]         Bish.  on  Mar.  and  Div.,  Seo.  784. 

Seo.  102.     Consent  to  a  separation  is  a  revocable  act,  conaent  to 

B4}Dftrftt0 

and  if  one  of  the  parties  afterwards,  in  good  faith,  seeks  rerocabie. 
a  reconciliation  and  restoration  but  the  other  refuses  it, 
such  refusal  is  desertion. 

[Sew  section.]         Bish.  on  Mar.  and  Div.,  Sec.  786. 

Seo.  103.    If  one  party  deserts  the  other,  and  before  Deeertion. 
the  expiration  of  the  statutory  period  required  to  make     *^*^®  " 
the  desertion  complete,  truly  repents,  returns  and  offers, 
in  good  faith,  to  fulfil  the  marriage  contract,  and  solicits 
condonation,  the  desertion  is  cured.     If  the  other  party  Effect  of 
refuses  such  offer  and  condonation,  it  is  desertion  by  such  ^ndonftion. 
party  from  the  time  of  refusal. 

[New  section.]  Bish.  on  Mat.  and  Diy.,  Seo.  786 ;  Benkert  tb.  Benkert, 

32  Gal.,  467. 

Sec  104.     The  place  and  mode  of  livinpr  should  be  mu-  wife  must 

tually  agreed  upon  by  the  parties,  but  if  they  fail  to  agree  hosiMuid's 

the  husband  may  choose  any  reasonable  place  or  mode,  home.^or^it 

as  provided  in  Sec.  156,  and  if  the  wife  does  not  conform  on  her  p^^. 
thereto,  it  is  desertion. 

[New  section.]  Bish.  on  Mar.  and  Div.,  Seo.  788  ;  N.  Y.  0.  0.,  Sees.  75, 

76 ;  Hardenburg  vs.  Hardenburg,  14  Cal.,  654. 

Sec.  105.    If  the  place  or  mode  of  living  selected  by  if  the  piece 

the  husband  is  unreasonable  and  grossly  unfit,  and  the  wifiTrei^M 

wife  does  not  conform  thereto,  it  is  desertion  on  the  part  ittsdeser^' 

of  the  husband,  from  the  time  her  reasonable  objections  host^d!'^ 
are  made  known  to  him. 

[New  section.] 

Sso.  106.  Wilful  neglect  is  the  neglect  of  the  husband,  wiuhineg. 
for  one  year,  to  provide  for  his  wife  the  common  necessa-  **®''  ^***' 
ries  of  life,  having  the  ability  to  provide  them,  or  failing 
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to  do  80  by  reason  of  his  idleness,  profligacy  or  dissipa- 
tion. 

[Now  seetion.l   *      State.  1870,  291 ;  Washburn  ts.  Washbarn,  0  Cal.,  475. 

Habitual  Sec.  107.     Habitual    intemperance   is   that  degree   of 

aace,  what,  intemperance,  for  one  year,  from  the  habitual  use  of 
intoxicating  drinks,  which  disqualifies  the  person  a  great 
portion  of  the  time  from  properly  attending  to  business, 
or  which  would  reasonably  inflict  a  course  of  great  men- 
tal anguish  upon  the  innocent  party. 

[New  lection.]  Stats.  1851,  186 ;    1870,  291 ;   Mahone  vs.  Mabone,  19 

CaL,  626 ;  Bish.  on  Mar.  and  Div.  (4th  ed.),  Sec 
813. 

NoTB. — The  last  clause  of  the  section  is  new.  It  speaks 
for  itself.  The  presence  of  an  habitual  drunkard  ai  konte, 
casting  reproaches  and  indignities  upon  his  wife,  ought  to  be 
a  better  cause  of  divorce  than  being  drunk  at  his  place  of 
business. 


Felony, 
what. 


Seo.  108.  Felony,  as  a  ground  of  divorce,  is  a  crime 
for  which  the  judgment  or  sentence  is  imprisonment  in 
the  State  Prison  for  a  period  less  than  for  life.  Sentence 
for  a  life  period  dissolves  the  marriage  by  operation  of 
law. 

[New  section.] 


ARTICLE  III. 


CAU8X8   FOR  DBNYIVG  DIVORCE. 

Section  112.  Divorces  denied,  on  showing  what. 

113.  Connivance,  what 

114.  Corrupt  consent,  how  manifested. 

115.  CoUnsion,  what. 

116.  Condonation,  what  « 

117.  Requisites  to  condonation. 

118.  Evidence  of  condonation. 

119.  Condonation,  when  operates  to  bar  divorce. 

120.  Concealment  of  facts  in  certain  case  makes  condonation  void. 

121.  Condonation,  how  revoked. 

122.  Recrimination,  what. 

123.  Condonation  in  a  recriminatorj  defence  a  bar  to  such  defence, 

when. 

124.  Divorces  denied,  when. 

125.  Lapse  of  time  establishes  certain  presumptions. 

126.  Presumptions  maj  be  rebutted. 

127.  Limitation  of  time. 

128.  Divorces  granted,  when. 
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Sectioi  129.  Proof  of  actual  residence  required.     Presumptions  do  not 

apply. 

130.  Additional  rules  of  practice  in  divorce  oases. 

131.  Additional  affirmative  statements  required  in  complaint. 

132.  Divorce  not  to  bo  gianted  hj  default,  etc. 

Sec.  112.     Divorces  must  be  denied  upon  showing —        Divorces 

,      ^  .  dooled,  on 

1.  Connivance;  or,  showing 

2.  Collasion  ;  or, 

3.  Condonation  ;  or, 

4.  Recrimination  ;  or, 

5.  Limitation  and  lapse  of  time. 

[New  section.]  Bish.  on  Mar.  and  Div.,  Sees.  28,  36,  74. 

Sec.  113.     Connivance  is  the' corrupt  consent  of  one   Connivance, 
party  to  the  commission  of  the  acts  of  the  other,  consti- 
tuting the  cause  of  divorce. 

[New  section.]  Bish.  on  Mar.  and  Div.  (4th  ed.),  Sec.  5. 

Sec.  114.    Corrupt  consent  is  manifested   br  passive  Corrupt oon- 

*  ^1  Beut,  how 

permission  with  intent  to  connive  at  or  actively  procure    manifoeted. 
the  commission  of  the  acts  complained  of 

[New  section.]  Bish.  on  Mar.  and  Div.  (4th  ed.),  Sec.  6. 

Sec.  115.     Collusion  is  an  agreement  between  husband   Coiinsion, 
and  wife,  that  one  of  them  shall  commit,  or  appear  to 
have  commiited,  or  to  be  represented  in  Court  as  having 
committed,  acts  constituting  a  cause  of  divorce,  for  the 
purpose  of  enabling  the  other  to  obtain  a  divorce. 

(New  section.]  Bish.  on  Mar.  and  Div.  (4th  ed.).  Sec.  28. 

Sec.  116.    Condonation  is  the  conditional  forgiveness  condona- 
of  a  matrimonial  offence  constituting  a  cause  of  divorce.     **^"*'  ^'**** 

[New  section.!  Beokeri  vs.  Beakert,  32  Cal.»  467. 

Sec.  117.     The  followinfc  requirements  are  necessary  R^«w<»to 

o         -M.  J     condonation. 

to  condonation  : 

1.  A  knowledge  on  the  part  of  the  condonor  of  the 
facts  constituting  the  cause  of  divorce. 

2.  Reconciliation  and  remission  of  the  offence  by  the 
injured  party. 

8.  EestoratioD  of  the  offending  party  to  all  marital 
rights. 

4.  An  implied  condition  subsequent,  that  the  forgiving 
party  shall  be  treated  with  )sonjugal  kindness. 

[New  section.]  Bish.  on  Mar.  and  Div.,  Sees.  53,  71 


»    h 
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Bvldence  of 
condonatioiu 


Sec.  118.  Where  the  cause  of  divorce  consists  of  a 
course  of  offensive  conduct  covering  the  prescribed  statu- 
tory period,  or  arising,  in  case  of  cruelty,  from  successive 
acts  of  ill  treatment  which  may,  aggregately,  constitute 
the  offence,  cohabitation,  or  passive  endurance,  or  con- 
jugal kindness,  shall  not  be  evidence  of  condonation  of 
anj^  part  of  the  facts  or  period  constituting  such  causes, 
unless  accompanied  by  an  express  agreement  to  condone. 

[New  seotioD.]  Bish.  on  Mar.  and  Div.  (ith  ed.),  Sec.  50. 


Condona- 
tion, when 
operates  to 
bar  diTorce. 


Sec.  119.  In  cases  mentioned  in  the  last  section,  only 
after  the  cause  of  divorce  has  become  complete,  as  to  the 
acts  complained  of  and  the  period  of  their  continuance, 
can  condonation  be  made  that  will  operate  to  bar  divorce 
or  exclude  evidence  covering  any  portion  of  the  acts  or 
time  relied  upon  to  constitute  the  cause.  Even  in  such 
cases,  further  efforts  to  live  with  and  reform  the  offending 
party  must  not,  unsupported  by  an  express  agreement  of 
condonation  made  without  undue  influence,  be  construed 
as  evidence  of  condonation. 


[New  section.] 


Bish.  on  Mar.  and  Div.  (4th  ed.).  See.  63,  "  Thongh  such 
party  might  be  wiUing  to  g^ve  the  other  a  fair  trial  of 
future  matrimonial  fidelity,  if  sure  of  retaining  his 
remedy,"  yet  would  not,  if  the  remedy  was  in  dan- 
ger of  being  lost  in  snob  trial. 


Concealment 
of  tactfl  in 
certain  cam 
miikee  con- 
donation 
Toid. 


Seo.  120.  A  fraudulent  concealment,  by  the  condonee, 
of  facts  constituting  a  different  cause  of  divorce  from  the 
one  condoned,  and  existing  at  the  time  of  condonation, 
makes  void  such  condonation. 

Bish.  on  Mar.  and  Div.  (4th  ed.),  Sees.  66,  66 ;  Demp- 
ster vs.  Dempster,  2  Swab.  A  T.,  438,  44. 


Condona- 
tion, how 
reToked. 


Seo.  121.  Condonation  is  revoked,  and  the  original 
cause  of  divorce  revived — 

1.  When  the  condonee  commits  acts  constituting  a  like 
or  other  cause  of  divorce;  or. 

Palmer  vs.  Palmer,  2  Swab.  A  T.,  61,  62 ;  Bish.  on  Mar. 
and  Div.,  Seo.  64. 

2.  When  the  condonee  is  guilty  of  great  conjugal  un- 
kindness,  not  amounting  to  a  cause  of  divorce,  but  suffi- 
ciently habitual  and  gross  to  show  that  the  conditions  of 
condonation  had  not  been  accepted  in  good  faith  or  not 
fulfilled. 
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Bish.  on  Mar.  and  Dir.,  Sec.  53;  Durant  vs.  Durant,  1 
Hag.  Ee.»  773»  3  Eug.  Ec,  310;  D'Agnilar  ra. 
D'Aguilar,  1  Hag.  £o.,  773,  3  Eng.  Ec,  320 ;  Bram- 
well  vs.  Bramwell,  3  Hag.  Exc.«  618 ;  Johnson  vs. 
Johnson,  4  Paige,  460 ;  Benkert  vs.  Benkert,  32  Gal., 
467. 

NoTB. — As  to  Subd.  2,  Mr.  Bishop,  above  cited,  says : 
"  The  difference  of  opinion  among  judges  and  lawyers 
relate  to  the  latter  [this]  branch  of  the  proposition.''  It 
is  best  to  settle  the  question. 

Seo.  122.  KecrimioatioD  is  a  showing  by  the  defoDd-  Rec-imina. 
ant  of  any  cause  of  divorce  against  the  plaintiff,  in  bar  of  ^°'  ^  ' 
the  plaintiff's  canse  of  divorce. 

[New  seetion.]  2  Bish.  on  Mar.  and  Div.,  Seo.  75. 

NoTB. — This  simple  section  settles  many  conflicting 
points  arising  from  the  practice  of  leaving  with  the  Courts 
a  wide  discretiim  as  to  what  degree  of  bad  conduct  or  what 
degree  of  proof  of  causes  of  divorce  shall  be  required  when 
they  are  shown  in  recrimination,  or  whether  unlike  causes 
of  divorce  can  be  so  shown. 

Seo.  123.     Condonation  of  a  cause  of  divorce  shown  in  condona- 
the  answer  as  a  recriminatory  defence  is  a  bar  to  such  criminatory* 

dofesc^  ft  bftf 

defence  when  the  condonee  has  fully  performed  the  mar-  torochde. 
ital  duties,  and  is  without  reproach  since  the  condona-    ^^**'^  ***• 
tion;   or,  if  three  years  or  more  has  elapsed  after  the 
condonation  and  before  the  accruing  or  completion  of  the 
cause  of   divorce,  against  which  the  recrimination   is 
shown. 

[New  section.]  Bish.  on  Mar.  and  Div.,  Sees.  97-100. 

KoTB. — The  difficulty  of  this  subject  will  be  better  com- 
prehended by  reading  the  sections  above  cited.  It  would 
seem  better  to  have  some  rule,  even  if  it  sometimes  works  a 
hardship,  than  to  have  confusion  arising  from  deciding 
each  case  upon  its  own  merits. 

Sec.  124.    A  divorce  must  be  denied —  Divorcosde- 

1.  When  the  cause  is  adultery  and  the  action  is  not 
commenced  within  five  years  after  the  commission  of  the 
act  of  adultery,  or  after  its  discovery  by  the  injured 
party;  or, 

2.  When  the  cause  is  conviction  of  felony,  and  the 
action  is  not  commenced  before  the  expiration  of  one 
year  after  the  termination  of  the  period  of  sentence. 

3.  Id  all  other  cases,  when  there  is  an  unreasonable 
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lapse  of  time  after  the  commission  of  the  offence  and 
before  the  commencement  of  the  action. 

[New  flection.] 

^i»«<*J.  Sec.  125.     Lapse  of  time  is  sach  an  unreasonable  delay 

Hshescertain   in  commencinff  the  action  as  establishes  the  presumption 

presnmp-  °  r  r 

tions,  that  there  has  been  connivance,  collusion  in  or  condona- 

tion of  the  offence,  or  full  acquiescence  in  the  same,  with 
intent  to  continue  the  marriage  relation  notwithstanding 
the  commission  of  such  offence. 

[New  section.]  Bieh.  on  Mar.  and  DiT.  (4th  ed.),  Sec.  108. 


Prenunp- 
tlons  may  be 
rebacted. 


Sec  126.  The  presumptions  arising  from  lapse  of  time 
may  be  rebutted  by  showing  reasonable  grounds  for  the 
delay  in  commencing  the  action. 

[New  section.]  Bisb.  on  Mar.  and  Dir.  (4tb  ed.),  Sec.  106. 


Limitation 
of  time. 


Seo.  127.  There  are  no  limitations  of  time  for  com- 
mencing actions  for  divorce,  except  such  as  are  contained 
in  Sec.  124  The  provisions  of  the  Code  op  Civil  Pro- 
cedure do  not  apply  to  actions  for  divorce,  so  far  as  they 
relate  to  the  limitations  of  such  actions. 


[New  flection.] 


Note. — At  present  tbere  is  no  specific  limitation  in  dirorce 

cases.    The  only  statute  upon  tbe  subject  is  the  Act  of  1850 

(Stats.  1850,  .343),  as  follows  : 

"  An  action  for  relief  not  hereinbefore  provided  for,  mast 
be  commenced  within  four  years  after  the  cause  of  action 
shall  have  accrued."  ^ 

The  New  York  CivU  Code  provides  four  years  limitation 
in  oases  of  adultery.  Upon  a  careful  examination  of  the 
laws  of  the  different  States  upon  the  subject,  it  appears 
very  difficult  to  establish  any  exact  rule  of  time,  however 
desirable  such  a  rule  might  be.  There  are  so  many  instances 
of  efforts  at  reformation — so  much  waiting  and  hoping  before 
finally  attempting  to  break,  judicially,  the  marriage  rela- 
tion— that  any  arbitrary  rule  which  would/orce  the  party  to 
commence  in  action  or  lose  the  remedy,  would  defeat  the 
discharge  of  the  most  Christian  duties  arising  f^om  the  rela- 
tion or  deprive  the  party  of  all  relief  when  all  efforts  fail. 
This  section  (lapse  of  time)  is  substantially  the  present 
English  statute,  as  expanded  by  rules  which  have  been 
established  by  the  Courts  in  its  construction. 

See  Pellew  vs.  Pellew,  1  Swab,  and  Trist.,  p.  553';  also, 
Matthews  vs.  Matthews,  1  Swab,  and  Trist.,  p.  499. 


JAyoTcm 
granted, 
when. 


Sec.  128.    A  divorce  must  be  granted  only — 

1.  When  the  marriage  took  place  in  this  State ;  or, 

2.  When  both  husband  and  wife  were  actual  inhabitants 
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of  this  State  at  the  time  of  the  commission  of  the  acts 
constitating  the  cause  of  divorce;  or, 

3.  When  the  injured  party,  at  the  time  of  the  commis- 
sion of  the  acts  and  at  the  commencement  of  the  action, 
was  an  actual  inhabitant  of  this  State ;  or, 

4.  When  the  acts  were  committed  in  this  State,  and  the 
injured  party,  at  the  commencement  of  the  action,  was 
an  actual  inhabitant  of  this  State ;  or, 

5.  When  the  plaintiff  has  becQ  an  actual  inhabitant  of 
this  State  one  year  next  preceding  the  commencement  of 
the  action,  and  the  cause  of  divorce  is  extreme  cruelty, 
wilful  neglect,  wilful  desertion  or  habitual  intemperance, 
and  any  part  of  the  course  of  conduct  or  statutory  period 
of  time  required  to  mdko  the  offence  complete,  has  occur- 
red or  elapsed  in  this  State  and  a  part  in  another  State. 

Note. — New  Tork  Civil  Code,  Seo.  60.  Fint  paragraph 
omitted,  the  rest  enlarged  to  extend  to  all  oases,  instead  of 
being  limited  to  adultery.     Subd.  5  is  new. 

Sec.  129.    In  actions  for  divorce,  the  presumption  of  law  Proof  of 

Actual  reii' 

tiiat  the  domicile  of  the  husband  is  the  domicile  of  the  deocere. 

wife,  does  not  appl3^     After  separation,  each  may  have^a  Presump. 

fioparatc  domicile,  depending  for  proof  upon  actual  resi-  apply. 
(loDce  and  not  upon  legal  presumptions. 

Kafhaw  vs.  Eashaw,  Z  Gal.,  312 ;  N.  T.  C.  C,  See.  711  ; 
Bish.  on  Mar.  and  Diy.,  Sees.  124-131. 

Sec.  ]80  The  rules  of  practice  in  actions  for  divorce,  Additional 
are  those  embraced  in  the  Code  of  Civil  Procedure,  with  S^^^!*'" 
the  following  additional  requirements  :  When  service  of 
Bummons  is  made  by  publication,  under  the  provisions  of 
Sees.  411  and  412.  Code  op  Civil  Procedure,  the  Cdurt, 
before  making  the  order  for  the  publication  of  summons, 
must  examine  the  plaintiff  as  to  the  residence  of  the  defend- 
ant, and  may  require  affidavits  and  make  such  further 
orders  for  the  publication  of  summons  in  newspapers  puo- 
lished  at  or  near  the  place  of  marriage  and  of  last  domicile, 
as  may  be  deemed  necessary  to  secure  notice  to  the  de- 
foodanl;.  No  divorce  shall  be  granted  until  proof  is  made 
of  personal  service  on  defendant  or  compliance  with  such 
orders  of  publication. 


ToroeoMet. 
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AddiUonal 
•firmattre 
•tatements 
required  in 
iplaiDt. 


IKtoim  not 
to  be  granted 
bj  defimlt. 


Sec.  131.  In  addition  to  the  allegations  of  the  com- 
plaint required  by  the  Code  of  Civil  Procedure,  the 
plaintiff  must  affirmatively  state  that  there  has  been  no 
connivance,  collusion,  condonation,  recrimination,  limita- 
tion nor  lapse  of  time  sufficient  to  bar  the  action.  These 
statements  are  presumptively  true ;  but  the  contrary 
being  proved,  a  decree  of  divorce  must  be  denied. 

Note. — Tbia  section  has  beon  prepared  on  rooommendation 
of  Hon.  S.  H.  Dwinelle,  Judge  of  the  Fifteenth  DUtriot 
Court,  to  enable  the  Court  to  have  a  basie  for  denjii&i^ 
dirorce,  where  there  is  no  answer  filed.  Both  the  preceding 
sections  should  be  transferred  to  the  Code  of  Ciril  Pro- 
cedure before  adoption  by  the  Legislature. 

Sec.  132.  No  divorce  shall  be  granted  upon  the  default 
of  the  defendant,  or  upon  the  statement,  admission  or 
uncorroborated  testimony  of  the  parties,  or  upon  any 
statement  or  finding  of  fact  made  by  a  referee,  but  the 
Court  must  require  proof  of  the  facts  alleged,  which  proof, 
if  taken  before  a  referee,  must  be  upon  written  questions 
and  answers. 

"DiTorces/'  Sec.  8;  13  Cal.,  87. 


ARTICLE  IV. 


GBRBRAL  PftOYIBIOIIS. 

Sbctioh  136.  Relief  may  b«  adjudged  in  some  oaMS,  where  separation  is 
denied. 

137.  Expense  of  action. 

138.  Orders  respecting  custody  of  children. 

139.  Support  of  wife  and  children  on  divorce  or«eparation  granted 
,  to  wife. 

140.  Security  for  maintenance  and  alimony. 

141.  Court  shall  resort  to  what,  in  executing  certain  sections. 

142.  If  wife  has  sufficient  for  her  support.  Court  may  withhold 

allowance. 

143.  Common  and  separate  property  may  be  subjected  to  support 

and  educate  children. 

144.  When  wife  shall  support  husband  out  of  her  separate  prop- 

erty. 

145.  Legitimacy  of  issue. 

146.  Same. 

147.  Disposition  of  common  property  on  diroroe. 

< 

148.  How  disposed  of  when  divorce  rendered  on  adultery  as  a 

cause. 

149.  Such  an  action  subject  to  revision  on  appeal. 
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Sic.  130.    Though  judgment  of  divorce  is  denied,  the  ReUefmaj 

Court  may,  in  an  action  for  divorce,  provide  for  the  main-  igBome 

tenance  of  the  wife  and  her  children,  or  any  of  them,  by  ^an^on  la 
the  husband. 

N.  Y.  C.  C,  Sec.  68. 

Sec.  137.     While  an  action  for  divorce  is  pending,  the  Bxpenwor 
Court  may,  in  its  discretion,  re<^uire  the  husband  to  pay 
as  alimony  any  money  necessary  to  enable  the  wife  to 
support  herself  or  her  children,  or  to  prosecute  or  defend 
the  action. 

N.  YfCC,  S«j.  71. 

Sbo.  138.    In  an  action  for  divorce,  the  Court  may,  be-  orders 
fore  or  after  judgment,  give  such  direction  for  the  cus-  caBtodyof 
tody,  care  and  education  of  the  children  of  the  marriage 
as  may  seem  necessary  or  proper,  and  may  at  any  time 
vacate  or  modify  the  same. 

N.  Y.  C.  C,  860. 72. 

S£0.  139.     Where  a  divorce  is  granted  for  an  offence  of  support  or 
the  husband,  the  Court  may  compel  him  to  provide  for  ehudiwion 
the  maintenance  of  the  children  of  the  marriage,  and  to   Boparation 
make  such  suitable  allowance  to  the  wife,  for  her  support  SS». 
daring  her  life,  or  for  a  shorter  period,  as  the  Court  may 
deem  just,  having  regard  to  the  circumstances  of  the  par- 
iies  respectively;  and  the  Court  may,  from  time  to  time, 
modify  its  orders  in  these  respects. 

N.  Y.  C.  C,  Seo.  73. 

Ssc.  140.    The  Court  may  require  the  husband  to  give  s^enrityfor 
reasonable  security  for  providing  maintenance  or  making  aDdfaimoDj. 
any  payments  required  under  the  provisions  of  this  chap- 
ter, and  may  enforce  the  same  by  the  appointment  of  a 
receiver,  or  by  any  other  remedy  applicable  to  the  case. 

N.  Y.  0.  C,  Seo.  74. 

Sbo.  141.    In  executing  the  five  preceding  sections  the  court  bImii 

-^  resort  to 

Court  must  resort —  what,  in 

J.  To  the  common  property;  then,  certain 

2.  To  the  separate  property  of  the  husband.  "^  **"*' 

[:Now  aoetion.]  1,^1^  ^^ 

BviBclent  for 

Sso.  142.     When  the  wife  has  either  a  separate  estate  c^??^^' 
or  an  interest  in  common  property  sufficient  to  give  her  Ih^^^. 
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Common  and 

sepunta 

property 

maj  be  sab- 

Jectedto 

tapportand 

educate 

children. 


alimony  or  a  proper  sapport,  tbe  Coart,  in  its  discretion, 
may  withhold  any  allowance  to  her  oat  of  the  separate 
property  of  the  husband. 

[New  Beotion.] 

Sec.  143.  The  common  property  of  husband  and  wife, 
and  the  separate  property  of  each,  may  be  subjected  to. 
the  support  and  education  of  the  children  in  such  propor- 
tions as  the  Court  deems  just. 

[New  Motion.]  • 


rate  prop- 
er^. 


When  wife  Sec.  144.  Either  without  divorce  or  with  divorce, 
hoabandoat  whch  the  wifc  is  the  ofTeoding  party  she  shall  support 
the  husband  out  of  her  separate  property,  when  he  has 
no  separate  estate  and  when  they  have  no  common  prop- 
erty, and  when  he  is  not  able  or  competent,  from  infirmi- 
ties, to  support  himself. 

[New  seotioD.] 


Itimacy 
of  Israe. 


Same. 


IMapodtion 
of  common 
property  on 
diTovoe. 


.  Seo.  145.  When  a  divorce  is  granted  for  the  adultery 
of  the  husband,  the  legitimacy  of  children  of  the  mar- 
riage, begotten  of  the  wife  before  the  commencement  of 
the  action,  is  not  affected. 

N.  T.  G.  C,  Sec.  63. 

Seo.  146.  When  a  divorce  is  granted  for  the  adultery 
of  the  wife,  the  legitimacy  of  children  begotten  of  her 
before  the  commission  of  the  adultery  is  not  affected; 
but  the  legitimacy  of  other  children  of  the  wife  may  be 
determined  by  the  Court,  upon  the  evidence  in  the  case. 
In  every  such  case,  all  children  begotten  before  the  com- 
mencement of  the  action  are  to  be  presumed  legitimate 
until  the  contrar}^  is  shown. 

N.  T.  C.  C,  Seo.  63. 

Seo.  147.  In  case  of  the  dissolution  of  the  marriage 
by  decree  of  any  Court  of  competent  jurisdiction,  the 
common  property  must  be  equally  divided  between  tbe 
parties,  and  the  Court  granting  the  decree  must  make 
such  order  for  the  division  of  the  common  property,  or 
the  sale  and  equal  distribution  of  the  proceeds  thereof,  as 
the  nature  of  the  case  may  require. 

StatB.  1850»  254,  See.  12. 
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'Sso.  148.    When  the  decree  of  divorce  is  rendered  on  Howdia- 

the  ground  of  adultery  or  extreme  cruelty,  the  party  when  di- 

foand  guilty  thereof  is  only  entitled  to  such  portion  of  the  deredoT' 

common  property  as  the  Court  granting  the  decree  may,  cam^^^ 
ID  its  discretion,  from  the  facts  of  the  case,  deem  just. 

SUti.  1850,  254,  8m.  13. 

Sec.  119.    The  order  for  the  disposition  of  the  common  Snehan 

'^  action  lob* 

property  under  the  preceding  section  is  subject  to  revision  jeot  to 
on  appeal,  in  all  respects,  including  the  exercise  of  discre-  appMi. 
tioD  by  thd>Oourt  below. 

SteU.  1850,  W4,  Sec.  12. 


CHAPTER  III. 

*  HUSBAND   AND   WIFE. 

Sbctioh  155.  Matoal  obligmtions  of  husband  and  wife. 
15lt«  Rights  of  husband,  as  head  of  fttmUy. 

157.  In  other  respects,  their  interests  separate. 

158.  Hasband  and  wife  may  make  contracts. 

159.  How  far  may  impair  their  legal  obligations. 

160.  Consideration  for  agreement  of  uparation. 

161.  May  be  Joint  tenants,  etc. 

162.  Separate  property  of  the  wife. 

163.  Separate  property  of  the  husband. 

164.  Common. property. 

171.  Inventory  of  separate  property  of  wife. 

172.  Filing  inventory,  notice  of  wife's  title. 

173.  Non-entry  of  property  ther^n  prima  facie  evidence  that  it  is 

not  common  property. 

174.  Earnings  of  wife  not  liable  for  debts  of  husband. 

175.  Bamings  of  wife,  when  living  separate,  separate  property. 

176.  Liability  for  debts  of  wife  contracted  before  marriage. 

177.  Wife's  property  not  liable  for  debts  of  the  husband,  but  liable 

for  her  own  debts. 

178.  Power  of  the  husband  over  common  property. 

179.  Courtesy  and  dower  not  allowed. 

180.  Neither  answerable  for  the  acts  of  the  other. 

181.  Support  of  wife. 

182.  Husband  not  liable  when  abandoned  by  wife. 

183.  Bights  of  husband  and  wife  governed  by  what. 
•184.  Marriage  settlement  contracts,  how  executed. 

185.  To  be  acknowledged  and  recorded. 

186.  Eifeet  of  recording. 

IS7.  Minors  may  make  marriage  setOements. 
188.  Eights  of  mairied  woman  as  solo  trader. 
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Muttuaobii-      Sec.  155.    Husband   and  'wife  contract  towards  each 
&9teDduid  other  obligations  of  mntual  respect,  fidelity  and  support. 

wife. 

N.  Y.  C.  C  Sec.  75. 


Kigktoof  Seo.  156.    The  husband  is  the  head  of  the  family.    Ho 

hwdof '       may  choose  any  reasonable  place  or  mode  of  living,  and 
the  wife  must  conform  thereto. 

N.  Y.  C.  C,  Sec.  76. 


fiunlljr. 


inoUier  Sso.  157.    Ezccpt  as  mentioned  in   Sec.   158,  neither 

thSTintor.    husbaud  nor  wife. has  any  interest  in  the  property  of  the 
Mtsaepante  ^^^^j,^   ^J^^.    neither  can    be  excluded   from   the  other's 

dwelling. 

N.  Y.  C.  C,  Seo.  78. 

Husbmnd  Sec.  158.     Either  husband  or  wife  may  enter  into  any 

mlieTO^'  engagement  or  transaction  with  the  other,  or  with  any 
*'**^*  other  person,  respecting  property,  which  either  might  if 

unmarried;  subject,  in  transactions  between  themselves, 
to  the  general  rules  which  control  the  actions  of  persons 
occupying  confidential  relations  with  each  other,  as  de- 
fined by  the  Title  on  Trusts. 

N.  Y.  0.  C  Sec.  79. 

imwdrthe?  ^^^'  ^^^  ^  husbaud  and  wife  cannot,  by  any  contract 
Ito**  ****"**'  with  each  other,  alt*  their  legal  relations,  except  as  to 
property,  as  provided  in  Sec.  158,  and  except  that  they 
may  agree  to  an  immediate  separation,  and  may  make 
provision  for  the  support  of  either  of  them  and  of  their 
children  during  such  separation. 

**  Marriage/;  Sees.  14, 16,  22,  23  ;  N.  Y.  C.  C,  Seo.  80  ; 
Beach  vs.  Beach,  2  HUl,  260 ;  1  Shar.  Bl.,  441  and 
note. 

considera-         Sec.  160.    The  mutual  consent  of  the  parties  is  a  suffi- 
agroementof  cicut  Consideration  for  such  an  agreement  as  is  mentioned 

■epara  on.       .^  ^^^  j^^  SCCtiOU. 

N.  Y.  0.  C,  Seo.  81. 

May  be  joint      Sec.  161.    A  husband  and  wife  may  hold  real  or  per- 
enan  ,e  c.  g^^j^j  property  together,  jointly  or  in  common,  or  as  com- 
munity property. 

N.  Y.  0.  C,  Boo.  82. 

9^t»nte  Sec.  162.    All  property  of  the  wife,  owned  by  her  be- 

propertjof  r       r        tf  i  j 

the  wife.       fore  marriage,  and  that  acquired  afterwards  by  gift,  be- 


CIVIL  CODE.  S9 

qaest,  devise  or  deecent,  with  the  rents,  issues  and  profits 
thereof,  is  her  separate  propertj'. 

CoD0t.,  Art.  XI,  Seo.  14;  "  Hasband  and  Wife/'  See.  1; 
Snyder  vs.  Webb,  3  Cal.,  83;  Bessie  rs.  Earle,  4  Gal., 
200  ;  Tryon  vs.  SattoD,  14  Oal.,  490  ;  Dow  vs.  O.  A 
C.  S.  M.  Co.,  31  Cal.,  629;  George  vs.  Ransom,  13 
Cal.,  322;  Baoouillat  vs.  Sansevain,  32  Cal.,  876 ; 
Hart  vs.  Robertson,  21  Cal.,  346;  Ramsd«rll  vs. 
Fuller,  2S  Cal.,  37 ;  Lewis  A  Gband  vs.  Johns,  24 
Cal.,  98;  26  Cal.,  546;  31  Cal.,  420;  11  Cal.,  71; 
30  Cal.,  611;  25  Cal.,  367;  20  Cal.,  175;  12  Cal., 
564;  14  Cal.,  576;  21  Cal.,  47;  31  Cal.,  440;  15  ' 
CaL,  483. 


Sec.  1^.     All  property  owned  by  the  husband  before  separate 
niarnaj?0,  and  that  acquired  aftert^iM*dik  by  gift,  bequest,  the?nt2uid. 
devise  .'or  descent,   with  the  rents,   ismies  and   profits 
thereof,  is  his  separate  property. 

'  "Husband  and  Wife,''  Seo.  I;   12  Cal.,  216;  26  Cal., 

546 ;  31  Cal.,  420.  , 

Sec.-^164.    All  other  property  acquired  after  marriage,  oommoa 
by  either  husband  or  wife,  is  community  property.  property. 

"Husband  and  Wife,"  Seo.  2;  8  Cal.,  507;  11  Cal.,  201; 
12  Cal.,  216 ;'  12  Cat.,  247  ;  12  Cal.,  114 ;  15  Cal., 
127;  21  Cal.,  87  ;'22  Cat.,  283;  23  Cal.,  70;  23 
Cal.,  393;  26  Cal.,  546;  31  Cal.,  440. 

Sec.  171.    \  full  and  complete  inventory  of  the  sepa-  inTentory 
rate  personal  property  of  the  wife  must  be  made  out  and  p^Jj^^of 
Bigned  by  her,  acknowledged  or  proved"  in  the  manner  ^*** 
required  by  law  for  the  acknowledgment  or  proof  ot  a 
grant  of  real  property  by  an  unmarried    woman,  and 
recorded  in  the  office  of  the  Recorder  of  the  county  in 
which  the  piirtics  reside. 

"  Husband  and  Wife,"  Sees.  3,  4  ;  22  Cal.,  283. 

Sec.  172.    The  fiUogof'the  inventory  in  the  Recorder's  FUinginTM- 
office  is  notice  of  the  title  of  the  wife.  ^Ws  ^ 

title. 
"  Husband  and  Wife,"  Sec.  5. 

S«o.  173.    The  failure  to  file  such  inventory,  or  the  Kon.ennj 

noo-onlry  of  her  personal  property  therein,  is  prima  facie  JherSir'^^ 

evidence,  as  between  the  wife  and  purchasers  from  the  eTtSenoT^ 

husband  in  good  faith»and  for  a  valuable  consideration,  Smmoo"*' 

that  such  property  is  not  the  separate  property  of  the  P"P^*y- 
wife. 

[N«rw  lection.] 
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Euningiof  Sec.  |74.    The  eamings  of  the  wife  are  not  liable  for 

liable  for  the  dcbts  of  the  husband. 

debteof 

hmboiul.  8Ute.  1870,  226. 

EarningB  Seo.  175.     The  earnings  and  accuinulatioDs  of  the  wife, 

wheniiVing  and  of  her  minor  children  livinsr  with  her,  or  in  her  cqb- 

■epaiate  tody,  while  she  is  living  separate  from  her  husband,  are 

**       ^'  the  separate  property  of  the  wife. 

Stats.  1870,  226. 

uabmwfor  Seo.  176.     The  separate  property  of  the  hj^band  is  not 

debts  of  wili»  ,.    ,  ,      ^                  ,    ,          ^    ,           f«                             .•iHlk. 

contracted  liable  for  the  debts  of  the  wife,  contracMjt  M|Pb  the  mar- 


beCore 

marrUtce.        riage 


tt 


HusbanA^ipd  If^ife,"  Sec.  5, 13 ;  Van  MaHki  ▼«.  John- 
J'maefWcu.l.,  308  ;  16  Cal.,  69.  , 


I    • 


Wife's  prop.  Sec.  177.  The  separate  property  of  the  wife  is  Hot  lia- 
SSiefor  ble  for  the  debts  of  her  husband,  but  is  liable  for  berowo 
htuband^but  debts,  contracte^  before  or  after  marriage. 

liable  for  her    ___  ,,      _  ***».,"  -»     .       .       ._......„         >    _^ 

own  debts.      Vatir  sectioii.]  Baled  on  *"  Husband  and  Wife/'  Sees.  5, 13.  ' 

Power ofthe  Sec.  178.  The  hii^band  has  the  entire  management 
oTercom.  and  Goutrol  of  the  corhmon  property,  with  the  like  abso- 
mooprop-     ^^^^  power  ot  dispositlo^aff'of  his  own  separate  estate. 

"  Husband  and  Wife/'  Sec.  9 ;  5  CaL,  252 ;  12  Cal.,  216  ; 
15  Cal.»  308. 

Note. — The  following  section  had  a  J>laoe  in  first  draft. 
^  Tt  is  retained  in  the  form  of  a  note.    The  Logislature  can 

resfpre  if  desirable  ;  J^ 

"Sec.  — .  In  eatftoS'Of  fhkudnlent  transfers,  gross  mis- 
management or  profligate  waste  of  common  property  by  the 
hnsband,  the  wife  may  nave  her  action  in  the  proper  Coort, 
and  is^  upon  proper  shoifina^i^ntitled  to  a  judgment — 

1.  Securing  to  her'Ae  enure  management  and  absolute 
power  of  disposition  c»  it,  in  tfki-manner  and  extent  as  the 
husband  had  be|'ore  tl{»- oomiilMRftAient  of  the  action  ;  or. 


2.  Appointing  a  TrustelfTo  manage  it,  as  the  Court  may 

direct ;  or,  -it  .la    ^ '• 

S.  Equitably  diridig^iy  property,  makij|g  the  part 
awarded  to  each  theiri»aillkSij(|||^r^.'?     «*m 

This  is  a  new  seotipn,  an^Ay  seem^^  nrst  like  an 

^  alarming  innovation.     There  is  a  strange  inoonsistenoy  in 

the  existing  law : 

1.  The  property  is  made  common  between  the  husband 
and  wife.    They  hare  a  common  interest  in  it. 

2.  The  husband  can  sell  it,  gire  it  away  or  wilfully  de- 
stroy it — exercise  all  the  powers  of  absolute,  exclusive  own- 
ership, and  the  wife  has  no  |pmedy  except  by  divores  or  kit 
death.  She  must  witness  the  passing  away,  through  profli- 
gacy, of  a  family  oompetence  in  which  she  has  half  interest 
— a  right  without  a  remedy.  This  section  is  intended  to 
secure  the  remedy  in  grievous  cases  only. 
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S£0.  179.    No  estate  is  allowed  the  husband  as  tenant  Courtevyand 

^  dower  not 

by  courtesy,  upon  the  death  of  his  wife,  nor  is  any  estate  allowed. 
in  dower  allotted  to  the  wife  upon  the  death  of  her  hus- 
band. 

"  Husband  and  Wife,"  Sec.  10. 

Seo.  180.    Neither  husband  nor  wife,  as  such,  is  answer-  Neither 

aDswerable 

able  for  the  acts  of  the  other.  lor  the  acta 

of  the  other. 
N.  Y.  C.  C,  Sec.  83. 

Sbo.  181.     If  the  husband  neglects  to  make  adequate  Support  or 

wife 

provision  for  the  support  of  his  wife,  any  other  person 
may,  in  good  faith,  supply  her  with  articles  necessary  for 
her  support^  and  recover  the  reasonable  value  thereof 
from  the  husband. 

N.  Y.  C.  C,  See.  84. 

Sec.  182.    A  husband  abandoned  by  his  wife  is  not  lia-  Husband  not 

liable  when 

ble  for  her  support  until  she  offers  to  return,  unless  she  abandoned 

f%ar   ^VifJA 

Dvas  justified,  by  his  misconduct,  in  abandoning  him. 

N.  Y.  C.  C,  Sec.  p6. 

Sec.  183.  The  property  rights  of  husband  and  wife  Rights  of 
are  governed  by  this  chapter,  unless  there  is  a  marriage  and  wife 
settlement,  containing  stipulations  contrary  thereto.  Eywhat. 

"Husband  and  Wife/'  See.  14. 

Seo.  184.     All  contracts  for  marria£:e  settlements  must  Marriage 

settlement 

be  in  writing,  and  executed  and  acknowledged  or  proved  contracts, 
in  like  manner  as  a  grant  of  land  is  required  to  be  exe-  ted. 
cnted  and  acknowledged  or  proved. 

«  Husband  and  Wife/'  Seo.  16. 

Skc.  185.     When   such   contract   is  acknowledged   or  Tobeac- 
proved,  it  must  be  recorded  in  the  office  of  the  Becorder  andreoorded 
of  every  county  in  which  any  real  estate  may  be  situated 
which  is  granted  or  affected  by  such  contract. 

"  Husband  and  Wife/'  Sec.  17. 

Seo.  186.     The  recording  or  non-recording  of  such  con-  sirectof 
tract  has  a  like  effect  as  the  recording  or  non-recording  of  ^** 
instruments  affecting  real  property,  as  provided  in  the 
chapter  on  Recording  Transfers, 
[If  ew  section.]  Bassd  on  "  Husband  and  Wife/*  Sec.  18. 

6 


42  CIVIL  CODE. 

Mioowmay        Sec.  187.     A  minor  capable  of  contracting  marriage 
riage settle,    maj  make  a  Valid  marriage  settlement 

mentii. 

"  Husband  and  Wife/'  Sec.  20. 

lUghtBof  Sec.  188.     When  the  wife  is  a  sole  trader,  under  the 

murrled 

womnnaii  provislons  of  the  Code  of  Civil  Procedure,  she  has  the 
legal  capacity  and  rights  of  an  unmarried  woman,  con- 
cerning her  business  and  property,  subject  to  the  limita- 
tions contained  in  that  Code. 

[New  Bection.] 


TITLE    II. 

PARENT   AND   CHILD 

CflAPTRR   1.  BY  BIRm. 

II.  BY  ADOPTION. 


CHAPTER  I. 

« 

CHILDREN   BY   BIRTH. 

Sectioit  193.  Legitimacy  of  children  born  in  wedlock. 

194.  Legitimacy  of  children  born  out  of  wedlock. 

105.  Who  may  dispute  the  legitimacy  of  a  child. 

106.  Obligation  of  parents  for  the  support  and  cdaeation  of  their 

children. 

197.  Custody  of  legitimate  child. 

198.  Husband  and  wife  living  separate*  neither  to  hare  superior 

right  to  custody  of  children. 

199.  When  husband  or  wife  may  bring  action  for  the  ezdneiro 

control  of  children.    Decree  in  such  cased. 

200.  Custody  of  an  illegitimate  child. 
«           201.  Allowance  to  parent. 

202.  Parent  cannot  control  the  property  of  child. 

203.  Remedy  for  parental  abuse. 

204.  When  parental  authority  ceases. 

205.  Remedy  when  a  parent  dies  without  proTiding  fur  the  support 

of  his  child. 

206.  Reciprocal  duties  of  parents  and  children  in  maintaining 

each  other. 

207.  When  a  parent  is  liable  for  necessaries  supplied  to  a  child. 

208.  When  a  parent  is  not  liable  for  support  furuished  his  child. 

209.  Husband  not  bound  for  the  support  of  his  wife's  children  by 

a  former  marriage. 


L 
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J 

Sbction  210.  GompenBation  aad  support  of  adult  child. 

211.  Parent  may  rolinquiBh  serrices  and  custody  of  child. 

212.  Wages  of  minora. 

213.  Right  of  parent  to  determine  the  residence  of  child.  ^ 

214.  Parent  not  liable  for  acts  of  child. 

215.  Wife  in  certain  cases  may  obtain  custody  of  minor  children. 

Seo.  193.    AJl  children  born  in  wodlock  are  presumed  ^*''?*«y 

»^  of  children 

to  be  icffitiraate.  borainwad- 

®  lock. 

K.  T.  C.  C,  Seo.  86. 

Sec.  194.    All  children  of  a  woman  who  has  been  mar-  Legitimacy 
ried,  born  within  ten  months  after  the  dissolution  of  the  i>omontof 
marriage,  are  presumed  to  be  legitimate.     But  if  during 
SDch  period  she  marries  again,  and  afterwards  has  a  child, 
it  is  presumed  to  be  her  legitimate  offspring  by  the  sec- 
ond husband. 

N.  T.  C.  C,  Sec.  87. 

Seo.  195.    The  presumption  of  legitimacy  can  be  dis-  who  may 
puted  only  by  the  husband  or  wife,  or  the  heir  or  devisee   i^S^/ 
of  one  or  both  of  them,  or  the  successors  of  the  dece-  **'*°**" 
dent.    Illegitimacy,  in  such  ease,  may  be  proved  like  any 
other  fact. 

K.  T.  C.  C,  8eo.  88. 

Seo.  196.    The  parent  entitled  to  the  ousted}'  of  a  child  obugation  of 
must  give  him  support  and  education  suitable  to  his  cir-  SbTsapport 
cumst'ances.     If  the  support  and  education  which   the  tion^f^Seir 
father  of  a  legitimate  child  is  able  to  give  are  inadequate,  ^*^**'""* 
the  mother  must  assist  him  to  the  extent  of  her  ability. 

N.  Y.  C.  C,  See.  89. 

Seo.  197.  The  father  of  a  legitimate  unmarried  minor  custody  of 
is  entitled  to  its  custody,  services  and  earnings;  but  he  dSid!^'^ 
cannot  transfer  such  custody  or  services  to  any  other  per- 
son, except  the  mother,  without  her  written  consent,  if 
she  is  living  and  capable  of  consent.  If  the  father  is 
dead,  or  is  unable,  or  refuses  to  take  the  same,  or  has 
abandoned  his  family,  the  mother  is  entitled  thereto. 

N.  Y.  C.  C,  See.  90. 

Sec.  198.     The  husband  and  father,  as  such,  shall  have  Husband 
DO  rights  superior  to  those  of  the  wife  and  mother,  in  i^sb!I^^V, 
regard  to  the  care,  custody,  education  and  control  of  the  Jal^S^- 
children  of  the  marriage,  while  such  husband  and  wife  CTgt^S^of*** 
live  separate  and  apart  from  each  other.  children. 


44 
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When  hus- 
band or  wife 
may  bring 
action  for  the 
exduBire 
control  l>f 
children. 
Decree  in 
•Qchcues. 


Ciutodyof 
an  illeffiU- 
matediild. 


Allowance 
to  parent. 


Sec.  199.  Without  application  for  a  divorce,  the  hos- 
band  or  the  wife  may  bring  an  action  for  the  exclusive 
control  of  the  children  of  the  marriage ;  and  the  Court 
may,  during  the  pending  jof  such  action,  or  at  the  final 
hearing  thereof,  or  afterwards,  make  such  order  or  decree 
in  regard  to  the  support,  care,  custody,  education  and 
control  of  the  children  of  the  marriage,  as  may  be  just 
and  in  accordance  with  the  natural  rights  of  the  parents 
and  the  best  interests  of  the  children,  and  may  at  any 
time  thereafter  amend,  vary  or  modify  such  order  or  de- 
cree, as  the  natural  rights  and  the  interests  of  the  par- 
ties, including  the  children,  may  require. 

Seo.  200.  The  mother  of  an  illegitimate  unmarried 
minor  is  entitled  to  its  custody,  services  and  earnings. 

N.  T.  C.  C,  Sec.  91. 

Sbo.  201.  The  proper  Court  may  direct  an  allowance 
to  be  made  to  the  parent  of  a  child,  out  of  its  property, 
for  its  past  or  future  support  and  education,  on  such  con- 
ditions as  may  be  proper,  whenever  such  direction  is  for 
its  benefit. 

N.  Y.  C.  C»,  Seo.  92. 

•  

Seo.  202.    The  parent,  as  such,  has  no  control  over  the 
apj^rty  property  of  the  child. 

N.  T.  C.  C,  8eo.  93. 

Sec  203.  The  abuse  of  parental  authority  is  the  sub- 
ject of  judicial  cognizance  in  a  civil  action  brodght  by 
the  child,  or  by  its  relative  within  the  third  degree,  or  by 
the  Supervisors  of  the  county  where  the  child  resides; 
and  when  the  abuse  is  established,  the  child  may  be  freed 
from  the  dominion  of  the  parent,  the  parent  punished, 
and  the  duty  of  support  and  education  enforced. 

N.  Y.  C.  C,  Sec.  94. 

Seo.  204.    The  authority  of  a  parent  ceases—^ 

1.  Upon  the  appointment  by  a  Court  of  a  guardian  of 
the  person  of  a  child ; 

2.  Upon  the  marriage  of  the  child  3  or, 
8.  Upon  its  attaining  majority. 

N.  Y.  0.  C,  800.  95. 

>r  the  rap.        Seo.  205.    If  a  parent  chargeable  with  the  support  of  a 
SSud.^'^     child  dies,  leaving  it  chargeable  to  the  county,  and  leav^ 
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When  pa- 
rental au- 
thority 


Bemedy 
when  a  par^ 
entdiee 
without 


CIVIL  CODE.  45 

ing  ftD  estate  sufficient  for  its  support,  the  Supervisors  of 
the  county  may  claim  provision  for  its  support  from  the 
parent's  estate  by  civil  action,  and  for  thig  purpose  may 
have  the  same  remedies  as  any  creditors  against  that 
estate,  and  against  the  heirs,  devisees  and  next  of  kin  of 
the  parent. 

K.  T.  C.  C,  Seo.  96. 

Skc.  206.     It  is  the  duty  of  the  father,  the  mother  and  Bedprooai 
the  children  of  any  poor  person  who  is  unable  to  main-  ^ro?touid 
tain  himself  by  work,  to  maintain  such  person  to  the  malntaTDing 
extent  of  their  ability.    The  promise  of  an  adult  child  to  ««''»«*"»•'• 
pay  for  necessaries  previously  furnished  to  such  parent  is 
binding. 

N.  Y.  C.  C,  Sec.  97. 

Sec.  207.    If  a  parent  neglects  to  provide  articles  nee-  when  a  par- 
essary  for  bis  child  who  is  under  his  charge,  according  to  fornecena- 
his  circumstances,  a  third  person  may  in  good  faith  sup-  to^achFid. 
ply  such  necessaries,  and  recover  the  reasonable  value 
thereof  from  the  parent. 

N.  T.  C.  C,  See.  98. 

Sec.  208.    A  parent  is  not  bound  to  compensate  the  whenapar. 

I  !./.•.  _  ent  fa  not 

Other  parent,  or  a  relative,  for  the  voluntary  support  of  liable  for 
his  child,  without  an  agreement  for  compensation,  nor  to  furnfahed 
compensate  a  stranger  for  the  support  of  a  child  who  has 
abandoned  the  parent  without  just  cause. 

K.  T.  0.  C,  Seo.  99. 

Sec.  209.    A  husband  is  not  b*bnnd  to  maintain  his  Husband  not 
wife's  children  by  a  former  husband ;  but  if  he  receives  thenpport 
them  into  his  family  and  supports  them,  it  is  presumed  children  b/ 
that  he  does  so  as  a  parent,  and  whore  such  is  the  case,  Si^^ria^L 
they  are  not  liable  to  him  for  their  suppprt,  nor  he  to 
them  for  their  services. 

N.  Y.  C.  C,  Seo.  100. 

Sec.  210.    Where  a  child,  after  attaining  majority,  con-  compenaa- 
tinues  to  serve  and  to  be  supported  by  the  parent,  neither  la^p^or 
party  is  entitled  to  compensation,  in  the  absence  of  an 
agreement  therefor. 

N.  Y.  0.  C,  Seo.  101. 

Parent  may 

Sec.  211.    The  parent,  whether  solvent  or  insolvent,  HrvioMand 
nay  relinquish  to  the  child  the  right  of  controlling  him  ^idf^^' 
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and  receiving  his  earnings.  Abandonment  bj  the  parent 
18  presumptive  evidence  of  snch  relinquishment. 

•K.  T.  C.  C,  See.  102. 

SSS**^  Sko.  212.    The  wages  of  a  minor  employed  in  service 

may  be  paid  to  him,  unless,  within  thirty  days  after  the 
commencement  of  the  service,  the  parent  or  guardian 
entitled  thereto  gives  tlie  employer  notice  that  he  claims 
such  wages. 

N.  Y.  0.  C,  Sec.  103. 

Right  of  Sec.  213.     A  parent  entitled  to  the  custody  of  a  child 

pttrent  to  ' 

determine      has  a  right  to  change  his  residence,  subject  to  the  power 
ot  child.        of  tne  proper  Court  to  restrain  a  removal  which  would 
prejudice  the  rights  or  welfare  of  the  child. 

N.  Y.  C.  C,  Sec.  104. 

Parent  not  Seo.  214.  Neither  parent  nor  child  is  answerable,  a» 
acta  of  child,  such,  for  the  acts  of  the  other. 

K.  Y.  C.  C,  See.  105. 

wiA»incer-  Seg.  215.  When  a  husband  and  wife  live  in  a  state  of 
maj^btain  Separation,  without  being  divorced,  any  Court  or  officer 
min^cui.  of  competent  jurisdiction,  upon  application  of  the  wife, 
^^^^  if  she  is  an  inhabitant  of  this  State,  may  grant  the  proper 

writ  to  inquire  into  the  custody  of  any  minor  unmarried 
child  of  the  marriage,  and  may  award  the  custody  of  the 
child  to  either  party  for  such  time,  and  under  such  regu- 
lations, as  the  case  may  require.  The  decision  of  the  tri> 
bunal  is  to  be  guided  by  the  rules  prescribed  in  Sec.  246. 

N.  Y.  C.  C,  See.  106. 


CHAPTER  II. 

ADOPTION. 


SionoN  221.  Child  may  be  adopted. 

222.  Who  may  adopt. 

228.  Consent  of  wife  necessary. 

224.  Consent  of  child's  parents. 

225.  Consent  of  ehild. 

220.  Proceedings  on  adoption. 

227.  Judge's  order. 

228.  Effect  of  adoption. 

229.  Effect  on  former  relations  of  child. 

230.  Adoption  of  illegitimate  child. 


CIVIL  CODE. 


47 


Sec.  221.    Any  minor  child  may  be  adopted  by  any   chiidnmy 
adult  person,  in  the  eases  and  subject  to  the  rules  pre- 
scribed in  this  chapter. 

■ 

The  total  absonoo  of  any  provision  for  the  adoption  of 
children  is  one  of  the  most  remarkable  defects  of  our  law. 
Thousands  of  children  are  actually,  though  not  legally, 
adopted  every  year ;  yet  there  is  no  jmethod  by  which  the 
adopting  parents  can  secure  the  children  to  themselves, 
except  by  a  fictitious  apprenticeship,  a  form  which,  when 
applied  to  children  in  the  cradle,  becomes  absurd  and 
repulsive.  It  is,  indeed,  so  inappropriate  in  every  case 
that  it  is  rarely  resorted  to.  The  consequence  is,  almost 
invariably,  that  if  the  real  parents  of  the  child  live  to  see  it 
grow  to  an  sge  of  usefulness  and  intelligence  they  are  certain 
to  attempt  to  reclaim  it,  sometimes  through' the  mere  sel- 
fishness of  natural  affection,  but  more  commonly  from  base 
and  sordid  motives.  The  chances  of  an  adopting  parent 
for  the  retentiun  of  the  child  upon  which,  perhaps,  his  whole 
heart  is  centred,  are  therefore  in  the  inverse  ratio  to  the 
degree  of  his  benevolence  in  its  selection,  and  of  his  care 
and  affection  in  its  training.  Benevolence  dictates  a  choice 
from  among  children  whose  parents  are  least  able  or  willing 
to  take  care  of  them.  To  relieve  a  child  from  a  cruel  and 
heartless  parent  is  a  greater  mercy  than  to  take  even  an  * 

orphan.  Yet  these  are  the  parents  who  are,  of  all  others, 
most  likely  to  reclaim  the  child  as  soon  as  any  money  can 
be  made  oat  of  it.  '  Affection  will  give  the  child  such  a  • 
training  as  will  develop  its  beauty  and  intelligence  to  the 
highest  degree.  Yet  every  grace  of  the  child  is  but  a  pre- 
mium upon  the  extortion  of  its  heartless  parents.  This  is 
not  mere  theory.  Facts  within  the  knowledge  of  almost 
every  one  justify  those  statements.  There  are  very  many 
childless  parents  who  would  gladly  adopt  children,  but  for 
their  well-founded  fears  that  they  could  never  hold  them 
securely. 

N.  Y.  C.  C,  Sec.  107;  Stats.  1870, 530,  See.  1. 

Sec.  222.    The  person  adopting  a  child  must  be  at  least  ^^loctay 
fifteen  years  older  than  the  person  adopted/  and  must  •^'^p*- 
have  been  married,  and  if  a  woman,  must  bo  a  widow, 
or  be  lawfalhr  divorced  from  her  husband,  without  her 
fault. 

N.  Y.  C.  0.,  Soo.  108 ;  Stats.  1870,  530,  Sec.  1. 


Sec.  223.    A  married  man,  not  lawfully  separated  from   oonaent  of 

wife 

sary. 


his  wife,  cannot  adopt  a  child  without  the  consent  of  his  ^*°«*^' 


wife. 


N.  Y.  C.  C,  Sec.  109  y  Stats.  1870,  530,  Sec.  2. 


Sko.  224.  A  legitimate  child  cannot  bo  adopted  with-  consent  of 
oat  the  consent  of  its  parents,  if  living,  nor  an  illegiti-  J^jl^**^''' 
mate  child  without  the  consent  of  its  mother,  if  living, 
except  that  consent  is  not  necessary  from  a  father  or 
mother  deprived  of  civil  rights,  or  adjudged  guilty  of 
adultery,  or  of  cruelty,  and  for  either  cause  divorced,  or 
adjudged  to  be  a  habitual  drunkard,  or  who  has  been 
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Consent  of 
child. 


Prooeedfngs 
on  adopU(.n. 


Judge's 
order. 


judicially  deprived  of  the  cuBtody  of  the  child,  on  accoant 
of  cruelty  or  neglect. 

N.  T.  C.  C,  Sec.  110 ;  Stats.  1870,  630,  Sco.  3. 

Sec.  225.  The  consent  of  a  child,  if  over  the  age  of 
twelve  years,  is  necessary  to  its  adoption. 

N.  T.  C.  C,  See.  Ill ;  Stata.  1870,  530,  Seo.  8. 

Reg.  226.  The  person  adopting  a  child,  and  the  child 
adopted,  and  the  other  persons  whose  consent  is  neces- 
sary, must  appear  before  the  County  Judge  of  the  county 
where  the  person  adopting  resides,  and  the  necessary 
consent  must  thereupon  be  signed,  and  an  agreement  be 
executed  by  the  person  adopting,  to  the  eifect  that  the 
child  shall  be  adopted,  and  treated  in  all  respects  as  his 
own  lawful  child  should  be  treated. 

N.  Y.  C.  C,  See.  112;  Stata.  1870,  530,  Seo.  4. 

Sec.  227  The  Judge  must  examine  all  persons  appear- 
ing before  him  pursuant  to  the  hist  section,  each  sepa- 
rately, and  if  satisfied  that  the  interests  of  the  child  will 
be  promoted  by  the  adoption,  he  must  make  an  order 
declaring  that  tho  child  shall  thenceforth  bo  regarded 
and  treated  in  all  respects  as  the  child  of  the  person 
adopting. 

N.  T.  C.  C,  Sec.  113;  Stats.  1870,  530,  Seo.  5. 

Sec.  228.  A  child,  when  adopted,  takes  the  name  of 
the  person  adopting,  and  the  two  thenceforth  sustain 
towards  each  other  tho  legal  relation  of  parent  and  child, 
and  have  all  the  right  and  are  subject  to  /til  the  duties 
of  that  relation. 

N.  Y.  C.  C,  Seo.  114 ;  Stats.  1870,  530,  Sec.  6. 

Effect  on  Sec.  229.    The  parents  of  an  adopted  child  are,  from 

tionsofchiid  the  time  of  the  .adoptior,  relieved  of  all  parental  duties 

towards,  and  all  responsibility  for,  the  child  so  adopted, 

and  have  no  right  over  it. 

N.  Y.  C.  C,  See.  115  ;  SUts.  1870,  530,  Seo.  7. 
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Sec.  230.  The  father  of  an  illegitimate  child^  by  pub- 
licly acknowledging  it  as  his  own,  receiving  it  as  such, 
with  the  consent  of  his  wife  if  ho  is  married,  into  his 
family,  and  otherwise  treating  it  as  if  it  were  a  legitimate 
child,  thereby  adopts  it  as  such;  and  such  child  is  ther^ 
upon  deemed  for  all  purposes  legitimate  from  the  time 
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of  its  birth.    The  foregoing  provisions  of  this  chapter  do 
DOt  apply  to  Buch  ao  adoption. 

This  proTisioi),  like  the  rett,  is  new,  bat  is  so  manifest! j 
JQst,  and  the  present  state  of  the  law  is  so  unmeroiftil  to 
innocent  children,  that  it  is  presumed  that  no  objection  will 
be  made  to  tJie  change.  The  seducer  can  make  reparation 
to  the  mother  of  his  ohildf  though  she  is  more  or  less  cnlpa- 
ble,  bat  can  at  present  make  absolutely  none  to  the  child, 
though  perfectly  innocent.  By  the  law  of  France,  and  of 
almost  everj  European  nation,  and  in  this  country,  by  the 
law  of  Maine,  Vermont,  Massachusetts,  Connecticut,  Ohio, 
Illinois,  Indiana,  Maryland,  Virginia,  Georgia,  Alabama, 
Mississippi,  Louisiana,  Kentucky  and  Missouri,  a  child  is 
legitimatited  by  the  marriage  of  its  parents  after  its  birth. 
Privacy  is  an  indispensable  element  of  such  an  adoption. 
To  compel  the  father  to  appear  before  a  Judge,  or  in  any 
way  to  place  the  matter  upon  record,  would  brand  the  child 
with  the  very  stigma  from  which  a  repentant  father  would 
desire  to  sare  it. 

N.  T.  C.  C,  Sec.  116;  Stats.  1870,  530,  Sec.  9. 

Nora. — Our  Statute  of  1870  was  simply  adopting  this 
ohaptar  of  the  New  York  Civil  Code  in  adraace. 


TITLE    III. 

GUARDIAN    AND    WARD. 

Note. — Under  this  head  are  placed  not  only  the  prori- 
•ions  of  law  relatiifg  to  the  gnardianship  of  minors,  but  also 
those  relating  to  the  custody  and  oare  of  persons  of  unsound 
mind.  The  "committee"  of  a  lunatic  is  here  termed  a 
"guardian/' 

Sbctiov  236.  Guardian,  what. 
337.  Ward,  what 

238.  Kinds  of  guardians. 

239.  General  guardian,  what. 

240.  Speeial  guardian,  what. 

241.  Appointment  by  parent. 

242.  No  person  guardian  of  estate  without  appointment 

243.  Appointment  by  Court 

244.  Same. 

245.  Juriediction. 

240.  Rules  for  awarding  onstody  of  minor. 

247.  Powers  of  guardian  appointed  by  Court. 

248.  Duties  of  guardian  of  the  person. 

249.  Duties  of  guardian  of  estate. 
260.  Relation  confidential. 

251.  Guardian  under  direction  of  Court. 

252.  Death  of  a  Joint  guardian. 
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what. 


Section  2^8.  BemoTal  of  guardian. 

254.  Guardian  appointed  by  parentf  how  snperaoded. 

265.  Guardian  appointed  by  Court,  how  auperseded. 

266.  Release  by  ward. 

267.  Guardian's  discharge. 
258.  Insane  persons. 

Sec.  236.    A  guardian  is  a  persoa  appointed  to  take 
care  of  the  person  or  property  of  another. 

N.  Y.  0.  0.,  Sec.  117. 


Ward,  what       Sbo.  237.    The  porson  over  whom  or  over  whose  prop- 
erty a  guardian  is  appointed  is  called  his  ward. 

N.  Y.  0.  0.,  Sec.  118. 


Kinds  of 
guardlMiB. 


General 

guardian, 

what 


Special 

guardian, 

what 
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ment by 
parent 
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guardian 
of  estate 
without  ap- 
pointment 


Appoint* 
ment  by 
Court 


Sec.  238.    Guardians  are  either — 

1.  General;  or, 

2.  Special. 

N.  Y.  c.  c,  See.  11». 

Sec.  239.  A  general  guardian  is  a  guardian  of  the  per- 
son, or  of  all  the  property  of  the  ward  within  this  State, 
or  of  both. 

N.  Y.  C.  C,  Sec.  120. 

Sbo.  240.    Every  other  is  a  special  guardian.  • 

N.  Y.  C.  C,  Sec.  121. 

Sec  241.  A  guardian  of  the  person  of  a  child  born, 
or  likely  to  be  born,  may  be  appointed,  by  will  or  by  deed, 
to  take  effect  upon  tbe  death  of  the  parent  appointing — 

1.  If  the  child  is  legitimate,  by  the  father,  with  the 
written  consent  of  the  mother;  or  b^y  either  parent,  if  the 
other  is  dead  or  incapable  of  consent. 

2.  If  the  child  is  illegitimate,  by  the  mother. 

N.  Y.  0.  C,  Seo.  122. 

Seo.  242.  No  person,  whether  a  parent  or  otherwise, 
has  any  power  as  guardian  of  property,  except  by  ap- 
pointment as  hereinafter  provided. 

N.  Y.  0.  C,  Sec.  123. 

Sec.  243.  A  guardian  of  the  person  or  property,  or 
both,  of  a  person  residing  in  this  State,  who  is  a  minor, 
or  of  unsound  mind,  may  be  appointed  in  all  cases  by  the 
Probate  Court,  as  provided  in  the  Code  of  Civil  Pro- 
osdure. 

N.  Y.  0.  C,  Sec.  124. 
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Sec.   244.     A  gaardian  of  the  property  within   this  Siune. 
State  of  a  person  not  residing  therein,  who  is  a  minor, 
or  of  nnsoand  mind,  may  be  Mpointed  by  the  Probate 
Coart. 

N.  Y.  0.  C,  Sec.  125. 

Sbo.  245.    In  all  cases,  the  Coart  first  making  the  ap-  joriBdJeuon. 
pointment  of  a  gaardian  has  ezelasive  jarisdiction  to 
appoint  and  control  him,  except  in  case  of  a  removal  pnr- 
saant  to  Sec.  258. 

N.  T.  C.  C,  See.  126. 

Skc.  246.    In  awarding  the  custody  of  a  mrnor,  or  in  ^^l^lJ*^ 
appointing  a  general  gaardian,  the  Coart  or  officer  is  to  ciutodyof 
be  gaided  by  the  following  considerations : 

1.  By  what  appears  to  be  for  the  best  interest  of  the 
child,  in  respect  to  its  temporal  and  its  mental  and  moral 
welfare ;  and  if  the  child  is  of  a  sufficient  age  to  form  an 
intelligent  preference,  the  Court  may  consider  that  pre- 
ference in  determining  the  question. 

2.  As  between  parents  adversely  claiming  the  custody 
or  guardianship,  neither  parent  is  entitled  to  it  as  of 
right,  hot,  other  things  being  equal,  if  the  child  is  of  ten- 
der years,  it  should  be  given  to  the  mother ;  if  it  is  of  an 
age  to  require  education  and  preparation  for  labor  or 
business,  then  to  the  father. 

3.  Of  two  persons  equally  eligible  in  other  respects, 
preference  is  to  be  given  as  follows : 

First — ^To  a  relative. 

Second — To  one  who  was  indicfyf»ed  by  the  wishes  of  a 
deceased  parent. 

Third — ^To  one  who  already  stands  in  the  position  of  a 
Trustee  of  a  fund  to  be  applied  to  the  child's  support. 

N.  T.  C.  C,  See.  127. 

Sic.  247.  A  guardian  appointed  by  a  Court  has  power  Powenof 
over  the  person  and  property  of  the  ward,  unless  other-  ^^twi 
Wise  ordered. 

N.  T.  C.  0^  See.  128. 

Sso.  248.    A  guardian  of  the  person  is  charged  with  Duties  or 
the  custody  of  the  ward,  and  must  look  to  his  support,  tbepenon. 
health  and  education.    He  may  fix  the  residence  of  the 
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DaUesof 
guftrdian  of 


Relation 
confidential. 


ward  at  any  place  within  the  State,  but  not  elsewhere, 
without  permission  of  the  Court. 

N.  Y.  G.  C,  te.  129. 

Sec.  249.  A  guardian  of  the  property  most  keep  safely 
the  property  of  his  ward.  He  must  not  suffer  any  sale, 
waste  or  destruction  of  the  real  property,  but  must  main- 
tain the  inheritance,  its  buildings  and  appurtenances,  out 
of  the  moneys  of  the  estate,  and  deliver  the  same  to  the 
ward  at  the  close  of  his  guardianship,  in  as  good  condition 
as  .he  received  them,  inevitable  decay  and  injury  only 
excepted. 

N.  Y.  G.  G.,  See.  180. 

Seo.  250.  The  relation  of  guardian  and  ward  is  confi- 
dential, and  is  subject  to  the  provisions  of  the  Title  on 

N.  Y.  C.  C.,  Seo.  181. 


Onardian 

?ion*of  jourt  pcrsou  or  property  committed  to  him,  a  guardian  may  be 


Death  of  a 
Joint  guar- 
dian. 


RemoTal  of 
guardian. 


Sec  251.     In  the  management  and  disposition  of  the 
3rson  or  property  committed  to  him,  \ 
regulated  and  controlled  by  the  Court. 

N.  Y.  C.  G.,  See.  132. 

Seo.  252.  On  the  death  of  one  of  two  or  more  joint 
guardians,  the  power  continues  to  the  survivor,  until  a 
further  appointment  is  made  by  the  Court. 

If.  Y.  G.  G.y  DOv.  133. 

Sec.  253.  A  guardian  may  be  removed  by  the  Probate 
Court  for  any  of  the  following  causes : 

1.  For  abuse  of  his  trust. 

2.  For  continued  failure  to  perform  its  duties. 

3.  For  incapacity  to  perform  its  duties. 

4.  For  gross  immorality. 

5.  For  having  an  interest  adverse  to  the  faithful  per- 
formance of  his  duties. 

6.  For  removal  from  the  State. 

7.  In  the  case  of  a  guardian  of  the  property,  for  insol- 
vency; or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  be 
under  guardianship. 

N.  Y.  C.  C,  Sec.  134. 

SJ^ntodby       Seo.  254.    The  power  of  a  guardian  appoiuted  by  a 
?;re?ij<iSr  parent  is  superseded- 


CIVIL  CODE.  53 

1.  By  his  removal,  as  provided  by  Sec.  253. 

2.  By  solemDized  marriage  of  the  ward ;  or, 

3.  By  the  ward's  attaining  majority. 

N.  T.  C.  C,  Seo.  135.    Subd.  2  ohanged  to  conform  to 
Sec.  . 

Sso.  255.    The  power  of  a  goardian  appointed  by  a  Gnwdfon 
Goart  is  superseded  only —  *rart?hmr' 

1.  By  the  order  of  the  Court;  or,  roperawi 

2.  If  the  appointment  was  made  solely  because  of  the 
ward's  minority,  by  his  attaining  majority. 

N.  T.  0.  0.,  Seo.  180. 

Sec   256.     After  a  ward  has  come  to  his  majority,  he  Rei6M«bj 

WAFQ. 

may  settle  accounts  with  his  guardian,  and  give  him  a 
release,  which  is  valid  if  obtained  fairly  and  without  un- 
due influence. 

N.  Y.  C.  C,  Seo.  137. 

Seo.  257.     A  guardian   appointed   by  a  Court  is  not  Gu»rdiaii'« 
entitled  to  his  discharge  uniil  one  year  after  the  ward's 
majority. 

N.  T.  C.  C,  Soo.  138. 

Sec.  258.     A  person  of  unsound  mind  may  be  placed  in  lowne 
an  asylum  for  such  persons,  upon  the  order  of  the  County  '**™*"* 
Judge  of  the  county  in  which  he  resides,  as  follows : 

1.  The  Judge  must  be.  satisfied,  by  the  oath  of  two  rep- 
utable physicians,  that  such  person  is  of  unsound  mind, 
and  unfit  to  be  at  large. 

2.  Before  granting  the  order,  the  Judge  must  examine 
the  person  himself,  or  if  that  is  impracticable,  cause  him 
to  be  examined  by  an  impartial  person. 

3.  After  the  order  is  granted,  the  person  alleged  to  be 
of  unsound  mind,  his  or  her  husband  or  wife,  or  relative 
to  the  third  degree,  may  demand  an  investigation  before 
a  jury,  which  must  be  conducted  in  all  respects  as  under 
an  inquisition  of  lunacy. 

N.  T.  C.  C,  800. 189. 

KoTx. — This  Title  (Gaardian  and  Ward)'i8  inserted  hero 
BB  being  ooncise  and  giWng  harmony  to  the  Civil  Code. 
Some  of  its  provisions  are  also  in  "  Prooeedings  of  Probate 
Conrts,"  Tit.  XI,  Code  of  CivU  Prooedure,  whieh  had 
already  been  prepared.  They  will  bei^xpunged  from  the 
one  or  the  other  before  presentation  to  toe  Legislature. 
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TITLE   IV. 

MASTER  ANB  SERVANT. 

Sbotiov  S64.  Minors  may  apprantioe  themielres. 
306.  Oontent  of  parents,  etc.,  requisite. 
260.  Written  oonsent. 
*  207.  Executors  may  bind. 

208.  Saperrisors  may  bind  ont. 

209.  Town  officers. 

270.  Age  of  apprentice  to  be  inserted  in  indentores. 

271.  Indentores,  conditions  in. 

272.  Same. 

273.  Deposit  of  indentures. 

274.  Alien  minors. 

276.  Contract  under  preceding  section  to  be  acknowledged. 
270.  Causes  for  annulling  indentures. 

277.  Proceedings  to  annul  indentures. 

278.  Serrice  of  apprentice,  how  enforced. 

Minors  may  Sec.  264.  Eveiy  miDor,  with  the  consent  of  the  per- 
?h«m«eiTM.  sons  OF  offioers  hereinafter  mentioned,  may,  of  his  own 
free  will,  bind  himself,  in  writing,  to  serve  as  clerk,  ap- 
prentice or  servant,  in  any  profession,  trade  or  employ- 
ment, during  his  minority ;  and  such  binding  shall  be  as 
valid  and  effectaal  as  if  such  minor  was  of  fall  age  at  the 
time  of  making  the  engagement. 

StaU.  1868,  134,  Sec.  1. 

Consent  of  Seo.  265.  Such  conscnt  shall  be  given — 
nqaSlitfl!  *  1.  By  thc  father  of  the  minor.  If  he  be  dead  or  be  not 
of  legal  capacity  to  give  his  consent,  or  if  he  shall  have 
abandoned  or  neglected  to  provide  for  his  family,  and 
snch  fact  be  certified  by  a  Justice  of  the  Peace  of  the 
township  or  county,  or  sworn  to  by  a  credible  witness, 
and  such  certificate  or  affidavit  be  indorsed  on  the  inden- 
ture, then — 

2.  By  the  mother.  If  the  mother  be  dead,  or  be  not  of 
legal  capacity  to  give  such  consent  or  refusal,  then — 

3.  By  the  guardian  of  snch  infant.  If  such  infant  have 
no  parent  living,  or  none  in  a  legal  capacity  to  give  con- 
sent, and  there  be  no  guardian,  then — 

4.  By  the  Supervisors  of  the  county,  or  any  two  Jus- 
tices of  the  Peace,  or  the  Judge  of  the  Probate  Court  of 
the  county,      f 

5.  If  such  minor  be  an  orphan,  under  the  care  and  cod- 
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trol  of  any  orphan  asylum  in  this  State,  then  by  the 
Board  of  Managers  thereof. 

SUts.  1858,  134,  Seo.  2. 

8io.  266.    Such  conseot  shall  be  signified  in  writing  by  written 
the  person  entitled  to  give  the  same,  by  certifioafe  at  the 
end  of  or  indorsed  upon  the  indentures. 

StaU.  1868, 184,  Seo.  8. 

Sko.  267.  The  executors  of  any  last  will  of  a  parent,  Bxeenton 
who  shall  be  directed  in  such  will  to  bring  up  his  or  her 
child  to  some  trade  or  calling,  may  bind  such  child  to  ser- 
vice as  a  clerk  or  apprentice,  in  like  manner  as  the  father 
might  have  done  if  living.  If  there  is  a  surviving  mother, 
her  consent  also  is  necessary. 

SUts.  1868, 134,  Sec.  4. 

NoTB. — The  laat  ehmae,  providing  for  the  oonBent  of  the 
mother,  is  new. 

Sec.  268.    The  Supervisors  of  the  county  may  bind  out  gnperrison 
minors  who  are  or  shall  become  chargeable  to  such  county,  "v*>*°*<>** 
to  be  clerks,  apprentices  or  servants,  which  binding  shiull 
be  as  effectual  as  if  such  minors  had  bound  themselves 
with  the  consent  of  their  father. 

SUts.  1868,  134,  Sec.  6. 

Seo.  269.  In  every  town  or  city,  the  presiding  ofiicer  Townofflc«rs 
of  the  first  council  or  legislative  board  thereof,  if  there  be 
more  than  one,  or  any  publio  officer  or  officers  appointed 
to  provide  for  the  poor,  may  in  like  manner  bind  out  any 
child  who,  or  whose  parents  are,  chargeable  to  any  such 
town  or  city. 

SUU  1868, 134,  Seo.  0. 

Seo.  270.    The  age  of  every  infant  so  bound  shall  bo  Ageof  a|>- 
inserted  in  the  indentures,  and  shall  be  taken  to  be  the  SaHnaerted 
true  age;  and  whenever  public  officers  are  authorized  to  ^rM.**^^' 
execute  any  indentures,  or  their  consent  is  required  to 
the  validity  of  the  same,  it  shall  be  their  duty  to  inform 
themselves  fully  of  the  infant's  age. 

SUU.  1858, 134,  Sec.  7.  * 

Seo.  271.    Bvery  sum  of  money  paid  or  agreed  for,  indentnrM, 
with,  or  in  relation  to,  the  binding  out  of  any  clerk,  ap-  **™**^"**" 
prentice  or  servant,  shall  be  inserted  in  the  indentures. 

Stats.  1868, 134,  See.  8. 
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^*™**  Seo.  272.    The  indenture  shall  also  contain  an  agree> 

ment  on  the  part  of  the  person  to  whom  sach  child  shall 
be  bound,  that  be  will  cause  such  child  to  be  instructed 
to  read  and  write,  and  to  be  taught  the  general  rules  of 
arithmetic,  or,  in  lieu  thereof,  that  he  will  send  such  child 
to  school  three  months  of  each  year  of  the  period  of 
indenture. 

SUto.  1858,  lU,  Sec.  9. 

i?£^ta^  Sko.  273.  The  counterpart  of  any  indenture  executed 
by  any  county,  or  city  or  town  officers,  shall  be  by  them 
deposited  in  the  offices,  respectively,  of  the  Clerk  of  any 
such  county,  city  or  town. 

stats.  1858, 134,  Seo.  10. 

AUeo minora  Ssc.  274.  Any  minor,  capable  of  becoming  a  citizen  of 
this  State,  coming  from  any  other  country.  State  or  Terri- 
tory, may  bind  himself  to  service  until  his  majority,  or 
for  any  shorter  term.  Such  contract,  if  made  for  the  pur- 
pose of  raising  money  to  pay  bis  passage,  or  for  the  pay* 
ment  of  such  passage,  may  bo  for  the  term  of  one  year, 
although  such  term  may  extend  beyond  the  time  when 
such  person  will  be  of  full  age,  but  it  shall  in  no  case  be 
for  a  longer  term. 

Stata.  1858, 134,  Seo.  11. 

Contract  Sbc.  275.    No  coutract  made  under  the  preceding  sec- 

ceding  MO-  tiou  shall  bind  the  servant,  unless  duly  acknowledged  by 
knowiedgod.  the  persou  making  such  contract,  before  some  public 
magistrate  or  other  officer  authorized  to  administer  oaths, 
and  such  acknowledgment,  certifying  that  the  same  was 
made  freely  on  private  examination,  be  indorsed  upon  the 
contract. 

stats.  1858, 134,  Seo.  12. 

cauaesfor  S£0.  276.    Sucb  indentures  of  apprenticeship  may  be 

indentores.     annulled  for — 

1.  Fraud  in  the  contract  of  indenture. 

2.  When   such  contract  is  not   made  or  executed  in 
accordance  with  the  provisions  of  this  Title. 

3.  For  wilful  non-fhlfilment,  by  such  master,  of  the 
provisions  of  such  indenture. 

4.  Cruelty  or  maltreatment  of  such  apprentice  by  the 
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master,  without  jast  oaase  or  provocation.    Id  each  case, 
the  apprentice  may  recover  for  his  services. 

Stfbtfl.  1868,  134,  Seo.  14. 

Seo.  277.     For  the  purpose  of  annulling  such  contract  proceeding* 
of  apprenticeship  and  recovering  for  services,  the  appren-  ^den^wet. 
tiee  sbail  have  bis  action  in  the  proper  Court,  and  shall 
be  governed  therein  by  the  Code  oj*  Civil  Procedure. 

[New  80etioii.]         StaU.  1858, 134,  Seo.  15. 

Note. — The  whole  section  providing  a  system  of  special 
proeeedings,  is  strnok  oat  and  the  above  section  sabstitnted*. 

Sec.  278.    Any  person  held  to  service  under  the  pro-  service  of 
visions  of  this  Title,  and  unlawfully  departing  and  ah-  howenfonM 
senting  himself  therefrom,  upon  the  application  of  the 
master  of  such  person  to  the  proper  Court,  shall  be  sub- 
ject to  the  proceedings  and  orders  provided  in  such  cases 
in  the  Code  of  Civil  Procedure. 

^NoTB. — A  section  must  be  provided  in  the  Code  of  CivU 
Prooedare. 

This  Title  (Master  and  Servant),  is  a  Uteral  copy  of  the 
Statutes  of  1858,  save  the  last  two  sections,  which  provided 
for  special  remedies. 

8 


PART  IV. 

0ORPOKATION8. 

TiTLB    I.  General  Provisions  Applicable  to  all  Cor- 
porations. 
II.  Insurance  Corporations. 
III.  Bailroab  Corporations. 
lY.  Street  Bailroad  Corporations. 
V-  Wagon  Eoad  Corporations. 
YI.  Bridge,  Ferrt,  Wharf,  Chute  and  Pier  Cor- 
porations. 
YII.  Telegraph  Corporations. 
YIII.  Water  and  Canal  Corporations. 
IX.  Homestead  Corporations. 

X.  Savings  and  Loan  Corporations. 
XI.  Mining  Corporations. 

XII.  Beligious,  Social  and  Benevolent  Corpora- 
tions. 
XIII.  Cemetery  Corporations. 
XIY.  Agricultural  Fair  Corporations. 
XY.  Gas  Corporations. 
XYI.  Land  and  Building* Corporations. 


TITLE   I. 

general  provisions  applicable  to  all  C0RP0BATI0M6. 

Chaptsr   I.  FORMATION  OF  CORPORATIONS. 
II.  CORPORATE  STOCK, 
in.  CORPORATE  POWERS. 
IV.  EXTENSION  AND  DISSOLUTION  OF  CORPORATIONS. 


CHAPTEB  I. 

FORMATION   OF  CORPORATIONS. 

AsnCLB    I.   CORPOBATIOHB  DbFIITBD  AND  HOW  ObOANIZKD. 

II.  Bt-Law8,  Dibbctobs,  EuionoNB  avd  Mbbtinm. 
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ABTICLB  I. 

C0BP0E1.TI0N8  DEFIHBO  1.KD  HOW  OEOAHIEBO. 

Sacnov  283.  Corpoimtion  defined. 

284.  What  are  public  and  private  eorporations. 

286.  Corporationi,  how  formed. 

280.  For  what  purpose  prirate  corporations  are  formed. 

287.  How  corporations  may  oontiDve  their  existence  under  this 

Code. 

288.  Mast  commence  to  perpetuate,  ^hen. 

289.  Name  of  instrument  creating  corporation. 

290.  Articles  of  incorporation,  what  to  contein. 

291.  Certain  corporations  to  state  farther  facte  in  articles. 

292.  Pre-requisite  to  filing  articles.    Amounte  to  be  subscribed  to 

be  fixed. 

293.  Pre-requisito  to  filing  articles  of  corporations  for  profit. 

294.  Oath  of  officer  to  subscription  of  stock  and  payment  of  ten 

per  cent. 

295.  Five  corporators,  three  to  be  citiiens  of  the  Stete,  to  sign  arti- 

oles  and  acknowledge  the  same. 
290.  To  submit  articles  of  insurance  corporations  to  Insurance 
Commissioner. 

297.  To  file  articles  with  County  Clerk  and  Secretary  of  SUte,  and 

receire  oertificato.    Term  of  existence. 

298.  Certified  copy  of  certificate  to  be  prima  fiMie  endence  of  ite 

contente. 

JjJPJj*'***  Sec.  288.  A  corporation  is  a  creature  of  the  law,  hav- 
ing certain  powers  and  daties  of  a  natural  person.  Being 
created  by  the  law,  it  may  continue  for  any  length  of 
time  which  the  law  prescribes. 

N.  Y.  C.  C,  voL  2,  p.  117. 

whjtare  Skc.  284.    Corporations  are  either  public  or  private. 

priTito  oor-  Public  Corporations  are  formed  or  organized  for  the  gov- 
ernment of  a  portion  of  the  State;  private  corporations 
are  formed  for  the  purpose  of  religion,  benevolence,  edu- 
cation, art,  literature  or  profit. 

•  Const,  Art.  IV.,  Sec.  31 ;  A.  and  A.  on  Corporations, 
Sees.  12,  82;  N.  T.  C.  C,  yol.  2,  p.  117. 

NoTB. — ^As  much  controrersy  has  arisen,  not  only  in  our 
Stete,  but  throughout  many  of  the  States  of  the  Union,  on 
the  subject  of  tills  section,  we  hare  deemed  it  best  to  gire 
these  definitions,  which,  in  our  opinion,  are  but  a  reitera* 
tion  of  our  yery  explicit  Constitution,  and  in  accordance 
with  excellent  authority. 

(orpora-  Seo.  285.    PHvatc  corporations  may  be  formed  by  the 

fonned.         voluntary  association  of  any  &ve  or  more  persons,  for  the 
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porpoBes  and  in  the  manner  prescribed  in  this  article.  A 
majority  of  such  persons  shall  be  citizens  of  this  State. 
Married  women  may  become  corporators,  officers  and 
members,  of  religions,  benevolent,  art,  literary  or  edaca- 
tional  corporations. 

SUU.  1858»  204,  Seo.  i;  N.  T.  C.  C.»  Yol  2,  p.  118. 

NoTB. — ^This  section  is  new,  and  is  intended  as  a  snbati- 
tnte  for  the  first  section  of  almost  every  Act  authorizing 
the  formation  of  corporations  for  particular  purposes,  of 
which  there  are  many  in  our  statates.  Their  great  pro- 
lixity, and  their  diyersity  in  the  number  of  corporators  and 
other  respects,  is  intended  by  the  Commission  to  be  obvi- 
ated  by  condensing  proyisions  and  sections  haying  similar 
objects  into  one,  as  is  done  here. 

In  the  New  York  Oode  the  minimum  is  three,  but  as  the 
majority  of  our  corporation  Acts  name  a  larger  number  as 
their  minimum — some  as  many  as  thirteen — the  Commis- 
sion, for  obyious  reasons,  felt  unwilling  to  place  the  num- 
ber less  than  fiye.  The  following  Acts  show  the  numbers 
adopted  (late  legislation  has  increased  rather  than  dimin- 
ished the  number):  Stats.  1850,  347;  1851,  523;  1861,607; 
1853,  87;  1857,  75;  1859,  281;  1862,  100;  1866,  743; 
1866,  752 ;  1853, 169 ;  1858,  57 ;  1861,  567  ;  1863,  624. 

Seo.  286.    The  purposes  for  which  private  corporations  For  what 
may  be  formed  are  the  following,  and  none  other :  '  ^fSboor- 

1.  Fire  and  marine,  life  or  health  and  accident  insnr-  £^^^. 
ance. 

2.  The  insurance  of  the  lives  of  domestic  animals. 

8.  Construction,  conduct  and  maintenance  of  railroads, 
and  telegraph  lines  in  connection  therewith. 

4.  Construction,  conduct  and  maintenance  of  street 
railroads,  plank  roads,  turnpikes  or  common  wagon  roads. 

5.  Construction,  conduct  and  maintenance  of  bridges, 
ferries,  wharves,  chutes  or  piers.  • 

6.  The  establishment,  conduct  and  maintenance  of  ex- 
press or  stage  lines. 

7.  Constructing,  conducting  and  maintaining  telegraph 
lines. 

8.  Constructing  and  maintaining  canals  for  navigation, 
drainage,  agricultural  or  mining  purposes. 

9  For  navigating  the  ocean  or  any  of  the  waters  of 
tbi»  State  with  vessels  propelled  by  sails,  or  in  whole  or 
in  part  by  steam. 

10.  The  purchase  of  lands  for,  and  the  distribution  of 
homesteads. 
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For  whtti 
purpoae 
privftte  cor- 
porationB 
areformod. 


11.  The  accomulatioD  of  funds  for  the  purchase  of  real 
property,  and  for  the  erection  of  buildings  and  improve- 
ments thereon,  for  the  benefit  of  the  members  thereof. 

12.  Accumalating  savings,  and  loaning  the  fands  of  the 
members  thereof. 

13.  Manufacturing,  mining,  mercantile,  commercial, 
mechanical,  wharfing  and  docking,  or  chemical  purposes. 

14.  The  transacting  of  a  printing  and  publishing  busi- 
ness. 

15.  To  supply  water  to  the  public. 

16.  The  manufacture  and  supply  of  gas,  or  the  supply 
of  light  or  heat  to  the  public  by  any  other  means 

17.  The  establishment,  conduct  and  maintenance  of 
hotels,  laundries  or  theatres. 

18.  For  the  formation,  conduct  and  maintenance  of 
District  and  County  Agricultural  Fairs. 

19.  The  encouragement  of,  or  business  of,  agriculture, 
horticulture  or  stock  raising. 

20.  The  improvement  of  the  breed  of  domestic  animals. 

21.  The  support,  conduct  and  maintenance  of  colleges 
of  learning  or  any  literary  or  scientific  object,  or  for  the 
promotion  of  any  of  the  sciences  or  fine  arts. 

22.  Acquiring,  preserving  and  conducting  public  libra- 
ries. 

23.  The  organization  and  conduct  of  Chambers  of  Com- 
merce, Boards  of  Trade  and  Mechanic  Institutes. 

24.  The  support,  conduct  and  maintenance  of  homes 
and  schools  for  orphans  and  foundlings,  or  either  of  them, 
or  those  otherwise  destitute. 

25.  For  the  purposes^of  religion,  sociability,  benevolence 
or  learning. 

26.  The  purchase  of  lands  for,  and  the  maintenance  of, 
cemeteries. 


[New  section.] 


SUts.  1865-6,  743,762;  1861,  607;  1858, 114,160;  1862, 
540;  1850,  347;  1867-8,  539;  1862,199;  1867-8. 
459;  1870,  130-2,  364;  1870,  523;  1853,  574;  1857. 
121 ;  1862,  41 ;  1863-4,  76 ;  1870,  822 ;  1852,  171 ; 
1870,  660 ;  1870,  816 ;  1859,  104  ;  1867-^,  204,  218  ; 
1870,410;  1863,624;  1865-4,469;  1857,75;  1860, 
347;  1870,  402,  702;  1850,  281. 

NoTK. — It  will  be  observed  that  in  the  olassiiieftiion  of 
the  purposes  for  which  corporations  may  be  organised,  one 
very  extenaivt  class  has  been  omitted.  We  aUnde  to  the 
seTenth  olass,  nnder  the  Act  of  April  14th,  1853,  p.  87, 
which  reads  thus  :  "  Or  for  the  purpose  of  engaging  in  anj 


CIVIL  CODE.  63 

Other  fpecM*  of  trade  or  oommeroei  foreign  or  domestio." 
Thie  waa  "amended/'  March  bth,  18M  (StaU.  18«3-4, 
149),  hy  inserting  the  word  "buBiness"  after  the  word 
"  trade."  We  are  of  the  opinion  that  this  waa  an  odoaHoe 
baekwardt ;  and  subsequent  legislation  on  the  same  subject 
— even  that  had  at  the  session  of  1870  (Stats.  187C,  823)— 
shows  that  a  similar  **  adranoe/'  to  a  greater  extent,  has 
been  made.  It  is  not  oor  purpose,  in  this  note,  to  discuss 
the  propriety  of  "specifying"  particularly  the  objects  for 
which  corporations  may  be  formed ;  but  if  the  Act  of  1863, 
as  amended  in  1863-4,  and  that  of  1870,  are  to  be  retained, 
all  others  should  be  stricken  from  the  Code,  for  they  com- 
prehend and  permit  every  species  of  corporation.  A  snflS- 
dent  reason  for  our  proposed  change  may  be  found  in  the 
decision  of  the  Supreme  Court  at  the  October  Term,  1870 — 
Vandall  vs.  South  San  Francisco  Dock  Company — in  which 
the  learned  Judge  (Crockett)  uses  this  very  significant  lan- 
guage :  "  Whatever  difficulties  surround  this  question  result 
fh>m  the  peculiar  nature  of  this  class  of  corporations,  organ- 
ixed  for  the  novel  purpose  of  speculating  in  real  estate ;  and 
though  it  may  be  a  very  questionable  policy  which  permits 
corporations  to  be  formed  for  such  a  purpose,  that  is  a  con- 
sideration to  be  addressed  to  the  Legislature  and  not  to  the 
.  Court."  For  this  reason  we  have  omitted  this  class  of  cor- 
porations, except  in  so  far  as  they  are  embraced  in  the 
classes  enumerated  in  this  section,  which  are  supposed  to 
be  sufficiently  broad  to  embrace  every  character  of  business 
requiring  a  combination  of  capital  for  the  suooessftil  prose- 
cution of  the  proposed  business. 

Sbc.  287.    Any  existing  corporation  formed  under  any  Howccrpo- 
law  of  this  State,  for  any  purpose  designated  in  any  sub-  Motinue^^ 
division  of  the  preceding  section,  may,  at  a  meeting  of  ence under 
its  members,  stockholders  or  shareholders,  called  for  that 
purpose,  continue  its  existence,  under  Tit.  1  of  this  Part, 
or  under  the  provisions  of  any  subsequent  Title  particu- 
larly applicable  thereto,  as  follows: 

1.  Public  notice  of  such  meeting  must  be  given  by  pub- 
lishing the  same,  together  with  its  object,  in  a  daily  news- 
paper for  two  weeks,  or  a  weekly  newspaper  for  four        , 
weeks,  successively,  published  in  the  county  where  the 
principal  place  of  business  of  the  corporation  is  located, 

or  in  lieu  of  the  publication  personal  notice  thereof  may 
be  given  to  each  member,  stockholder  or  shareholder 
thereof 

2.  Two-thirds  of  the  members,  stockholders  or  share- 
holders, representing  two  thirds  of  the  capital  stock  or 
shares,  must  vote  in  favor  of  such  continuance. 

3.  A  copy  of  the  proceedings  of  this  meeting,  giving 
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the  names  of  all  persons  present,  the  votes  taken,  the 
notice  calling  the  meeting,  and  the  proof  of  publication 
or  service  thereof,  all  duly  certified  by  the  President  and 
Secretary  of  the  corporation,  must  be  filed  in  the  offices 
of  the  Secretary  of  State  and  Clerk  of  the  county  where 
the  articles  of  incorporation  are  on  file  Thereafter  snch 
corporation  is  possessed  of  all  the  rights  and  powers  and 
subject  to  all  the  obligations,  restrictions  and  limitations 
provided  in  this  Part  applicable  thereto,  and  its  corpori^te 
existence  is  continued. 

[New  section.] 


Must  com- 
menceto 
perpetiutte, 
when. 


Seo.  288.  Unless  within  ninety  days  after  this  Code 
goes  into  cfi^ect  proceedings  are  commenced  to  continue 
its  existence  under  this  Code,  as  provided  in  the  pre- 
ceding section,  and  such  proceedings  are  completed  and 
perfected  within  forty  days  thereafter,  every  existing 
corporation  organized  under  any  law  of  this  State  is  sus- 
pended, and  its  charter  of  authority  is  withdrawn. 


[New  section.] 


NoTB. — The  object  of  the  two  preceding  sections  is  to 
place  all  corporations  on  an  eqnal  footing,  and  under  a  gen- 
eral system  of  uniformity.  The  method  of  oontinuation  is 
easy,  and  certainly  unobjectionable. 


Seo.  289.    The  iustiument  by  which  a  private  corpora- 


Name  of 

InstrvmeDt 

creating        tion  IB  formed  is  called  **  articles  of  incorporation. 

corporation.  '^ 

[New  seetion.) 


>i 


Articles  of 
incorpora- 
tion, what 
tooontalD. 


Seo.  290.  Articles  of  incorporation  must  be  prepared, 
setting  forth — 

1.  The  name  of  the  corporation. 

2.  The  purpose  for  which  it  is  formed. 

8.  The  place  or  places  where  its  business  is  to  be  trans* 
acted  or  where  its  principal  office  is  located. 

4.  The  term  for  which  it  is  to  exist,  not  exceeding  fifly 
years. 

6.  The  number  of  its  Directors  or  Trustees,  and  the 
names  and  residences  of  those  who  are  appointed  for  the 
first  year. 

6.  The  amount  of  its  capital  stock  and  the  number  of 
shares  into  which  it  is  divided. 

7.  The  amount  of  capital  stock  actually  subscribed  and 
by  whom. 
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N.  Y.  C.  C,  Tol.  3,  p.  121 ;  Harris  vs.  McGegor,  29  Cal., 
124  ;  Mok.  H.  M.  Co.  vs.  Woodbory,  14  Cal.,  424 ; 
S.  V.  Water  Co.  vs.  San  Franoisoo,  22  Cal ,  434 ; 
Stats.  1808,  539,  Socs.  2,  3. 

NoTB. — On  Qxaminationi  U  will  be  observed  that  the  main 
features  of  the  articles  of  incorporation  provided  for  under 
every  Corporation  Act  is  embodied  in  this  section.  Refer- 
ence is  here  made  to  the  same  Acts  as  in  the  note  to  Sec. 
286. 

Seo.  291.    The  articles  of  incorporation  of  any  railroad,  certain  oor- 
telegraph,  canal,  water,  wagon  road,  stage  line  or  express  Sute further 

-«-—      •      X  •  X     1  X    ^  f»ct8  in 

organ:zation  must  alRO  state —  articles. 

1.  The  kind  of  roud,  telegraph,  canal,  water  works, 
stage  line  or  express  intended  to  be  constructed. 

2.  The  place  from  and  to  which  it  is  intended  to  be  run, 
and  all  the  intermediate  branches. 

3.  The  estimated  length  of  the  road,  telegraph,  canal, 
water  works,  stage  line  or  express. 

4.  That  at  least  ten  per  cent,  of  the  capital  stock  sub- 
scribed has  been  paid  in  to  the  Treasurer  of  the  intended 
corporation. 

N.  Y.  C.  C,  vol.  2,  p.  121. 

Sec.  292.     Each  intended  corporation   named   in  the  Pre-requi- 
preceding  section,  before  filing  articles  of  incorporation,  artlcioa.  "^ 
mast  have  actually  subscribed  to  its  capital  stock,  for  each 
mile  of  the  contemplated  work,  the  following  amounts,  to 
wit: 

1.  One  thousand  dollars  per  mile  of  railroads.  Amounts 

jj     -^  to  be  sub- 

2.  One  hundred  dollars  per  mile  of  telegraph'  lines.  scribed  to  be 

3.  Three  hundred  dollars  per  mile  of  canals,  water 
works  or  wagon  roads. 

Stats.  1853, 114,  169;  1861,  607. 

NoTB. — It  is  intended  by  the  CommiMioD,  as  far  as  prac- 
ticable, to  make  this  pre-nqnisite  nniforin  on  all  corpora-  ^ 
tions  for  profit,  as  wiU  be  observed  from  this  and  the  fol- 
lowing section.    At  present,  some  have  the  provision,  others 
do  not. 

Ssc.  293.     Before  articles  of  incorporation  of  any  cor-  pr«.roqui- 

poration  for  profit,  except  those  mentioned  in  the  preced-  articles  of"^ 

ing  section  and  those  specially  excepted  in  this  Part,  are  fS^^at?"* 
filed,  there  must  be,  by  bona  fide  subscribers,  at  least  one- 

fifth  portion  of  the  whole  proposed  capital  stock  actually 

« 
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sabscribcd,  and  ten  per  cent,  thereof  paid  into  the  treas- 
ury of  the  corporation. 

Stats.  1850»  370,  Sees.  156, 157. 

NoTB. — Of  oourse  this  means  ten  per  cent  of  the  one- 
fifth. 

oathofoffl-        Sec.  294.     Before  the  Secretary  of  State  issues  to  any 

cer  to  sub-  ^  " 

acriptionof    Corporation  organized  for  profit,  a  certificate  of  the  filing 
payment  of    of  articlcs  of  incorporation,  there  must  be  filed  in  his 

10  per  cent.        ^^  /«r»i.oir^.i  «-»  r« 

ofnce  an  afladavit  of  the  President,  Secretary  or  Treasurer 
named  in  the  articles,  that  the  required  amount  of  the 
capital  stocic  thereof,  if  the  corporation  has  a  capital 
stock,  has  been  actually  subscribed  and  ten  per  cent, 
thereof  actually  paid  into  the  treasury  of  sucn  proposed 
corporation. 

Bannebroge  Mining  Company  ts.  Aliment,  26  Oal.,  288  ; 
Mokolumne  HiU  Mining  Company  ts.  Woodbury,  14 
Gal.,  424. 

• 

Note. — This  provision,  existing  in  many  of  our  laws,  is 
made  applicable  to  all  not  purely  religious  or  benerolent,  or 
to  promote  eduoation,  art  or  literature. 

vivecorpo-  Seo.  295.    The  articles  of  incorporation  must  be  sub- 

tobecitiiens  scHbcd  by  five  or  more  persons,  three  of  whom  must  be 

tosiguarti-*  citizens  of  this  State,  and  acknowledged  by  each  before 

knowiedee'  somc  officcr  authorized  to  take  and  certify  acknowledg- 

lesame.         meutS  Of  dccds. 

N.  Y.  C.  C,  vol.  2,  p.  121. 

KoTE. — This  provision  is  in  all  onr  corporation  laws.  See, 
also,  note  to  Sec.  286. 

Torobmit  Seo.  296.     Articles  of  insurance  corporations,  beforo 

articles  of  ^ 

insurance       they  are  filed,  must  be  submitted  to  the  Insurance  Com- 
toLorarance  missioner,  who  must  indorse  his  approval  thereon ;  hut 

Oommlasion-        *  i     .  i  « 

«r.  he  may,  as  a  condition  thereof,  require  the  name  of  the 

corporation  to  be  changed,  if  it  is,  in  his  judgment,  likely 
to  mislead  the  public. 

StaU.  1867-8,  339,  Seo.  11. 

Tofliearti-        Sec.  297.    XJpon  the  filing  of  the  articles  of  incorpora- 
connty  tlou  in  the  ofiice  of  the  Counts"  Clerk  of  the  county  in 

Clerk  and  ''  •' 

Secretary  of    which  the  busincss  of  the  company  is  conducted,  or  the 

State,  and  •  t.       ^ 

receive  principal  office  or  object  of  the  corporation  is  located ;  or 
if  its  business  or  works  extend  over  two  or  more  coun- 
ties, then  either  in  the  county  where  its  principal  ofiSce  in 
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Term  of 
existence. 


located,  or  in  the  county  first  named  in  alphabetical  order; 
and  a  copy  thereof  with  the  Secretary  of  State,  the  Sec- 
retary of  State  must  issue  to  the  corporation,  over  the 
seal  of  the  State,  a  certificate  that  such  articles,  contain- 
ing the  required  statement  of  facts,  have  been  filed  in  his 
office;  and  thereafter  the  persons  signing  the  same,  and 
their  associates  and  assigns,  are  a  body  politic  and  corpo- 
rate, by  the  name  stated  in  the  certificate,  and  for  the 
term  of  fifty  years,  unless  it  is  in  the  articles  of  incorpo- 
ration otherwise  stated,  or  in  this  Part  otherwise  specially 
provided. 
[New  section.] 

Sko.  298.    A  copy  of  any  articles  of  incorporation,  filed  certified 
in  pursuance  of  this  chapter,  and  certified  by  the  County  tufcatetobe 
Clerk  of  the  county  in  which  it  is  filed,  or  his  deputy,  or   fj^^enoeof 
by  the  Secretary  of  State,  must  be  received  in  all  the 
Courts  and  other  places  as  prima  facie  evidence  of  the 
facts  therein  stated. 

Stats.  1862»  109,  Seo.  3;  1853,  83,  Seo.  3  ;  1850,  370,  Seo. 
158  ;  1861,  566,  Seo.  17. 


its  c  jDtents. 


ARTICLE  II. 


BT-LAW8,  DIRBCT0R8,  BLBCTIONS  AND  ITBBTINOS. 

Sbctioh  302,  Adoption  of  by-Jaws — when,  how,  and  by  whom. 

303.  At  first  meeting  of  corporation  by-laws  to  be  adopted  and 

Directors  elected. 

304.  By-laws  to  be  recorded  and  how  amended. 

305.  By-laws  may  be  made  for  certain  purposes. 

306.  How  many  and  who  to  be  Directors.    Vacancies  in  office  of 

Directors  and  how  fiUed. 

307.  Election  of  Directors — ^how,  when,  and  by  whom, 

308.  Organ  iiation  of  Board. 

309.  Officers  may  be  remored,  how. 

310.  Justice  of  the  Peace  may  order  meeting. 

311.  Majority  of  stock  must  be  repreeented  and  a  majority  YOte 

together,  otherwise  it  is  ftraudulent. 

312.  All  stock  may  be  represented  in  Totes. 

313.  Election  may  be  postponed. 

314.  Complaints  and  quo  warrantos,  and  proceedings  thereon  re- 

garding elections. 

315.  Diyidends  to  be  from  surplus  profits. 

316.  False  certificate,  report  or  notice,  to  make  officers  liable. 

317.  Meeting  by  consent  to  be  valid. 

818.  Proceedings  at  meetiug  to  be  binding. 
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Adoption  of 
bT-law4 — 
wiien,  how, 
aLdbywbom 


Sec.  802.  All  corporations  formed  under  this  Title 
must  provide  a  code  of  by-laws  for  their  government,  not 
inconsistent  %yith  the  Constitution  and  laws  of  this  State, 
to  be  adopted  at  a  meeting  of  the  stockholders  or  mem- 
bers, within  one  month  after  the  filing  of  the  articles  of 
incorporation.  Notice  of  such  meeting,  by  order  of  the 
acting  President,  specifying  its  object,  must  be  published 
two» weeks  in  some  newHpaper  published  in  the  county 
where  the  meeting  is  to  be  held,  if  any  is  published 
therein ;  if  none,  then  in  the  paper  having  the  largest 
circulation  therein.  In  the  adoption  of  the  by-laws,  each 
stockholder  has  as  many  votes  as  he  holds  shares  of  stock ; 
if  there  is  no  capital  stock,  each  member  has  one  vote. 
A  majority  of  all  the  subscribed  capital  stock,  or  of  the 
members,  if  there  is  no  capital  stock,  is  necessary  to  adopt 
the  by-laws,  or  any  one  of  them. 

Stats.  1850,  848,  S«o.  7 ;   1862,  540,  Sec.  3;   1361,85, 
8oo.  4. 


At  first 
niootlnfc  of 
oorporatioD 
by-law*  to 
be  adopted 
and  Direo- 
torn  elected. 


Sec.  303.  At  the  first  meeting  called,  as  soon  as  the 
by-laws  are  adopted,  unless  it  is  pro^idpd  that  the  officers 
named  in  the  articles  of  incorporation  shall  continue  until 
a  certain  other  date.  Directors  must  be  elected,  a  major- 
ity of  the  subscribed  capital  stock,  or  of  the  members, 
being  necessary  to  a  choice. 

[New  section.] 


By-IawH  to 
be  recorded 
and  bow 
amended. 


Sec.  804.  All  by-laws  adopted  must  be  certified  by  the 
ofiicers  of  the  corporation,  and  filed  and  recorded  in  the 
Recorder's  office  of  the  county  where  the  prirscipal  office 
of  the  corporation  is  located.  The  by-laws  thus  adopted 
must  not  be  altered  or  amended  except  at  a  special  meet- 
ing of  the  stockholders  or  members,  to  be  called  b}^  the 
Dircccors  for  that  purpose,  specifying  in  the  order  the 
proposed  amendments,  and  a  two  third  vote  of  all  the 
subscribed  capital  stock,  or  of  the  members,  is  necessary 
to  adopt  the  same. 

[New  seotioD.] 


Byuwiimay       Sec.   3(6.     All   Corporations   may,   by   their   by-laws, 
ccrSJ^^^r-   where  no  other  provision  is  specially  made,  determine — 
powe.  j^  fpi^^  time,  place  and  manner  of  calling. and  condu.ct- 

ing  their  meetings. 
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2.  The  number  of  stockholders  or  members,  or  quantity 
of  stock,  that  shall  constitute  a  quorum. 

3.  The  number  of  shares  that  shall  entitle  the  stock- 
holders respectively  to  one  or  more  votes. 

4.  The  mode  of  voting  by  proxy. 

5.  The  mode  of  selltn<^  shares  for  the  non-payment  of 
aasessmonts  or  instalments. 

6.  The  compensation  and  duties  of  officers. 

7.  The  tenure  of  office  of  subordinate  officers;  and, 

8.  They  may  prcRoribe  suitable  penalties  for  violations 
of  their  by-laws,  not  exceeding,  in  any  case,  one  hundred 
dollars  for  any  one  offence. 

Stats.  1850,  347,  Sec.  7. 


Sic.  308.     The  corporate  powers,  business  and  P^^^P- .^^^Vhoto 
erty  of  all  corporations  formed  under  this  Title  must  be   beDirectora. 
exercised,  conducted  and  controlled  by  a  Board  of  not 
less  than  five  nor  more  than   eleven   Directors,   to   be 
elected  fthm  among  the  holders  of  stock  in,  or  where 
there  is  no  capital  stock,  then  from  the  members  of,  such 
corporation,  a  majority  of  whom  must  be  citizens  of  this 
State.    Directors  of  corporations  for  profit  must  be  hold- 
ers of  stock  therein  in  an  amount  to  be  fixed  by  the  by- 
laws of  the  corporation.    Directors  of  all  other  corpora- 
tions must  be  members  thereof.     Unless  a  quorum  is 
present  and  acting,  no  business  performed  or  act  done  is 
valid  as  against  the  corporation.    Whenever  a  vacancy  vacaneiM 
occurs  in  the  office  of  Director,  unless  the  by-laws  of* the  Directors 
corporation   otherwise   provide,  such   vacancy   must  be  Siied,**^ 
filled  by  an  appointee  of  the  Board. 

stats.  1853, 169,  Sees.  5,  7,  8  ;  1865-6,  743  ;  1865-6, 752  ; 
1850,  347,  Sees.  159,  345,  347;  1850,  178,  Seo.  6; 
1862, 199,  Sec.  6  ,*  1863,  624,  Seo.  1.   , 

Sec  307.    All  corporations  must  provide  in  their  by-  Election  of 
laws  for  the  election  of  Directors  annually,  and  for  notice  how!^when. 
of  the  election  to  bo  given  to  the  stockholders  or  mem-  *°    y**  <>«» 
bers  thereof  by  publication,  personal  notice  or  otherwise. 
Corporations  for  profit  must  also  publish  notice  of  such 
election  in   some  newspaper  published    in   the  county 
where  the  principal  office  of  the  corporation  is  located  3 
if  none,  then  in  that  paper  liaving  the  largest  circulation 
therein.    A  majority  of  the  subscribed  capital  stock,  or 
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of  the  members,  is  necessary  to  a  choice.  All  elections 
must  be  by  ballot. 

^.      Stats.  1853,  159  J  1861,  607;  1850,  347,  281,-  1870.  677, 
Sec.  1. 

Organization      Skc.  308.     Immediately  after  their  clection,  tbo  Direc- 

of  Board.  "^ 

tors  must  organize  by  the  election  of  a  President,  Secre- 
tary and  Treasurer,  from  among  their  number,  a  majority 
of  whom  must  be  citizens  of  this  State;  they  must  give 
the  bonds,  and  perform  the  duties  enjoined  on  them  by 
law,  the  articles  of  incorporation  and  the  by-laws  of  the 
corporation,  ^o  order  of  the  Directors  is  valid  unless 
made  by  a  majority  and  entered  on  the  minutes  of  the 
Board,  with  the  date  thereof,  and  giving  the  names  of 
the  Directors  present,  and  signed  by  the  President  and 
•  Secretary.     All  contracts  or  other  valid  orders  or  writ- 

ings, made  by  the  Directors  or  its  officers,  when  directed 
by  the  by-laws  or  ordered  by  the  Directors,  must  be  over 
the  corporate  seal. 

6tat8.  1850,  347,  Sec.  150;  1850,  373,  Sic.  175;  1850, 
375,  Sec  180  ;  1853,  160,  Sec.  4  ;  1861,  609,  Seo.  4  ; 
1805-6,  743,  Sec.  4 ;  1865-6,  754,  Sec.  6. 

bfromo?'^       Seo.  809.     At  all  general  meetings  of  the  stockholders 
^?^-  or  members,  two-thirds  in  value  of  the  subscribed  stock 

or  two-thirds  of  the  members  thereof  being  present  in 
person  or  by  proxy  and  voting  therefor,  any  President, 
Director,  or  other  officer  of  such  corporation  may  be  re- 
moved and  others  elected  in  their  stead ;  previous  notice 
of  such  intended  removal  must  first  be  given  «s  herein 
required  for  elections. 

stats.  1861,  610,  Sec.  7. 

th? Peace  '^*^*  ^^^*     Whenever,  from  any  cause,  there  is  no  per- 

"jy^jjjder  son  authoHzed  to  call  or  to  preside  at  a  meeting  of  a  cor- 
poration, any  Justice  of  the  Peace  of  the  county  where 
such  corporation  is  established,  may,  on  written  applica- 
tion of  three  or  more  of  the  stockholders  or  of  the  mem- 
bers thereof,  issue  a  warrant  to  one  of  the  stockholders 
or  members,  directing  him  to  call  a  meeting  of  the  corpo- 
ration, by  giving  the  notice  required,  and  the  Justice  may 
in  the  same  warrant  direct  such  person  to  preside  at  such 
meeting  until  a  clerk  is  chosen  and  qualified,  if  there  is  no 
other  officer  present  legally  authorized  to  preside  thereat. 

StaU.  1850,  347. 
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Sec.  311.    At  all  elections  or  votes  had  for  any  purpose  Majority  of 

-       Btock  must 

there  mast  be  a  majority  of  the  sabscribed  capital  stock,  beropresent- 
or  of  the  members,  represented  either  in  pertfwi  or  by  m^ority 
proxy  in  writing.     Every  person  acting  therein  m  per-  or  othen*-we 
son,  or  by  proxy  or  representative,  must  be  a  member  icnt 
thereof  or  a  bona  fide  stockholder,  having  stock  in  his 
own  name  on  the  stock  books  of  the  corporation  at  least 
ten  days  prior  to  the  election.    Any  vote  or  election  had, 
other  than  in  accordance  with  the  provisions  of  this  arti 
cle,  is  prima  facie  fraudulent  and  void  against  absent 
stockholders  or  members,  and  may  be  set  aside  by  peti- 
tion to  the  District  Court  of  the  county  where  the  same 
was  held.     Any  regular  or  called  meeting  of  the  stock- 
holders or  members  may  adjourn  from  day  to  day  or 
from   time    to    time,   if   for    any   reason    there    is    not 
present  a  majority    of   the   subscribed   stock  or  mem- 
bers, or  no  election  or  majority  vote  had,  such  adjourn^ 
ment  and  the  reasons  thereof  being  recorded  in  the  jour- 
nal of  proceedings  of  the  Board  of  Directors.    ' 

State.  1861»  607.  Sees.  5,  6;  1853,  169,  See.  8. 

Sec.  812.  The  shares  of  stock  of  an  estate  of  a  minor,  au  stock 
insane  or  deceased  person  may  be  represented  at  all  elec-  raentedm 
tions  and  meetings  of  the  corporation,  by  the  legal  repre- 
sentative of  the  person  holding  the  same,  and  any  stock- 
holder who  has  hypothecated  his  stock,  except  by  transfer 
on  the  books  of  the  corporation,  may  nevertheless  repre- 
sent such  stock  at  all  elections  and  meetings.  * 

stats.  1861,  610,  Seo.  8;  1861,  567,  Sees.  12,  13;  1853,      . 
169,  Sec.  8;  1863,  89,  Sees.  II,  12;  1862,  199,  Sec. 
23. 

Sec.  318.     If,  from  any  cadse,  an  election  does  not  take  Election 
place  on  the  day  appointed  in  the  by-laws  or  articles  of  ^tpoued. 
incorporation,  it  may  be  held  on  any  day  thereafter,  as  is 
provided  for  in  such  by-laws  or  articles  of  incorporation, 
or  to  which  such  election  may  be  adjourned  or  ordered 
by  the  Directors. 

Stats.  1850,  347,  8eo.  168 ;  1853,  88,  Seo.  6 ;  1862,  199, 
Seo.  7;  1861,  610,  Seo.  8;  1863,  624,  Seo.  10. 

GomplalntH 

Sec  314.     Upon  the  application  of  any  person  or  body  tJLVra^^?, 
corporate,  aggrieved  by  any  election  held  by  an}'^  corpo-  Sgs^tSBreou 
rale  body,  or  any  proceedings  thereof,  the  District  Judge  S^tS? 
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to  be  from 
•nipluii 
profits. 


False  certifi- 
cate, report 
or  notice,  to 
make  oflloen 
liable. 


of  the  district  in  which  sach  election  is  held  mast  pro- 
ceed forthwith  sammarily  to  hear  the  affidavits,  proofb 
and. allegations  of  the  parties,  or  otherwise  inqaire  into 
the  matters  of  complaint,  and  thereupon  confirm  the 
election,  order  a  new  one,  or  direct  such  other  relief  in 
the  premises  as  accords  with  right  and  justice,  and  may 
direct  the  District  Attorney  to  file  information  in  the 
nature  of  quo  warranto  in  the  premises.  Before  any  pro- 
ceedings are  had  under  this  section,  ^ve  days  notice 
thereof  must  be  given  to  the  adverse  party  or  those  to 
be  affected  thereby. 

BUtfl.  1850,  847»  Seo.  15. 

Seo.  815.  The  Directors  of  corporations  must  not 
make  dividends,  except  from  the  surplus  profits  arising 
from  the  business  thereof;  nor  must  they  divide,  with- 
draw or  pay  to  the  stockholders,  or  any  of  them,  any 
part  of  the  capital  stock ;  nor  must  they  create  debts  be- 
yond their  subscribed  capital  stock,  or  reduce  or  increase 
the  capital  stock,  except  as  hereinafter  specially  provided. 
For  a  violation  of  the  provisions  of  this  section,  the 
Directors  under  whose  administration  the  same  may  have 
happened  (except  those  who  may  have  caused  their  dis- 
sent therefrom  to  be  entered  at  large  on  the  minutes  of 
the  Directors  at  the  time,  or  were  not  present  when  the 
same  did  happen),  are,  in  their  individual  and  private 
capacity,  jointly  and  severally  liable  to  the  corporation, 
and  to  the  creditors  thereof,  in  the  event  of  its  dissolu- 
tion, to  the  full  amount  of  the  capital  stock  so  divided, 
withdrawn,  paid  out  or  reduced,  or  debt  contracted ;  and 
no  statute  of  limitations  is  a  bar  to  any  suit  against  such 
Directors  for  any  sums  for  which  they  are  made  liable  by 
this  section.  There  may,  however,  be  a  division  and  dis- 
tribution of  the  capital  stock  of  any  corporation  which 
remains  afler  the  payment  of  all  its  debts,  upon  its  disso- 
lution or  the  expiration  of  its  ternv  of  existence, 

SUtfl.  1850»  348;  1861,  607,  See.  60;  1865-6,  747,  Sec. 
12;  1865-6,  757,  Sec.  13;  1861,  626,  Sec.  56;  1853, 
89,  Sees.  13, 14. 

«  Seo.  316.  Any  officer  of  a  corporation  who  makes  or 
gives  a  certificate,  official  report,  public  notice,  or  entry 
in  any  of  the  records  or  books  of  the  corporation,  con- 
cerning their  corporation  or  its  business,  which  is  false  in 
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any  material  representation,  and  who  know  or  had  full 
opportunity  to  know  the  eame  to  be  false,  is  liable  for  all 
the  debts  of  the  corporation  contracted  while  be  was  a 
stockholder  or  officer  thereof,  and  if  more  than  one  vio- 
lates the  provisions  of  this  section  in  concert,  they  are 
jointly  and  severally  liable. 

State.  1861,  626;  Sec.  55;  1865-6,  747,  Seo.  16;  1853,  90, 
Seo.  19. 

Seo.  317.     When  all  the  stockholders  or  members  of  a  Meeting  by 
corporation  are  present  at  any  meeting,  however  called  TsUd. 
or  notified,  and  sign  a  written-  consent  thereto  on  the 
record  of  sach  meeting,  the  doings  of  such  meeting  are  as 
vulid  as  if  had  at  a  meeting  legally  called  and  noticed. 

Stats.  1850,  U7,  Seo.  10. 

Sec  318.    The  stockholders  or  members  of  such  cor-  ProceedingB 
poration,  when  so  assembled,  may  elect  officers  to  fill  all  tobebiiui&g 
vacancies  then  existing,  and  may  act   upon  such  other 
business  as  might  lawfully  be  transacted  at  regular  meet- 
ings of  the  corporation. 

SUta.  1850,  347,  Seo.  11. 


CHAPTER  II. 

CORPORATE   STOCK. 
Article  I.  Stock  a.vd  Stockholders. 

II.   ASSBSSMBHT  OF  StOCK. 


ARTICLE  I. 


stock  and  stockholders. 


Section  321.  All  oorporations  may  eall  io  subscriptions  and  enforce  collec- 
tions. 

322.  Liabilities  of  stookboldcrs.     They  may  be  released,  when. 

323.  Certificates,  how  and  when  issued. 

324.  Transfer  of  shares. 

325.  Transfer  of  shares  held  by  married  women,  etc.    Dividends 

payable  to  married  women. 

326.  Non-resident  stockholders.    Bonds. 

327.  Debts  not  to  exceed  capital  stock. 

10 
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AUoorpom-       Seo.  321.    Everj  Corporation  for  profit,  unless  it  is  in  I 

coiHarab.  this  Part  otherwise  speoiaily  provided,  may,  by  order  of 

and  eo^ve  its  Directors,  demand  and  call  in  from  the  stockholders, 

couectiona.  ^^  ^^^^  timcs  and  in  such  amounts  or  instalments  as  the 

Directors  may  req.uire,  the  sums  by  them  subscribed,  and 
may  enforce  the  payment  thereof  either  by  suit  or  as  pro- 
vided hereinafter  for  levying  and  collecting  assessments 
upon  stock. 

6Ut8.  18M-4,  492,  Seo.  1 ;  1853»  88,  Seo.  10;  1853,  169, 
Seo.  14;  I860,  372,  Seo.  176 ;  1850,  376,  Boo.  190; 
1860,  376,  Seo.  194. 

Itockhoidera  ^^^'  ^^^'  ^^^^  Stockholder  or  member  of  any  eorpo- 
ration  is  severally,  individually  and  personally  liable  for 
such  proportion  of  all  its  debts  and  liabilities  as  the 
amount  of  stock  or  shares  owned  by  him  in  such  corpora- 
tion bears  to  the  whole  of  the  subscribed  capital  stock  or 
shares  of  the  corporation,  for  the  recovery  of  which  joint 
or  several  actions  may  be  instituted  and  prosecuted ;  and 
in  any  such  action  against  any  of  the  stockholders  or 
members  of  a  corporation,  the  Court  must  ascertain  and 
determine  the  proportion  of  the  debt  which  is  the  subject 
of  the  suit  for  which  each  of  the  stockholders  or  mem- 
bers who  are  defendants  in  the  action  are  severally  liable, 
and  judgment  must  be  given  severally  in  conformity 
They  maybe  therewith.  If  any  stockholder  or  member  of  a  corporation 
whon.  '  pays  his  proportion  of  any  debt  due  by  such  corporation, 
he  is  released  and  discliarged  from  any  further  individual 
or  personal  liability  for  such  debt.  Stock  held  as  collate- 
ral security,  or  by  a  Trustee,  or  in  any  other  representa- 
tive capacity,  does  not  make  the  holder  thereof  a  stock- 
holder, but  the  pledgor,  or  person  or  estate  represented, 
is  the  stockholder. 

StaU.  1863,  766 ;  1865-6.  753,  Seo.  17:  1853,  87,  Sees. 
16, 17  ;  Const.,  Art.  IV,  Seo.  36. 

Certifloatea,  Sec.  823.  All  Corporations  for  profit  must  issue  certifi- 
whenisraed.  catcs  for  stock  fully  paid  up,  signed  by  the  President  and 
Secretary,  and  may  provide,  in  their  by-laws,  for  issuing 
partially  paid  certificates  prior  to  the  full  payment,  under 
such  restrictions  and  for  such  purposes  as  their  b^-laws 
may  provide. 

SUts.  1861,  614,  Seo.  14. 
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Seo.  324.  WheDOver  the  capital  stock  of  any  corpora-  Tmuiferof 
lion  is  divided  into  shares,  and  certificates  therefor  arc 
issued,  such  shares  of  stock  are  personal  property  and 
may  be  transferred  by  indorsement  by  the  signature  of 
tto  proprietor,  or  his  attorney  or  legal  representative, 
and  delivery  of  the  certificate  thereof;  but  such  transfer 
is  not  valid,  except  between  the  parties  thereto,  until  the 
same  is  so  entered  upon  the  books  of  the  corporation  as 
to  show  the  names  of  the  parties  by  and  to  whom  trans- 
ferred, the  number  or  designation  of  the  shares  and  the 
date  of  the  transfer. 

Stats.  1862,  111 ;  1861,  607,  Seo.  12  ,-  1853, 169,  Seo.  13; 
1853,  85,  See.  9  ,•  1862,  199,  Seo.  21. 


Sec.  825.  Shares  of  stock  in  corporations  held  or 
owned  by  a  married  woman  may  be  transferred  by  her, 
her  agent  or  attorney,  without  the  signature  of  her  hus- 
band, in  the  same  manner  as  if  such  married  woman  were 
a  feme  sole.  AH  dividends  payable  upon  any  shares  of 
stock  of  a  corporation  held  by  a  married  woman  may  be 
paid  to  such  married  woman,  her  agent  or  attorney,  in 
the  same  manner  as  if  she  were  unmarried,  and  it  is  not 
necessary  for  her  husband  to  join  in  a  receipt  therefor  ; 
and  any  proxy  or  power  given  by  a  married  woman, 
touching  any  shares  of  stock  of  any  corporation  owned 
by  her,  is  valid  and  binding  without  the  signature  of  her 
husband,  the  same  as  if  she  were  unmarried. 

.  Stats.  1861,  607,  See.  12. 
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Seo.  326.    In  all  transfers  of  shares  of  stock  in  corpo-  Noo-rosident 
rations,  on  behalf  of  owners  residing  out  of  the  State,  the   ■****"'®***®" 
President,  Secretary  or  Directors  of  such  corporation, 
before  entering  such  transfer  on  the  books  of  the  corpora- 
tion or  issuing  the  certificate  therefor  to  the  transferee, 
must  require  from  such  attorney,  or  from  the  person  claim- 
ing under  such  transfer,  a  bond  of  indemnity,  with  two  Bonds, 
sureties,  satisfactory  to  the  officers  of  the  corporation,  or 
if  not  so  satisfactory,  then  approved  by  the  District  Judge 
of  the  district  in  which  the  principal  office  of  the  corpo- 
ration is  situated,  conditioned  to  protect  such  corporation 
against  any  liability  to  the  legal  representatives  of  the 
owner  of  such  stock,  in  case  of  his  or  her  death  before 
such  transfer;   and  in  case  of  refusal  to  furnish  such 
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boDds  upon   request,   such   transfer  is  utterly  void  as  : 

against  the  corporation. 

SUto.  1882,  110,  Seo.  12. 

^^d^^-  Sbo.  327.  The  total  amount  of  debts  of  any  corpora- 
t«i  stock.  tion  must  not  at  any  time  exceed  the  amount  of  the  cap- 
ital stock  actually  paid  in  ;  and  in  case  of  any  excess,  the 
Directors  under  whose  administration  the  same  may  hare 
happened,  except  those  who  may  have  caused  their  dis- 
sent therefrom  to  be  entered  at  large  on  the  midutes  of 
the  Directors  at  the  time,  and  except  those  who  were  not 
present  when  the  same  did  happen,  are,  in  their  individ- 
ual and  private  capacities,  jointly  and  severally  liable  for 
such  excess,  to  the  corporation,  and  in  the  event  of  its 
^dissolution,  to  any  of  the  creditors  thereof,  to  the  full 
amount  of  such  excess,  with  legal  interest  from  the  time 
such  liability  accrued ;  and  no  statute  of  limitation  is  a 
bar  to  any  suit  against  such  Directors  for  any  sums  of 
money  for  which  they  are  made  liable  by  this  section.   • 

Stats.  1850,  347,  Seo.  14;  1861,  807,  Sec.  56. 


ARTICLE  II. 

ASSBBBICBNTS  OF  STOCK. 

Section  331.  Directors  may  levy  aBseBsments. 
^32.  Limitation.    How  leried. 

333.  M^oritj  of  Board  may  order  assessments. 

334.  What  order  shall  contain. 

335.  Notice  of  assessment    Form. 

336.  Pablioation  and  serrioe. 

337.  Delinqaent  notice.    Form, 

« 

838.  Contents  of  notice. 

339.  How  pablished. 

840.  Jarisdiction  acqaired,  how. 

341.  Sale  to  be  by  public  aaotion. 

342.  Highest  bidder  to  be  the  parehaser. 

343.  In  default  of  bidders,  corporation  may  purchase. 

344.  Disposition  of  stock  purchased  by  corporation. 
346.  Extension  of  time  of  delinquent  sale. 

346.  Assessments  shall  not  bo  invalidated. 

347.  Action  for  recovery  of  stock,  and  limitation  thereof. 

348.  Affidavits  of  publication.    Affidavits  of  sale.    To  be  filed. 

Direciom  Seo.  331.    The  Directors  of  any  corporation  formed 

anewmenti.  undcr  the  laws  of  this  State,  for  the  purpose  o/  paj'ing 

expenses,  conducting  business  or  paying  debts,  may  levy 
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and  collect  assessinents  vpon  the  capital  stock  thereof,  in 
the  maDoer  and  form  and  to  the  extent  provided  herein. 

SUta.  1865-6,  458  ;  1861,  41,  8eo.  1 ;  1863-4,  402,  Seo.  1. 

Sec.  332.    No  one  assessment  must  exceed  five  per  cent.  Limitation, 
of  the  amount  of  the  capital  stock  named  in  \he  articles 
of  incorporation,  except  as  in  this  Part  specially  provided, 
and  none  must  be  levied  while  any  portion  of  any  previ-  Howieriod. 
oua  assessment  remains  unpaid  or  uncollected,  except  in 
cases  where  all  the  powers  of  the  corporation  have  been  • 

exorcised,  in  accordance  with  the  terms  of  this  article,  for 
the  purpose  of  collecting  such  previous  assessment,  and  * 
except,  also,  the  collection  of  a  previous  assessment 
against  one  or  more  stockholders  is  restrained  by  injunc- 
tion or  other  process ;  in  which  case  a  further  assessment 
may  be  levied  and  collected,  according  to  this  article. 

Stata.  1865-6,  458,  Seo.  2. 

Sec.  333.    No  assessment  must  be  levied,  except  by  Majority  of 
order  of  a  majority  of  the  Board  of  Directors,  entered  order m«>. 
upon  the  records  of  the  corporation.  "*** 

stata.  1865-6,  458,  Seo.  3. 

Sec  334.  Every  order  levying  an  assessment  mupt  what  order 
specify  the  amount  thereof,  when,  to  whom  and  where 
payable;  fix  a  day,  subsequent  to  the  full  term  of  publi- 
cation of  the  assessndent  notice,  on  wbich  the  unpaid 
assessments  shall  be  delinquent,  not  less  than  thirty  nor 
more  than  sixty  days  from  the  time  of  making  the  order 
levying  the  assessment;  and  a  day  for  the  sale  of  delin- 
qoent  st^ck,  not  less  than  fifteen  nor  more  than  sixty 
days  from  the  day  the  stock  is  declared  delinquent. 

state.  1865-6,  459,  Seo.  4. 

Sec.  335.     Upon  the  making  of  the  order,  the  Secre-  NoUceof 

tary  shall  cause  to  be  published  a  notice  thereof,  in  the  *"~"*°** 

following  form : 

[Name  of  corporation  in  full.  Location  of  works].  Form. 
Notice  is  hereby  given,  that  at  a  meetint;  of  the  Direc- 
tors, bold  on  the  [date],  an  assessment  of  [umount]  per 
share  was  levied  upon  the  capital  stock  of  the  corpora- 
tion, payable  [when,  to  whom  and  where].  Any  stock 
upon  which  this  assessment  shall  remain  unpaid  on  the 
[day  fixed]  will  be  delinquent  and  advertised  for  sale  at 
abiic  auction,  and,  unless  payment  is  made  before,  will 
e  sold  on  the  [day  appointed]  to  pay  the  delinquent 
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Poblieatton 
and  serrlce. 


Dolinquent 
noilce. 


Form. 


assessment,  together  with  costs  *of  advertising  and  ez- 
popses  oif  sale. 

[Signature  of  Secretary,  with  location  of  bffice.] 

stats.  1868,  540,  See.  S. 

Sso.  836.  The  notice  mast  be  published  once  each 
week  for  four  successive  weeks,  in  some  daily  or  weekly 
paper  published  at  the  place  designated  in  the  articles  of 
incorporation  as  the  principal  place  of  business,  and  also 
in  some  paper  published  in  the  county  in  which  the  works 
of  the  corporation  are  situated,  if  a  paper  is  published 
therein;  if  the  works  of  the  corporation  are  not  situated 
within  some  State  or  Territory  of  the  United  States,  then 
publication  in  a  paper  of  the  county  is  not  necessary;  if 
there  is  no  newspaper  published  at  the  place  designated 
as  the  principal  place  of  business  of  the  corporation,  then 
the  publication  must  be  made  in  the  newspaper  published 
nearest  thereto.  The  notice  specified  in  the. preceding 
section  n.ay  be  served  by  delivering  a  copy  thereof,  certi- 
fied by  the  Secretary,  to  each  stockholder  personally ;  and 
in  case  of  such  service  upon  all  the  stockholders  of  the 
corporation,  no  notice  by  publication  is  necessary,  but 
such  personal  notice  is  suflScient. 

SUts.  1865-6,  459,  See.  6. 

Sec.  337.  If  any  portion  of  the  assessment  mentioned 
in  the  notice  remains  unpaid  on  the  day  specified  therein 
for  declaring  the  stock  delinquent,  the  Secretary  tnnst, 
unless  otherwise  ordered  by  the  Board  of  Directors, 
cause  to  be  published  in  the  same  papers  in  which  the 
notice  hereinbefore  provided  for  shall  have  been  pub- 
lished, a  notice  substantially  in  the  following  form : 

[Name  in  full.  Location  of  vrorks].  Notice. — Tnere 
is  delinquent  upon  the  following  described  stock,  on 
account  of  assessment  levied  on  the  [date],  [and  assess- 
ments levied  previous  thereto,  if  any],  the  several  amounts 
set  opposite  tho  names  of  the  respective  shareholders,  as 
follows :  [Names,  number  of  certificate,  number  of  shares, 
amount].  And  in  accordance  with  law  [and  an  order  of 
the  Board  of  Directors,  made  on  the  (date),  if  any  such 
order  shall  have  been  made],  so  many  shares  of  each 
parcel  of  such  stock  as  may  be  necessary  will  be  sold,  at 
the  [particular  place],  on  the  [date],  at  [the  hour]  of  such 
day,  to  pay  delinquent  assessments  thereon,  together 
with  C08t%  of  advertising  and  expenses  of  the  sale. 

[Name  of  Secretary,  with  location  of  office.] 

SUts.  1863-4,  492,  Sec.  2 ;  1865-6,  460,  See.  7. 


CIVIL  CODE.  79 

Seo.  338.  The  last  Darned  notice  mist  specify  evei'y  oontentu 
certificate  of  stock,  the  Dumber  of  shares  it  represents, 
&od  the  amoQDt  due  thereon,  separately,  except  where 
certificates  may  not  have  been  issued  to  parties  entitled 
thereto,  in  which  case  the  number  of  shares  and  amount 
doe  thereon,  together  with  the  fact  that  the  certificates 
for  each  shares  have  not  been  issued,  must  be  stated. 

Stats.  1865-6,  460,  Sec  8. 

Sso.  339.  The  notice,  when  published  in  a  daily  paper,  How 
must  be  published  for  ten  days,  excluding  Sundaj's  and  ^° 
holidays,  previous  to  the  day  of  sale.  When  published 
ID  a  weekly  paper,  it  must  be  published  in  each  issue  for 
two  weeks  previous  to  the  day  of  sale.  The  first  publi- 
cation of  all  delinquents  sales  must  be  at  least  fifteen  days 
prior  to  the  day  of  sale. 

Stats.  1865-6,  460,  Seo.  9. 

Sic.  840.  By  the  publication  of  the  notice,  the  cor-  Joriadicuon 
poration  acquires  jurisdiction  to  sell  and  convey  a  perfect  bow. 
title  to  all  of  the  stock  described  in  the  notice  of  sale 
upon  which  any  portion  of  the  assessment  or  costs  of 
advertising  remains  unpaid  at  the  hour  appointed  for  the 
sale,  bat  must  sell  no  more  of  such  stock  than  is  necessary 
to  pay  the  assessments  due  and  costs  of  sale. 

SUts.  1865-lt,  460,  Seo.  10. 

Sco.  841.  On  the  day,  at  the  place  and  at  the  time  saiotobeby 
appointed  in  the  notice  of  sale,  the  Secretary  must,  unless  t^^  *"^* 
otherwise  ordered  by  the  Directors,  sell  or  cause  to  be 
sold  at  public  auction,  to  the  highest  bidder  for  cash,  so 
many  shares  of  each  parcel  of  the  described  stock  as  may 
b»  necessary  to  pay  the  assessment  and  charges  thereon, 
according  to  the  terms  of  sale;  if  payment  is  made  before 
the  time  fixed  for  sale,  the  party  paying  is  only  required 
to  pay  the  actual  cost  of  advertising,  in  addition  to  the 
assessment 

Stats.  1865-6,  460,  Sec.  11. 

Sec.  842.    The  person  offering  at  such  sale  to  pay  the  Highwtbia- 
assessment  and  costs  for  the  smallest  number  ftf  shares  or  parchoner. 
fraction  of  a  share  is  the  highest  bidder,  and  the  stock 
purchased    must    be   transferred   to  him   on   the  stock , 
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books  of  tbo  corporation,  on  payment  of  the  asseasment 
and  costa. 

stats.  1865-6,  460,  S«o.  12. 

Seo.  843.  If,  at  the  sale  of  stock,  no  bidder  offers  the 
amount  of  the  assessments,  and  costs  and  charges  dae, 
the  same  may  be  bid  in  and  purchased  by  the  corpora- 
tion, through  the  Secretary,  President  or  any  Director 
thereof,  at  the  amount  of  the  assessments,  costs  and 
charges  due;  and  the  amount  of  the  assessments,  costs 
and  charges  must  be  credited  as  paid  in  full  on  the  books 
of  the  corporation,  and  entry  of  the  transfer  of  the  stock 
to  the  corporation  must  be  made  on  the  books  thereof. 
While  the  stock  remains  the  property  of  the  corporation 
it  is  not  assessable,  nor  must  any  dividends  be  declared 
thereon ;  but  all  assessments  and  dividends  must  be  ap- 
portioned upon  and  against  the  stockholders  of  the  cor- 
poration. 

SUts.  1865-6,  460,  See.  13. 

&E0.  344.  All  purchases  of  its  own  stock  made  by  any 
corporation,  in  accordance  with  the  provisions  of  the  pre- 
ceding section,  vests  the  legal  tiile  to  the  same  in  the 
corporation ;  and  the  stock  so  purchased  is  held  subject 
to  the  control  of  the  stockholders,  who  may  make  such 
disposition  of  the  same  as  they  deem  fit,  in  accordance 
with  the  by-laws  of  the  corporation  or  vote  of  a  majority 
of  all  the  remaining  shares.  Whenever  any  portion  of 
the  capital  stock  of  a  corporation  is  held  by  the  corpora- 
tion by  purchase,  a  majority  of  the  remaining  shares  is  a 
majority  of  the  stock,  for  ail  purposes  of  election  or  vot- 
ing on  any  question  at  a  stockholder's  meeting. 

SUtf.  1865-0,  461,  Soo.  13. 

'  Sec.  345.  The  dates  fixed  in  any  notice  of  assessment 
or  notice  of  delinquent  sale  published  according  to  the 
provi:)lons  hereof  may  be  extended  from  time  to  time  for 
not  more  than  thirty  days,  by  order  of  the  Directors, 
entered  on  the  records  of  the  corporation;  but  no  order 
extending  the  time  for  the  performapce  of  any  act  speci- 
fied in  any  notice  is  effectual  unless  notice  of  such  exten- 
sion or  postponement  is  appended  to  and  published  with 
the  notice  to  which  the  order  relates. 

Stats.  1865-6,  461,  Sec.  14. 
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Sbo.  346.  No  assessment  is  invalidated  by  a  failure  to  AasemnentB 
make  publication  of  the  notices  hereinbefore  provided  inTaiidated. 
for,  nor  by  the  non-performance  of  any  act  requited  in 
order  to  enforce  the  payment  of  the  same;  but  in  case  of 
any  substantial  error  or  omission  in  the  course  of  proceed- 
ings for  collection,  all  previous  proceedings,  except  the 
levying  of  the  assessment,  are  void,  and  publication  must 
bo  begun  anew. 

8tat8.  1A08,  540,  See.  3. 

Sec  347.     No  action  must  be  sustained  to  recover  stock   Action  for 
sold  for  delinquent  assessments,  upon  the  ground  of  Irreg-  HoSicf  wd 
nlarity  in  the  assessment,  irregularity  or  defect  of  the  thereof.^" 
notice  of  sale,  or  defect  or  irregularity  in  the  sale,  unless 
the  party  seeking  to  maintain  such  action  first  pays  or 
tenders  to  the  corporation,  or  the  party  holding  the  stock 
sold,  the  sum  for  which  the  same  was  sold,  together  with 
all  subsequent  assessments  which  may  have  been  paid 
thereon,  and  interest  on  such  sums  from  the  time  they 
were  paid ;  and  no  such  action  must  be  sustained  unless 
the  same  is  commenced  by  the  filing  of  a  complaint  and 
the  issuing  of   a  summons   thereon  within   six  months 
after  such  sale  was  made. 

Stats.  1865-6,  461. 

Sko.  348.     The  publication  of  notices  required  by  this  AfldaTitaor 
article  may  be  proved  by  the  affidavit  of  the  printer,  fore-  p"'^"^"**"- 
man  or  principal  clerk  of  the  paper  in  which  the  same 
was  published  ;  and  the  affidavit  of  the  Secretary  or  auc-  AffldaTiti 
tioneer  is  prima  facie  evidence  of  the  time  and  place  of  **'"•**• 
sale,  of  the  quantity  and  particular  description  of  the 
stock  sold,  and  to  whom  and  for  what  price,  and  of  the 
fact  of  the  purchase  money  being  paid.     The  affidavits  Tobeiiied. 
niQst  be  filed  in  the  office  of  the  corporation,  and  copies 
of  the  same,  certified  by  the  Secretary  thereof  as  true,  are 
prima  facie  evidence  of  the  facts  therein  stated.     Certifi- 
cates, signed  by  the  Secretary  and  under  the  seal  of  the 
corporation,  are  prima  facie  evidence  of  the   contents 
thereof. 

SUts.  1870,  229,  See.  1. 
11 
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CHAPTER  III. 

COBPOBATK   POWERS. 

Abtiolb   I.  QkH£RAl  Powbrs. 

II.  Lands  and  Rioht  of  Way. 

III.  Records. 

IV.  Examination  of  Corporation. 

y.  JUDGXBKT  AGAINST  AND  SaLB  OF  CoBPOBATB  PbOPBBTT. 


ARTICLE  L 

6BNBBAL  POWBRB. 

m 

Section  354.  Powers  of  corporations. 
355.  Limitation  of  powers. 
350.  Banking  expressly  prohibited. 

367.  Liability  of  stockholders. 

368.  Majority  to  form  Board  for  business. 

359.  Misnomer  does  not  invalidate  instrument. 

360.  Corporation  to  organise  within  one  year. 

361.  Increasing  and  diminishing  oapital  stock,  how. 

Powers  of  Seo.  354.    Every  corporation,  as  such,  has  powoi 

corporations  »f  s^  »  #  t 

1.  To  have  Buccession,  hy  its  corporate  Dame,  for  the 
period  limited ;  and  when  no  period  is  limited,  perpetuaUjr. 

2.  To  sue  and  be  sued  in  any  Court. 

3.  To  make  and  use  a  common  seal,  and  alter  the  same 
at  pleasure. 

4.  To  hold,  purchase  and  convey  such  real  and  personal 
estate  as  the  purposes  of  the  corporation  may  require, 
not  exceeding  the  amount  limited  in  this  Fart. 

5.  To  appoint  such  subordinate  officers  or  agents  as  the 
business  of  the  corporation  may  require,  and  to  allow 
them  suitable  compensation. 

6.  To  make  by-laws,  not  inconsistent  with  any  existing 
law,  for  the  management  of  its  property,  the  regulation 
of  its  affairs,  and  for  the  transfer  of  its  stock. 

7.  To  admit  and  remove  members,  and  to  sell  their  stock 
or  shares  for  the  payment  of  assessments  or  instalments. 

8.  To  enter  into  any  obligations  or  contracts  essential 
to  the  transaction  of  its  ordinary  affairs,  or  for  the  par- 
poses  of  the  corporation. 

SUts.  I860,  347  ;  1861,  85,  See.  4  ;  1869,  640,  See.  3  ; 
N.  T.  C.  C,  vol.  2,  p.  126  ;  Smith  vs.  Moore  et  ala., 
2  Cal.,  624  ;  Oashwiler  vs.  WiUis,  S3  Cal.,  19. 
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Sec.  355.    Id  addition  to  the  powers  ennmerated  in  the  Limitation 
preceding  sei^tion,  and  to  thocie  expressly  given  in  that  **  p*^^*"'- 
Title  of  this  Part  nnder  which  it  is  incorporated,  no  cor- 
poration shall  possess  or  exercise  any  corporate  powers, 
except  SDch  as  are  necessary  to  the  exercise  of  the  powers 
80  enumerated  and  given. 

Stftta.  1850,  347,  See.  2;  Smith  ts.  Moore,  2  Cal.,  524. 

Sec.  856.    No  corporation  ejhall  create  of  issue  bills,  Banking 
notes  or  other  evidences  of  debt,  upon  loans  or  otherwise,  prohiMt^. 
for  circolation  as  money. 

SUts.  1850,  347,  See.  3;  1858,  00,  See.  15;  Const,  Art. 
IV,  See.  35. 

Note. — See.  35  of  Art.  IV  of  the  Constitution  proyidet 
that  the  LegisUtare  shall  prohibit  **  banking"  by  law ; 
henee  the  neoessity  of  this  section.  A  general  provision  is 
inserted  in  this  Code  prohibiting  the  oreation  or  oircnlation 
of  a  paper  oorrenoy  by  any  oorporation.  Thns  is  avoided 
the  qaestion  whether  the  Constitation  would  be  self-operat- 
ing, were  the  Legislature  to  remain  silent. 

Sec.  357.     Where  the  whole  capital  of  a  corporation  is  LiaMutv  of 

'^  ^  8tockb€id« 

not  paid  in,  and  that  paid  in  is  insufficient  to  satisfy  the 
claims  of  its  creditors,  each  stockholder  is  bound  to  pay, 
on  each  share  held  by  him,  the  sum  necessary  to  complete 
the  amount  of  such  share,  as  fixed  by  the  charter  or  arti- 
cles of  incorporation,  or  such  proportion  thereof  as  may 
be  required  to  satisfy  the  debts  of  the  corporation. 

Stats.  1850,  847,  See.  4. 

8ec.  358.  When  the  corporate  powers  of  any  corpora-  M^iorftyto 
tion  are  directed  to  be  exercised  by  any  particular  body  fCrbaBincw. 
or  number  of  persons,  a  majority  of  such  body  or  persons 
is  a  sufficient  number  to  form  a  l^oard  for  the  transaction 
of  business;  and  every  decision  of  a  majority  of  the  per- 
sons duly  assembled  as  a  Board  is  valid  as  a  corporate 
act. 

stats.  1850,  347,  See.  5 ;   1863,  88,  See.  7;    1864-5,  31, 
Seo.  1 ;  1882,  100,  Sec.  0. 

Sbo.  359.     The  misnomer  of  any  corporation,  in   any  Misnomer 
written  or  printed  instrument,  does  not  invalidate  the  invalidate 
same,  if  it  can  be  ascertained  from  the  instrument  what       """•"'• 
corporation  is  meant  to  be  dosciibed. 

state.  1882,  205,  Sec.  26. 
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Sec.  360.  If  any  corporation  does  not  organize  and 
commence  the  transaction  of  itA  basiness  or  the  construc- 
tion of  its  works  within  one  year  from  the  date  of  its 
incorporation,  its  corporate  powers  cease.  The  due  incor- 
poration of  any  company,  claiming  in  good  faith  to  be  a 
corporation  under  this  Part,  and  doing  business  as  such, 
or  its  right  to  exercise  corporate  powers,  shall  not  be 
inquired  into,  collaterally,  in  any  private  suit.to  which 
such  de  facto  corporation  may  be  a  party;  but  such 
inquiry  may  be  had  at  the  suit  of  the  State  or  informa- 
tion of  the  Attorney-General. 

SUt«.  1862, 110,  See.  1. 


lDcna8fn<^ 
and  dimln- 
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liow. 


Seo.  861.  Every  corporation  may  increase  or  diminish 
its  capital  stock  as  in  this  section  provided : 

1.  By  a  majority  vote  of  the  Directors  there  may  be 
called  a  meeting  of  the  stockholders,  to  be  convened  for  the 
purpose  of  increasing  or  of  diminishing  the  capital  stock. 

2.  Personal  notice  of  the  time  and  place  of  such  mee^ 
ing,  and  the  object  thereof,  must  be  served  on  each  stock- 
holder resident  in  this  State;  or,  in  lieu  thereof,  the  notice 
must  be  published  in  every  issue  of  a  newspaper  published 
in  the  county  where  the  principal  place  of  business  Is 
located,  for  four  weeks  successively. 

8.  The  notice  must  also  contain  the  amount  to  which 
it  is  proposed  to  increase  or  diminish  the  capital  stock. 

4.  The  capital  stock  must  in  no  case  be  diminished  to 
an  amount  less  than  the  indebtedness  of  the  corporation 
or  the  estimated  cost  of  the  works  which  may  bo  the 
object  or  purpose  of  the  corporation  to  construct. 

5.  At  least  four-fifths  of  all  the  capital  stock  must  be 
represented  at  such  meeting,  and  at  least  two-thirds  of 
the  entire  capital  stock  must  vote  in  favor  of  such  in- 
crease or  diminution  before  the  same  is  effected. 

6.  A  certificate,  signed  and  verified  by  the  Chairman 
and  Secretary  of  the  meeting,  must  be  made,  showing  a 
strict  compliance  with  all  the  requirements  of  this  section ; 
the  amount  to  which  the  capital  stock  has  been  increased 
or  diminished;  the  amount  of  stock  (and  by  whom  held) 
represented  at  the  meeting;  the  vote  by  which  the  object 
was  accomplished;  the  amount  of  capital  stock  actually 
paid  in,  and  the  amount  of  all  debts  and  liabilities  of  the 
corporation,  and  how  secured. 
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7.  This  certifioate  must  be  subscribed  by  a  majority  of 
the  Directors,  and  duplicates  made,  one  to  be  filed  in  the 
office  of  the  County  Clerk  and  one  in  the  offioe  of  the 
Secretary  of  State,  as  provided  for  original  articles  of 
incorporation,  and  thereupon  the  capital  stock  is  so  in- 
creased or  diminished. 

[N«w  section.]  Stats.  1850,  347,  Sees.  153,  lOS ;  1853,  87,  See.  20 ;  1853, 

160,  See.  25 ;  1865-6,  747,  8«o.  17 ;  1861,  567,  Beos. 
14,  15, 16  ;  1862,  100,  Seoa.  18,  10,  20 ;  1867-8,  325, 
Seo.  4;  1863,  01,  Sees.  20,  21,  22. 

NoTB. — Since,  under  this  Code,  no  aasooiation  of  persons 
or  ospital  can  become  a  oorporate  body  antil  a  certain  per- 
centage of  a  fixed  proportion  of  the  capital  stock  named  and 
subscribed  is  paid  in  to  their  Treasarer,  and  thns  the  capital 
stock  named  may  be,  of  necessity,  smaller  than  desirable  if 
the  corporation  proves  a  success,  facility  for  increasing  the 
capital  stock  is  by  this  section  provided. 

Experimental  and  prospecting  corporations  may  thus 
readily  comply  with  the  Code,  and  at  the  same  time  decep- 
tion is  prevented. 


ARTICLB  XL 

LARDS   AKD   RI&BT  OF  WAT. 

SecTion  365.  Corporations  may  acquire  real  estate,  and  how  much. 

366.  3tate  lands  granted  for  use  of  corporations. 

367.  Grant  not  to  embrace  town  lots. 

368.  Wood,  stone  and  earth  may  be  taken  from  State  lands. 

360.  Corporations  failing  to  comply  with  provisions,  to  take  no 
grant. 

370.  Lands  to  revert  to  State,  when. 

371.  Selections  made,  how  proved  and  oertiied  to. 

372.  County,  city  and  town  property,  how  acquired. 

373.  Adminiitrators  and  guardians  may  convey  lands  of  estates, 

how. 

Sec.  365.    No  corporation  shall  acquire  or  hold  any  corporatioDs 
more  real  estate  than  may  be  absolutely  necessary  for  the  ^^te^ 
use  of  the  business  conducted  or  the  construction  of  their  mm:h.^^ 
works,  except  as  specially  provided,  and  every  such  cor- 
poration may  exercise,  the  right  of  eminent  domain  to 
acquire   such   necessary  real   estate,  as  provided  in  Tit. 
VII,  Part  III,  Code  of  Civil  Procedure,  when  needed 
for  the  uses  and  purposes  therein  mentioned. 

[5ew  section.] 
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Sec  866.  There  is  granted  to  every  corporation  the 
right  of  way  for  the  location,  construction  and  mainten- 
ance of  their  necessary  works,  and  for  every  necessary 
adjunct  thereto,  over  any  swamp,  overflowed  or  other 
pnhlic  lands  of  the  State  not  otherwise  disposed  of  or  in 
use,  not  in  any  case  exceeding  in  length  or  width  that 
which  is  necessary  for  the  construction  of  such  works  and 
adjuncts,  or  for  the  protection  thereof,  not  in  any  case 
to  exceed  two  hundred  feet  in  width. 

StatB.  1801,  617,  Seo.  20. 

Seo.  867.  The  grants  mentioned  in  the  preceding  sec- 
tion do  not  apply  to  public  lands  of  the  State  within  the 
corporate  limits  of  towns  and  cities,  or  within  three  miles 
thereof.  Such  lands,  not  exceeding  two  square  acres  in 
each  case,  may  be  condemned  as  provided  in  Tit.  Vliy  Part 
III,  Code  of  Civil  Prooedube,  to  the  use  of  such  corpo- 
ration, on  payment  to  the  State  the  value  thereof,  ascer- 
tained in  such  proceedings.  The  grants  for  adjuncts,  not 
exceeding  two  acres  of  land,  must  not  be  nearer  each  other 
than  five  miles  along  the  course  or  line  of  the  works. 

StaU.  1861,  617,  Socs.  20,  21. 

Sec.  868.  The  right  to  take  from  any  of  the^  lands  be- 
longing to  the  State,  adjacent  to  the^orks  of  the  corpo- 
ration, all  materials,  such  as  wood,  stone  and  earth,  nat- 
urally appurtenant  thereto,  which  may  be  necessary  and 
convenient  for  the  original  construction  of  its  works  and 
adjuncts,  is  granted  to  such  corporations  as  shall,  in  all 
respects,  comply  with  the  provisions  of  this  Part  and  Title 
limiting  such  grants  and  the  holding  of  lands. 

Stats.  1S6I,  618,  Sec.  20. 

Seo.  869.  A  corporation  formed  under  this  Part, 
which  fails  or  neglects  to  comply  strictly  with  the  provi- 
sions thereof  regulating  its  formation,  and  directing  and 
restricting  the  conduct  of  its  afiairs,  takes  nothing,  either 
of  the  lands  of  the  State  or  appurtenances  thereto,  herein 
granted. 

6tat8.  1861,  618,  Seo.  20. 

Sec.  870.  If  any  corporation  receiving  State  lands  or 
appurtenances  thereunder  is  dissolved,  ceases  to  exist,  is 
discontinued,  or  the  route  or  line  of  its  works  is  so 
changed  as  not  to  cover  or  cross  the  lands  selected,  or 
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the  use  of  the  lands  selected  is  abandoned,  sach  selected  • 
lands  revert,  and  the  title  thereto  is  reinvested  in  the 
State,  free  from  all  snob  ases  or  trasts. 

[New  Beetion.]  Stats.  1861,  618,  See.  20. 

Sec.  371  When  any  selection  of  the  right  of  way,  or  geiecuon0 
land  for  an  adjonct  to  the  works  of  a  corporation,  is  made  proved  ana 
by  any  corporation,  the  Secretary  thereof  must  transmit  to 
the  Surveyor-General,  Controller  of  State,  and  Kecorder 
of  the  county  in  which  the  selected  lands  are  situate, 
a  plat  of  the  lands  so  selected,  giving  the  extent  thereof 
and  uses  for  which  the  same  is  claimed  or  desired,  duly 
verified  to  be  correct ;  and,  if  approved,  the  Surveyor-Gen- 
eral must  so  indorse  the  plat,  and  issue  to  the  corporation 
a  permit  to  use  the  same,  unless,  on  petition  properly 
presented  to  the  Court,  a  review  is  had  and  such  use  pro- 
hibited. 

[New  section.]  Stats.  1861,  618,  See.  22. 

Seo.  372.     When  the  lands  of  any  county,  city  or  town  county,  city 
are  required  to  be  used  by  any  corporation,  in  conformity  S^piny" 
with  the  law  regulating  the  transfer  thereof,  the  proper  qai^ed? 
officers  of  any  such  county,  city  or  town  may  convey  the 
rame  by  deed  (with  or  without  compensation,  as  may  be 
agreed  upon),  to  such  corporation ;  if  not  so  conveyed  b}' 
agreement,  such  lands  may  be  condemned  as  private  lands 
are  provided  to  be  condemned,  under  Tit.  VII,  Part  III, 
Code  of  Civil  Procedure. 

[New  section.]  Stats.  1861,  618,  Seo.  21. 

Seo.  373.     For  the  same  purposes,  the  lands  or  an}*  AdminutrH- 
interest  therein  of  infants,  idiots,  insane  or  deceased  per-  ^^^^ 
sons,  may  be  conveyed  by  the  guardian,  executor  or  ad-  £55/^?^''* 
ministrator  thereof,  on  application  therefor  to  the  proper  "**^'  ^^^' 
Probate  Court,  after  appraisement  and  notice  to  all  per- 
sons interested,  as  in  other  cases  of  disposal  of  lands  under 
order  of  the  Probate  Court.    The  sale  must  not  be  for 
less  than  three-fourths  of  the  appraised  value;  and  after 
report  and  approval' thereof  by  the  Court,  and  the  pay- 
ment of  the  purchase  money,  a  deed  must  be  executed. 
If  such  lands  or  interest  cannot  be  thus  obtained,  corpo- 
rations may  acquire  the  same  by  proceeding  under  Tit. 
VII,  Part  III,  Code  op  Civil  Procedure. 

[New  seetion.]  Stats.  1861,  619,  Seo.  2.3. 


88  CIVIL  CODE. 

ARTICLE   IIL 

RECORDS. 

Sbction  877.  Records — of  what,  and  how  kept. 

378.  Other  records  to  be  kept  by  corporations  for  profit,  and  others. 

Record«-H>f  Seo.  877.  All  corporatiODS  for  profit  are  reqaired  to 
bow  kept.  keep  a  record  of  all  their  business  transactions;  a  journal 
of  ail  meetings  of  their  Directors,  members  or  stockhold- 
ers, with  the  time  and  place  of  holding  the  same,  whether 
regular  or  special,  and  if  special,  its  object,  how  author- 
.  ized  and  the  notice  thereof  given,  'ibe  record  must  em- 
brace every  act  dene  or  ordered  to  be  done;  who  were 
present  and  wiio  absent;  and,  if  requested  by  any  Direc- 
tor, member  or  stockholder,  the  time  shall  bo  noted  when 
he  entered  the  meeting  or  obtained  leave  of  absence 
therefrom;  on  a  similar  request,  the  ayes  and  noes  must 
be  taken  on  any  f  reposition,  and  a  record^ thereof  made; 
on  similar  request,  the  protest  of  any  Director,  member 
or  stockholder,  to  any  action  or  proposed  action,  must  be 
entered  in  full;  all  such  records  to  be  open  to  the  inspec- 
tion of  any  Director,  member,  stockholder  or  creditor  of 
the  corporation. 

stats.  1861,  607,  Seo.  11 ;  1853, 169,  See.  32 ;  1858,  90, 

Dec*  lo. 

Other  Sec.  878     In  addition  to  the  records  required  to  be  kept 

rocords  to  be 

kept  bjr  cor-  by  the  prcccdi ng  section,  corporations  for  profit  must  keep 
profit, and  a  book,  to  bo  known  as  the  ''Stock  and  Transfer  Book," 
in  which  must  be  kept  a  record  of  all  stock;  the  names  of 
the  stockholders  or  members  alphabetically  arranged; 
instalments  paid  or  unpaid ;  assessments  levied  and  paid 
or  unpaid;  a  statement  of  every  alienation,  sale  or  transfer 
of  stock  made,  the  date  thereof,  and  by  and  to  whom;  and 
all  such  other  records  as  the  by-laws  prescribe.  Corpora- 
tions for  religious  and  benevolent  purposes  must  pi*ovide 
in  their  by-laws  for  such  records  to  be  kept  as  may  be 
necessary,  and  none  other 

[New  section.]  SUts.  1861,  607,  Seo.  11 ;  1853,  160,  Seo.  22. 


otb«ra. 


u 
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ARTICLB  17. 

EXAMIMATIOll   OP  CORPOBATIORS,   XTO. 

SscnoN  382.  Bz&mination  into  affairs  of  corporation,  how  made  by  officers 
of  State. 
383.  EzamiDation  made  by  the  Legislature. 
3S4.  Chapter  and  article  may  be  repealed. 

Sxc.  382.     The  Attoruey-General  or  District  Attorney,  BxaminatioD 
whenever  and  as  often  as  required  by  the  Governor,  must  corporaUol^ 
examine  into  the  affairs  and  condition  of  any  corporation   SSteenfo? ^'^ 
in  this  State,  and  report  such  examination,  in  writing,  ^**'** 
together  with  a  detailed  statement  of  facts,  to  the  Gov- 
ernor, who  must  lay  the  same  before  the  Legislature; 
and  for  that  purpose  the  Attorney-General  or  District 
Attorney  n^ay  administer  all  necessary  oaths  to  the  Di- 
rectors and  officers  of  any  corporation,  and  may  examine 
them  on  oath  in  relation    to  the  affairs  and  condition 
thereof,  and  may  examine  the  books,  papers  and  docu- 
ments belonging  to  such  corporation  or  appertaining  to 
its  affairs  and  condition. 

Stats.  1850,  350,  Sec.  29. 

Sec.  383.  The  Legislature,  or  either  branch  thereof,  Bzaminatioa 
may  examine  into  the  affairs  and  condition  of  any  corpo-  Legiaia^re.^ 
ration  in  this  State  at  aU  times;  and,  for  that  purpose, 
any  committee  appointed  by  the  Legislature,  or  either 
branch  thereof,  may  administer  ail  necessary  oaths  to  the 
Directors,  officers  and  stockholders  of  such  corporation, 
and  may  examine  them  on  oath  in  relation  to  the  affairs 
and  condition  thereof;  and  may  examine  the  safes,  books, 
papers  and  documents  belonging  to  such  corporation,  or 
pertaining  to  its  affairs  and  condition,  and  compel  the 
production  of  all  keys,  books,  papers  and  documents  by 
Bommary  process,  to  be  issued  on  application  to  any  Court 
of  record  or  any  Judge  thereof,  under  such  rules  and  reg* 
alations  as  the  Court  may  prescribe. 

Stats.  1850,  350,  Sec.  29. 

Seo.  384.     The  Legislature  may  at  any  time  amend  or  chapter  and 
repeal  this  Fart,  or  any  Title,  chapter,  article  or  section  beH^miei 
thereof,  and  dissolve  all  corporations  created  thereunder; 
but  such  amendment  or  repeal  does  not,  nor  does  the  dis- 
solution of  any  such  corporation,  take  away  or  impair  any 
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remedy  given  against  any  such  corporation,  its  stockhold- 
ers or  officers,  for  any  liability  which  has  been  previoaaly 
incurred. 

8Ut8.  1850,  347,  Seo.  30  ;  Const.,  Art  lY,  Seo.  81. 

Note. — The  Act  of  February  20tb,  1862,  p.  17,  relates  to 
oonfirmation  of  mortgages  and  mortgage  sales  oocurring 
prior  thereto.  It  is  not  deemed  essential  to  retain  this  Act. 
So,  also,  with  the  Aot  of  April  Ist,  1864,  p.  303. 


ARTICLE   V. 


Franchise 
may  be 
treated  as 
property, 
and  sold 
under  exe< 
cution 


JUnOMEUT  AQAIVBT  AND  8ALB  OF  CORPORATE  PROPBRTT. 

Section  388.  Franchise  may  be  treated  as  property,  and  sold  nnder  ezeoa- 

tion. 
380.  Purchaser  to  transact  business  of  corporation. 
300.  Purchaser  may  recover  penalties,  etc. 

391.  Corporation  to  retain  powers  after  sale. 

392.  Redemption  of  franchise. 
303.  When  proceedings  under  execution  may  be  had. 

Sec  388.  For  the  satisfaction  of  any  judgment  against 
a  corporation  organized  for  profit,  the  franchise  and  all 
the  rights  and  privileges  thereof,  together  with  all  its 
corporate  property,  may  be  levied  upon  and  sold  under 
execution,  in  the  same  manner  and  with  like  efTect  as 
property  of  individuals  is  levied  upon  and  sold  undei^  exe- 
cution, as  provided  for  such  sales  in  the  Code  of  Civil 
Procedure. 

[New  section.]  Stats.  1850, 347,  Seo.  20. 

Seo.  3S9.  The  purchaser  at  the  sale  must  receive  a 
certificate  of  purchase  of  the  franchise,  and  be  immedi- 
ately let  into  the  possession  of  all  property  necessary  for 
the  exercise  of  the  powers  and  to  derive  the  proceeds 
thereof,  and  must  thereafter  conduct  the  business  of  such 
corporation,  with  all  its  powers  and  privileges,  and  sub- 
ject to  all  its  liabilities,  until  the  redemption  of  the  same 
as  hereinafter  provided. 

[New  section.] 

Purchaser  Sbo.  390.    The  purohascr  or  his  assiscnee  is  entitled  to 

may  recover  " 

penaities.etc  rccovcr  any  penalties  imposed  by  law  and  recoverable  by 
the  corporation  for  an  injury  to  the  franchise  or  property 
thereof,  or  for  any  damages  or  other  cause,  occurring 
during  the  time  he  holds  the  same,  and  may  use  the  name 


Purchaser 
to  transact 
business  of 
corporation. 
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of  the  corporation  for  the  parpose  of  any  action  necessary 
to  recover  the  same.  A  recovery  for  damages  or  any 
penalty  thus  had  is  a  har  to  any  subseqaent  action  by  or  "^ 

on  behalf  of  the  corporation  for  the  same. 

[N«w  seetioD.]         Note. — For  this  change  in  the  law  it  ia  deemed  sufficient 

simply  to  refer  to  Monroe  vs.  Thomas  (5  Gal.,  470),  Thomas 
Ys.  Armstrong  (7  Cal.,  286),  and  Wood  vs.  Truckee  Tarn- 
pike  Companj  (24  Gal.,  487). 

Sec.  391.    The  corporation  whose  franchise  is  sold,  as  Corporation 

^  ,  to  retain 

in  this  article  provided,  in  all  other  respects  retains  the  j*^®"  »**<"■ 
same  powers,  is  boapd  to  the  discharge  of  the  same  da- 
ties,  and  is  liable  to  the  same  penalties  and  forfeitures,  as 
before  sach  sale. 

Stats.  I860,  S47,  Sec.  26. 

Sec.  392.  The  corporation  may,  at  any  time  within  Redemption 
one  year  after  such  sale,  redeem  the  franchise  by  paying 
or  tendering  to  the  purchaser  thereof  the  sum  paid  there- 
for, with  ten  per  cent,  interest  thereon,  but  without  any 
allowance  for  the  toll  which  he  may  in  the  meantime 
have  received ;  and  upon  such  payment  or  tender,  the 
franchise  and  all  the  rights  and  privileges  thereof  reverts 
and  belongs  to  the  corporation,  as  if  no  such  sale  had 
been  made. 

Note. — This  provision  shoold  be  placed,  also,  under  the 
head  of  "  Bedemptions,"  in  the  Code  of  Civil  Procedure. 

Sec.  393.     All  the  proceedings  respecting  the  levy  of  when  pro- 
executions  may  be  had  in  any  county  in  which  the  cred-  under execu- 
itor,  the  President,  or  any  Director,  or  the  Treasurer,  or  had. 
the  Clerk  of  the  corporation  may  reside,  or  in  which  the 
corporation  has  personal  or  real  estate. 

SUts.  1850,  347,  Sec.  28. 


CHAPTER  IV. 

EXTENSION  AND  DISSOLUTION  OF  CORPORATIONS. 

Sbctioh  S99.  Proceedings  to  disinooiporate. 

400.  Receivers  and  Directors  of  dissolved  corporations. 

401.  On  dissolution.  Directors  ^  be  Trustees  for  creditor.'. 

402.  Powers  of  such  Trustees. 

403.  Corporations,  how  dissolved. 
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ProceedingB 
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tors of 
diMoWed 
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On  diasola- 
H<m,  Direc- 
tors to  be 
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Powers  of 
snchTnu- 
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Cmrpora- 
tioDs,  how 
dissolTed, 


SKcnov  404.  Any  eorporation  may  extend  its  ooiporato  «xiBt«noe,  how. 

405.  How  oorporations  may  ooDtinae  their  existence. 

406.  Tit.  I  to  apply  to  all  corporations,  with  certain  exceptions. 

407.  BeflnitionB. 

Sec.  399.  Any  corporation  may  dissolve  and  disincor- 
porate itself  by  proceedings  in  the  County  Court,  as  pro- 
vided in  Tit.  YI,  Part  III,  Code  or  Civil  Peocedure,  it 
being  first  determined  by  a  vote  of  two-thirds  of  the 
stockholders  or  members  thereof  to  disincorporate  and 
dissolve  the  corporation. 

stats.  1850,  347,  Sec.  31  ;  1853,  91,  Sec.  24  ;  1853,  169, 
See.  28 ;   1862,  100,  Bee.  4i4. 

Sec.  400.  Upon  the  dissolution  of  any  corporation  by 
decree  of  a  Court  of  competent  jurisdiction,  the  Court 
may  appoint  one  or  more  persons,  with  or  without  bond, 
to  be  Heceivers  or  Trustees  of  the  corporation. 

Stats.  1850,  347,  Sees.  16,  18 ;  1852,  199,  Sec.  25. 

Seo.  401.  Unless  other  persons  are  appointed  by  the 
Court,  the  Directors  or  managers  of  the  affairs  of  such 
corporation  at  the  time  of  its  dissolution,  by  whatever 
name  they  may  be  known  in  law,  are  Trustees  of  the  cred- 
itors and  stockholders  or  members  of  the  corporation  dis- 
solved, and  have  full  power  to  settle  the  affairs  of  the 
corporation,  as  provided  in  the  preceding  section. 

Stats.  1857,  347,  See.  16 ;  1853, 169,  Sec.  27 ;  1853,  91, 
Seo.  23 ;  1862,  199,  Seo.  25. 

NoTB. — This  section,  applicable  to  many  of  our  corpora- 
tions, is  extended  to  all. 

^EO.  402.  The  Trustees  or  Eeoeivers  may  sue  for  and 
recover  ail  debts  and  property  of  the  dissolved  corpora- 
tion, in  the  name  of  the  Directors  or  Trustees  thereof, 
and  settle  the  affairs  thereof,  and  are  jointly  and  sever- 
ally responsible  to  the  creditors,  stockholders  and  mem- 
bers of  such  corporation,  to  the  extent  of  its  property 
and  effects  that  comes  into  their  hands. 

Stats.  1850,  347,  Seo.  17. 

Seo.  403.  Proceedings  to  dissolve  corporations,  other 
than  by  the  corporations  themselves,  as  hereinbefore  pro- 
vided, must  be  had  under  Chap.  Y,  Tit.  X,  Part  II,  of  the 
Code  of  Civil  Procedure. 

stats.  1850,  347,  See.  19— modified. 
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8kc.  404.    Every  corporation   heretofore  formed,  for  Anvcorpo. 

•'  /  .         .  . .      _  ...  ration  maj 


any  porpose  enumeratod  ia  this  Title  for  which  corpora-  extend  ita 

x'»«  «n  .^/t.  1  i/»/v        corporate  ex- 

tions  may  be  formed,  for  a  period  of  time  less  than  fifty  utenoe.how. 
years,  may,  at  any  time  prior  to  the  expiration  of  the 
term  of  its  corporate  existence,  extend  such  term  to  a 
period  not  exceeding  fifty  years  from  its  formation.  Such 
extension  must  be  made  at  a  meeting  of  the  stockholders 
or  members,  after  such  order  of  the  Directors  and  notice 
thereof,  with  such  amount  of  capital  stock  or  number  of 
members  represented  and  such  affirmative  vote  thereof  as 
required  herein  for  the  increase  or  diminution  of  the  cap- 
ital stock,  and  filing  a  certificate  thereof  in  the  same 
offices  where  their  articles  of  incorporation  are  filed. 

[New  section.]  Suti.  1870,  364,  Sees.  1,  2. 

Sxo.  405.     All  corporations  may  continue  their  exist-  Howcorpo- 

A  /•  /•  rations  may 

ence  for  an  additional  period,  not  exceeding  fifty  years,  conunne 
by  filing  a  certificate,  duly  sworn  to  by  the  President  and  ence. 
Secretary,  as  provided  for  the  filing  of  the  original  arti- 
cles of  incorporation,  netting  forth  that,  at  a  meeting  of 
fonr-fifths  of  the  members  or  stock,  and  on  a  two-thirds 
vote  thereof,  it  was  determined  to  continue  such  corpora- 
tioD  for  such  additional  length  of  time;  the  meeting  of 
the  stockholders  or  members  to  be  had  after  notice 
thereof,  published  for  four  weeks  in  some  newspaper  in 
the  county  where  the  principal  office  of  the  corporation 
is  located,  giving  the  time  and  place  of  meeting;  or,  in 
lieu  thereof,  personal  notice  of  such  time  and  place  of 
meeting  may  be  served  on  all  stockholders  or  members 
resident  in  this  State.  The  notice  to  specify  the  object  of 
the  meeting  and  the  length  of  time  for  which  it  is  pro- 
posed to  continue  the  corporation. 

[New  seotioD.]  Stats.  1856,  758,  Sec.  15. 

Sec  406.     All  corporations  are  subject  to  the  provi-  mtito 
sions  of  this  Title,  unless  in  that  one  of  the  Titles  follow-  S^^^j^ 
ing,  specially  applicable  to  them,  they  are  specially  ex-  ^Mpu^s.^ 
cepted,  or  a  special  provision  is  therein  made  for  such 
corporation,  differing  from  the  general  provision  on  the 
same  subject. 

(New  seetion.] 

S«o.  407.    The  words  '< stockholders "   and  "stock,"  DdinWons. 
used  in  this  Title,  apply  alone  to  corporations  for  profit 
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having  a  capital  stock;  the  word  "members"  applies  to 
corporations  organized  for  purposes  other  than  profit. 

[New  seotion.]  Non.— The  Act  of  Maroh  let,  1870,  on  pages  107-8, 

which  aatifcioriseB  eorporatiooB  to  amend  their  articlet  of 
inoorporation,  has  heen  omitted.  The  machinery  prorided 
for  effecting  this  amendment  is  rather  cumbersome ;  besides, 
the  policy  of  permitting  corporations  to  change  the  pur- 
poses for  which  they  were  originally  organised,  irrespeotiTe 
of  whether  the  basiness  to  be  embraced  in  the  amendment 
is  germain  to  that  then  being  conducted,  is  of  a  doabtfal 
character,  to  say  the  least.  Whenever  such  radical  changes 
are  necessary  or  beneficial  to  the  stockholders,  a  diesolatioa 
and  re-incorporation  may  be  had  as  herein  provided,  with 
but  little  more  delay  than  to  amend  the  articles  of  incorpo- 
ration. 


TITLE    II. 


INSUBAKCB  CORPORATIONS. 

Chaptir    I.  GENERAL  PROVISIONS. 

n.  FIRE  AND  MARINE  INSURANCE  CORPORATIONS. 
III.  MUTUAL   LIFE,  HEALTH  AND   ACCIDENT  INSUR- 
ANCE CORPORATIONS. 


CHAPTER  L 

GENERAL  PROVISIONS. 

• 

Skctior  413.  To  comply  with  requirements  of  Insurance  Commissioner. 

414.  Subscriptions  to  capital  stock  opened,  and  how  collected. 

415.  Purchase  and  conyeyanoe  of  real  estate. 
410.  Policies,  how  issued  and  by  whom  signed. 

417.  Dividends,  of  what,  and  when  declared. 

418.  Directors  liable  for  loss  on  insurance  in  certain  cases. 

To  comply  Seo.  413.  £v6ry  insaranoe  corporation  mast,  before 
quirements  Commencing  to  transact  its  business,  and  at  all  times 
orii»anuic«  f^herQi^f^Qi.^  comply  with  the  requirements  of  the  chapter 
f loner.  ^^  Insurance    Commissioner^   in    Part  I   of  the  PoiiiriCAL 

Code. 

Sec  414.    After  the  Secretary  of  State  issues  the  cer- 
tificate of  incorporation,  as  provided  in  Art.  I,  Chap.  T, 
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Tit.  I,  of  this  Part,  the  Directors  named  in  the  articles  subwrip- 

tiODBtO 

of  incorporatioD  mast  proceed  in  the  manner  specined  capital  •tock 

■^  '  1  .  L  opened,  and 

therein,  or  in  their  by-laws,  or  if  none,  then  in  such  man-  howcoi- 

.^  J  »  lected. 

ner  as  they  may  by  order  adopt,  to  open  books  of  sub- 
scription to  the  capital  stock  then  unsubscribed,  and  to 
secure  subscriptions  to  the  full  amount  of  the  fixed  capi- 
tal; to  levy  assessments  and  instalments  thereon,  and  to 
collect  the  same^  as  in  Tit.  I  provided. 

[New  eeetion.]  Stats.  1865-6,  755,  Sec.  8 ;  743,  Seow  14. 

Sec.  415.     No  insurance  corporation  must  purchase,  ^J^^JJ      • 
hold  or  convey  real  estate,  except  for  the  purposes,  and   anoeof real 
as  hereinafter  set  forth,  to  wit : 

1.  Snch  as  is  requisite  for  its  accommodation  in  the 
convenient  transaction  of  its  business,  not  exceeding  in 
value  one  hundred  and  fifty  thousand  dollars. 

2.  Such  as  shall  have  been  conveyed  to  it,  or  to  any 
person  for  it,  by  way  of  mortgage  or  in  trust,  or  other- 
wise, to  secure  or  provide  for  the  payment  of  loans  pre- 
viously contracted,  or  for  moneys  due. 

3.  Such  as  shall  have  been  purchased  at  sales  upon 
deeds  of  trust,  or  judgments,  decrees  or  mortgages  ob- 
tained or  made  for  such  loans  or  debts. 

4.  Such  as  shall  have  been  conveyed  to  it  in  satisfac- 
tion of  debts  previously  contracted  in  the  course  of  its 
dealings. 

All  such  real  estate  so  acquired,  and  which  is  not  requi- 
site for  the  accommodation  of  such  corporation  in  the 
transaction  of  its  business,  must  be  sold  and  disposed  of 
within  five  years  after  such  corporation  shall  have  ac- 
quired title  to  the  same.  No  such  real  estate  must  be 
held  for  a  longer  period  than  five  years,  unless  the  corpo- 
ration first  procures  a  certificate  from  the  Insurance 
Commissioner  that  the  interest  of  the  corporation  will 
suffer  materially  by  a  forced  sale  of  such  real  estate,  in 
which  event  the  time  for  the  sale  may  be  extended  to 
snch  time  as  the  Insurance  Commissioner  directs  in  the 
certificate. 

Stata.  1865-6,  756 ;  1867-8,  841. 

Sbg.  416.     All  policies  made  by  insurance  corporations  poUciee,how 

must  be  subscribed  by  the  President  or  Vice  President,  by  whom 

or,  in  case  of  the  death,  absence  or  disability  of  those  '^^' 
officers,  by  any  two  of  the  Directors,  and  countersigned 


DiTidends, 
of  what,  and 
when  de- 
clared. 
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by  tho  Secretary  of  the  corporation.  All  each  policies 
are  as  binding  and  obligatory  upon  the  corporation  as  if 
ezecated  over*  the  corporate  seal. 

StatB.  lSd5>6,  748,  Boo.  20. 

Sec.  417.  The  Directors  of  every  insurance  corpora- 
tion, at  such  times  as  their  articles  of  incorporation  or 
by-laws  provide,  must  make,  declare  and  pay  to  the 
stockholders  dividends  of  so  much  of  ihe  net  profits  of 
the  corporate  business  and  interest  on  their  capital  stock 
invested  as  to  them  appears  advisable;  but  the  moneys 
received  and  notes  taken  for  premium  on  risks  which  are 
undetermined  and  outstanding  at  the  time  of  making  the 
dividend  must  not  be  treated  as  profits,  nor  divided,  ex- 
cept as  provided  in  Chap.  II  of  this  Title. 

Stats.  1865-6,  748,  8«c.  21. 

Directon  Sec.  418.    If  any  insurance  corporation  is  under  liabil- 

liable  for  lois    .   .         «        ,  ,  .  .11 

oninsa-wice  ities  for  losscs  to  an  amount  equal  to  its  capital  stock, 
cases.  and  the  President  or  Directors,  after  knowing  the  same, 

shall  make  any.  new  or  further  insurance,  the  estates  of 
all  who  make  such  insurance,  or  assent  thereto,  are  sev- 
erally and  jointly  liable  for  the  amount  of  any  loss  which 
takes  place  under  such  insurance. 

State.  1865-6,  743,  Seo.  13. 


CHAPTER  II. 

FIfiB  AND   MARINE  INSURANCE  CORPORATIONS. 

Section  423.  Capital  to  be  at  least  one  hundred  thousand  dollars. 

424.  Payment  of  suhioriptions.    CapiUl  to  be  all  paid  la  tweire 

months. 

425.  Certificate  of  capital  stock  paid  up  to  be  filed,  and  when. 

426.  Property  which  may  be  insured. 

427.  Funds  may  be  invested,  how. 

428.  Rate  of  risk. 

429.  Amounts  to  be  reseired  before  making  diTidends. 

430.  Amounts  to  be  reserved  by  eompantes  with  less  than  two 

hundred  thousand  dollars  capital. 

Caoitaitobe  Seo.  423.  No  Company,  corporation  or  association 
hundnd"*  shall  hereafter  be  formed  or  organised  under  the  laws  of 
douan?        this  State,  for  the  transaction  of  business  in  any  kind  of 
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insnrance,  except  live  stock,  withoat  a  sabscribed  capital 
equal  at  least  to  one  hdndred  thousand  dollars  in  United  <^ 
States  gold  coin,  twenty-five  per  cent,  whereof  shall  be 
paid  in  previous  to.  the  issue  of  any  policy,  and  the  bal- 
ance by  monthly  or  quarterly  instalments  within  twelve 
months  from  the  day  of  filing  the  certificate  of  incorpo- 
ration. Nor  shall  any  individual  or  person  be  permitted 
to  transact  business  as  agent  of  any  non-resident  person 
or  corporation,  whether  foreign  or  domestic,  in  an^y  kind 
of  insuranco,  except  live  stock,  except  such  person  or 
corporation  shall  possess  available  cash  assets,  exclusive 
of  stock  notes,  .to  the  amount  of  at  least  one  hundred 
thousand  dollars  in  United  States  gold  coin,  over  and 
above  all  liabilities  except  capital. 

[New  Mction.]         Nors. — This  section  was  suggosted  by  the  San  Franeiseo 

Board  of  Underwriters. 

Sec.  424.     The  Directors  of  every  fire  and  marine  cor-  payment  or 
poration  may  levy,  demand  and  call  in  from  the  stock-  S^."^^' 
holders  thereof,  such  percentage  of  the  capital  stock  sub- 
scribed  by  them   respectively,  in   such   assessments  or 
instalments  as  they  may  deem  proper.     Notice  of  such 
levy  must  be  given  and  such  proceedings  had  for  the  col- 
lection of  the  same  as  is  provided  in  Chap.  II,  Tit.  I,  of 
this  Part,  for  the  collection  of  assessments.    The  entire  oi4>it»i  to !»«» 
capital   stock   in  cash  must  be  paid   in   within  twelve  twe¥re^  *° 
months  irom  the  filing  of  the  articles  of  incorporation,  ^^^^' 
and  no  policy  of  insuranco  must  be  issued  or  risk  taken 
until  twenty-five  per  cent,  of  the  whole  capital  stock  is 
paid  up. 

Stats.  1865-6,  743,  Sec.  b. 

Sec  425.    The  President  and  a  majority  of  the  Direc-  certiflcateof 
tors  must,  within  thirty  days  after  the  payment  of  the  ^dSit^S^ 
twenty-five  per  cent,  of  the  capital  stock,  and  also  within  Ji^i  *'*'* 
thirty  days  after  the  payment  of  the  last  instalment  or 
assessment  of  the  capital  stock  limited  and  fixed,  prepare, 
subscribe  and   swear  to  a  certificate   setting  forth  the 
amount  of  the  fixed  capital  and  the  amount  thereof  paid 
op  at  the  times  respectively  in  this  section  named,  and  file 
the  same  in  the  office  of  the  County  Clerk  of  the  county 
where  the  principal  office  of  the  corporation  is  located, 

13 


?8 


CIVIL  CODE. 


I>roperty 
which  may 
be  imnrea* 


KandB  may 
be  investM, 
how. 


and  a  duplicate    thereof,  similarly   executed,  with    the 
Insurance  Commissioner. 

Stata.  1865-6,  743,  Sec.  10. 

Sec.  426.  Every  corporation  formed  for  fire  and  ma- 
rine insurance,  or  either  of  such  objects,  may  make  insur- 
ance upon  vessels,  freight,  money,  treasure,  goods  and 
effects,  and  upon  money  lent  upon  bottomry  and  respon- 
dentia, and  upon  other  interests  lawfully  insurable;  and 
they, may  also  make  insurance  against  fire  on  any  dwell- 
ing house  or  other  building,  and  on  merchandise  or  other 
property,  wherever  situated ;  and  they  may  cause  them- 
selves to  be  reinsured,  at  the  discretion  of  the  officers 
thereof. 

stats.  1865-6,  743,  Seo.  8. 

Seo.  427.  Every  fire  and  marine  insurance  company 
has  power,  either  by  its  Board  of  Directors  or  by  its 
Finance  or  Executive  Committee,  as  the  by-laws  may 
direct,  to  invest  its  funds  in  loans  upon  real  estate  or  per- 
sonal securities,  or  by  purchases  of  stocks,  bonds  or  other 
securities,  but  no  loan  must  be  made  on  the  stock  of  the 
company  as  security. 


[New  section.] 


KoTB. — This  new  section  was  suggested  by  the  Sam  Fraa- 
cisco  Board  of  Underwriters. 


luteofrisk.  Sec.  428.  Fire  and  marine  insurance  corporations 
must  never  take,  on  any  one  risk,  whether  it  is  a  marine 
insurance  or  an  insurance  against  fire,  a  sum  exceeding 
one-tenth  part  of  their  capital  actually  paid  in,  without 
reinsuring  the  excess  above  one-tenth. 

SUts.  1865-6,  747,  Seo.  15. 


AmonntB  to 
be  reeerred 
before 
making 
dividend*. 


Sec.  429.  No  corporation  transacting  fire,  marine  or 
inland  insurance  business  under  the  laws  of  this  State, 
must  make  any  dividends,  except  from  profits  remaining 
pn  hand  after  retaining,  unimpaired — 

1.  The  entire  subscribed  capital  stock. 

2.  All  the  premiums  received  or  receivable  on  outstand- 
ing marine  or  inland  risks,  except  marine  time  risks. 

3.  A  fund  equal  to  one-half  of  the  amount  of  ail  pre- 
miums on  fire  risks  and  marine  time  risks  not  terminated 
at  the  time  of  making  such  dividend. 

4.  A  snm  sufficient  to   pay  all  losses  reported,  or  in 
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course  of  Bettlement,  and  all  liabilities  for  expenses  and 
taxes. 

Suts.  IS67-8,  328,  Boo.  8. 

Sec.  430.    No  fire,  marine  or  inland  insurance  corpora-  Amonnteto 
tiOD,  with  a  subscribed  capital  of  less  than  two  hundred  bvcompa. 

'  •  niee  with 

thousand  dollars,  must  declare  any  dividends,  except  from  leaathantwo 

.    .  ,  ,      o  .  hundred 

profits  remaining  on  hand  after  reserving —  thousand 

1.  A  sun)  necessary  to  form,  with  the  subscribed  capi-  capital, 
tal  stock,  the  aggregate  sum  of  two  hundred  thousand 
dollars. 

2.  All  the  premiums  received  or  receivable  on  outstand- 
ing marine  or  inland  risks,  except  marine  time  risks. 

8.  A  fund  equal  to  one-half  the  amount  of  all  premiums 
on  fire  risks  and  marine  time  risks  not  terminated  at  the 
time  of  making  such  dividend. 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in 
coarse  of  settlement,  and  all  liabilities  for  expenses  and 
taxes. 

Stats.  1867-8,  328,  See.  9. 


CHAPTER  III. 


MUTUAL   LIFE,   HEALTH    AND    ACCIDENT    INSURANCE    COEPO- 

RATIONB. 

SicnoR  437.  Capital  stock.    Gnaranteo  Fond. 

488.  Of  what  Guarantee  Fand  shall  ooDsist. 

439.  What  eonstitutes,  and  defleienoy  in  fixed  capital. 

440.  Deolaxation  of  fixed  capital  to  be  filed. 

441.  Qoarantee  notes  and  interest,  how  disposed  of. 

443.  Insured  to  be  entitled  to  vote,  when. 
448.  May  inyest  in  what  securities. 

444.  Number  of  Directors  may  be  altered,  how. 

44i(.  Limitations  to  the  holding  of  stock  and  in  other  particulars 
may  bo  provided  for  in  by-laws. 

446.  Premiums,  how  payable. 

447.  Corporations  to  Aimish  Insurance  Commissioner  with  valua- 

tion of  policies  outstanding,  when.     How  estimated. 

448.  No  stamp  required  on  accident  insurance  contract. 

Sko.  437.    Every  corporation  formed  for  tbe*  purpose  capital  stock 
of  matoal  insurance  on  the  lives,  or  any  period  less  than 
life,  of  persons,  on  the  health  or  against  accidents  to 
tbem,  for  life  or  any  fixed  period  of  time,  or  to  purchase 
B'  i  sell  annuities,  must  have  a  capital  stock  of  not  less 
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Ihan  one  handred  thoQi^and  dollars.  It  mnst  not  make 
any  iDsurance  upon  any  risk  or  transact  any  other  busi- 
ness as  a  corporation  until  its  capital  stock  is  fully  paid 
OQWMtee  up  in  cash,  nor  until  it  has  also  obtained  a  fund,  to* be 
known  as  a  *^  Guarantee  Fund/'  of  not  less  than  two  hun- 
dred and  fifty  thousand  dollars,  as  is  hereinafter  provided. 
If  more  than  the  requisite  amount  is  subscribed,  the  stock 
must  be  distributed  prO*rata  among  the  subscribers.  Any 
subscription  may  be  rejected  by  the  Board  of  Directors 
or  the  committee  thereof,  either  as  to  the  whole  or  any  . 
part  thereof,  and  must  be.  so  far  as  rejected,  without 
effect. 

SUto.  1865-6,  753,  755,  Soos.  1,  8. 

owmtae  ^^^*  ^^^'    '^^^  Guarantee  Fund  mentioned  in  the  pre- 

aJSi?**'  ceding  section  must  consist  of  the  promissory  notes  of 
solvent  parties,  approved  by  the  Board  of  Directors  and 
.  by  each  other,  payable  to  the  corporation  or  its  order, 
and  at  such  times,  in  such  modes  and  in  such  sums,  with 
or  without  interest,  and  conformable  in  all  other  respects 
to  such  requirements  as  the  Board  of  Directors  prescribe; 
but  the  amount  of  the  notes  given  by  any  one  person 
mu8t  not  exceed  in  the  whole  the  sum  five  thousand  dol- 
lars, exclusive  of  interest.  Such  notes  must  be  payable 
absolutely  and  at  the  option  of  the  corporation ;  they 
must  bo  negotiable,  and  may  be  indorsed  and  transferred, 
or  converted  into  cash,  or  otherwise  dealt  with  by  the 
corporation,  at  its  discretion,  without  reference  to  any 
contingency  of  losses  or  expenses  Such  notes,  or  the 
proceeds  thereof,  must  remain  with  the  corporation  as  a 
fund  for  the  better  security  of  its  dealers,  and  constitute 
the  assets  of  the  corporation,  liable  for  all  its  debts,  obli- 
gations and  indebtedness  next  after  its  assets  from  pre- 
miums and  other  sources,  exclusive  of  capital  stock,  nutil 
the  net  earnings,  over  and  above  its  expenses,  losses  and 
liabilities,  shall  have  accumulated  in  cash,  or  securities 
in  ^hich  the  net  earnings  have  been  invested,  to  a  sum 
which,  with  the  capital  stock,  is  equal  to  the  aggregate 
of  the  ojriginal  amounts  of  the  Guarantee  Fund  and  of 
the  capital  stock.  '^ 

State.  1865-6,  755,  Seo.  9. 

ItitutM^'ajid       Sbo.  439.    The  sum  accumulated  as   provided  in  the 
S'S^tii*  preceding  section,  together  with  the  capital  stock,  shall 
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become  and  remain  the  fixed  capital  of  the  corporation, 
not  subject  to  division  among  the  stockholdors  or  parties 
dealing  with  it,  or  to  be  expended  in  any  manner  other- 
wise than  may  be  required  in  payment  of  the  corpora- 
tion's debts  and  actual  expenses,  until  the  business  of  the 
corporation  is  closed,  its  debts  paid,  and  its  outstanding 
policies  and  obligations  pf  every  kind  cancelled  or  pro- 
vided for;  and  if  from  acrv  ^a.u8e  a  deficiency  at  any  time 
occurs  in  such  fixed  capita/*,  ;ib' further  division  of  profits 
shall  take  place  until  such  defis'ieii'Qy.has  been  made  up. 

Stata.  1865-6,  755,  Seo.  9! 


Sec.  440.     Whenever  the  fixed  capital  <)f  t*ho/ corpora-  Decuration 
tion  is  obtained  as  hereinbefore  provided,  the/'Pnesident  uaitobe***" 
of  the  corporation  and  its  Actuary,  or  its  SecVeciVy'Jif 
there  is  no  Actuary,  must  make  a  declaration  in  writing'/;    >. 
sworn  to  before  some  Notary  Public,  of  the  amount  of  •/*';.• 
such  fixed  capital,  and  of  the  particular  kinds  of  property       *  •'* 
composing  the  same,  with  the  nature  and  amount  of  each 
kind,  which  must  be  filed   with  the  original  articles  of 
incorporation,  and  a  copy,  certified,  by  the  County  Clerk, 
must  be  published  for  at  least  four  weeks,  in  a  newspaper 
published  in  the  place  where  the  principal  office  of  the 
corporation  is  situated.     Upon  the  filing  of  such  declara- 
tion the  Guarantee  Fund  is  discharged  of  its  obligations, 
and  all'notes  of  the  fund  remaining  in  the  control  of  the 
coi^poration,  and   not  affected   by  any  lien   thereon,  or 
claim  in  that  nature,  must  be  surrendered  by  it  to  the 
makers  thereof,  respectively,  or  other  parties  entitled  to 
receive  the  same.  ' 

Stats.  1865-6,  756,  Sec.  10. 

Seo.  441.    Until  the  Guarantee  Fund  is  discharged  from  auanuitee 
its  obligations,  as  provided  in  the  preceding  section,  no   int«rtflt,how 

1  •   «    J  /•  I        /»        1  1  t  disposed  of. 

note  must  be  withdrawn  from  the  fund,  unless  another 
note  of  equal  solvency  is  substituted  therefor,  with  the 
unanimous  approval  of  the  Board  of  Directors  then  in 
office,  and  of  all  other  parties  liable  on  the  rest  of  the 
notes  comprising  the  Guarantee  Fund.  The  corporation 
must  allow  a  commission  of  five  per  cent,  per  annum  on 
all  such  guarantee  notes  while  outstanding,  and  also  inter- 
est on  all  moneys  paid  on  such  notes  by  the  parties  liable 
thereon,  at  the  rate  of  twelve  per  cent,  per  annum,  pay- 
able half  yearly,  until  repaid  by  the  corporation.     But 
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such  rale  of  interest  may,  from  time  to  time,  at  intervals 
of  not  less  than  one  year,  be  increased  or  reduced  by  the 
Board  of  Directors,  so  as  to  conform  to  the  then  current 
rates  of  interest. 

Stats.  1865-«,  756,  8eo.  10. 

Sko.  442.  After  the  filing  al^  the  declaration  of  the 
fixed  capital,  as  in  this  article  .provided,  the  holders  of 
policies  of  life  insurance  ^b/.  bhe  term  of  life,  on  which 
the  premiums  are  net  ij^  default,  may  vote  at  the  election 
of  Directors,  ancj  have  one  vote  for  each  one  thousand 
dollars  insure^  py  their  policies,  respectively. 

V      %      ^  ^  Stats.  1865-0,  754»  Seo.  6. 


Mayinrest..  '•PbC.''443.     The  uumber  of  Directors  specified  in  the 
McuciiiM^  i^arCicles  of  incorporation  may  be  altered  from  time  to 
'•.-    1  **  time,  during  the  existence  of  the  corporation,  by  resolu- 
tion, at  the  annual  meeting  of  a  majority  of  those  enti- 
tled to  vote  at  the  election  of  Directors,  but  the  number 
must  never  be  reduced  below  seven. 

8tat8.  1865-6,  754,  Sec.  5. 


Number  of 
Directors 
maybe 
altered,  how. 


Sec.  444.  Life,  health  and  accident  insurance  corpora- 
tions may  invest  their  capital  stock  as  follows  : 

1.  In  loans  upon  unencumbered  and  improved  real 
estate  within  the  State  of  California,  which  shall  be  worth 
at  the  time  of  the  investment  at  least  fifty  per  cent,  more 
than  the  sum  loaned. 

2.  In  the  purchase  of  or  lonns  upon  interest-bearing 
stocks,  bonds  and  other  securities  of  the  United  '  States, 
and  of  the  States  thereof. 

3.  In  the  purchase  of  or  loans  upon  interest^bearing 
bonds  of  any  incorporated  city,  or  city  and  county  in  the 
State  of  California. 

i.  In  the  purchase  of  or  loans  upon  any  stocks  of  com- 
panies and  corporations  formed  under  the  laws  of  this 
State,  except  mining  stocks;  which  shall  have,  at  the  time 
of  the  investment,  a  value,  in. the  City  and  County  of  San 
Francisco,  of  not  less  than  sixty  per  cent,  of  their  par 
value,  and  which  shall  be  rated  as  first  class  securities. 

But  no  loans  shall  be  made  on  any  securities  specified  in 
Snbds.  2,  3  and  I,  of  this  section,  in  any  amount  beyond 
seventy -five  per  cent,  of  the  market  value  of  the  sccuri- 
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ties,  nor  shall  any  loan  be  made  on  the  stock  of  the  cor- 
poration making  the  loan. 

stats.  1867-S,  661;  1865-6,  748,  Seo.  18. 

NoTB. — The  exception  of  mining  8tocl^8  is  here  made 
to  eonform  to  what  was  evidently  the  intentioi^  of  the  Legis- 
lature, hat  which,  as  printed  in  the  statates,  was  grossly 
perverted  and  reversed. 

Sec.  445.     The  corporation,  may,  by  its  by-laws,  limit  Limitatiou* 
the  number  of  shares  which' nA-ay,  b;e  held  by  any  one  per-  iDg  of  stock 
son,  and  make  such  other  provis^OR^  i(}x  the  protection  of  particulars 
the  stockholders  and  the  better  secu^it7<cf  those  dealing  Tided for^?~ 
with  it,  as  to  a  majority  of  the  stockhqlderd  may  seem     ^' 
proper,  not  inconsistent  with  the  provisions  of  thi^  Title 
or  Part. 

Stats.  1865-4,  754,  Seo.  7. 

Sec.  446.  Ail  premiums  must  be  payable  wholly  in'  >r^i»^pi«, 
cash,  or  one-half  or  a  greater  proportion  in  cash,  and  the  *»'^*i*y**'^*- 
remainder  in  promissory  notes  bearing  interest,  as  may 
be  provided  for  by  the  by-laws.  Agreements  and  policies 
of  insurance  made  by  the  corporation  may  be  a)>on  the 
basis  of  full  or  partial  participation  in  the  profits,  or  with- 
out any  participation  therein,  as  may  be  provided  by  the 
by-laws  and  agreed  between  the  parties. 

Stats.  1865>6,  758,  Sec.  16. 

Seo.  447.     Every  life  insurance  corporation  doing  bnsi-  corporatfoo* 
ness  in  this  State,  or  formed  under  the  provisions  of  this  i^,ro^ce 
Part,  must,  on  or  before  the  first  Monday  in  January  of  S?5JmS^Z" 
each  yeari  furnish  the  Insurance  Commissioner  the  neoes-  fciMou't!^^" 
sary  data  for  determining  the  valuation  of  all  its  policies  Jjjen!"*' 
outstanding  on  the  thirty- first  day  of  December  next  pre- 
ceding ;  which  valuation  must  be  based  upon  the  rate  of  How 
mortality  as  established  by  the  American  experience  life 
table.    The  rate  of  interest  to  be  assumed  must  be  four 
and  one-half  per  cent,  per  annum. 

Stats.  1870,  859,  Sec.  1. 

Note. — This  section  will,  in  the  hill  prepared  for  the  Leg- 
islature, he  also  placed  in  the  chapter  on  iMurance  OommU' 
$ioner.  The  first  section  of  this  chapter  requires  all  corpo- 
rations doing  the  business  of  insurance  to  be  governed  bj 
the  provisions  of  the  chapter  on  InMurance  Comi^i99xontr, 
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No  stamp 
requirea  on 
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inenrance 
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Seo.  448.  No  stamp  is  required  nor  stamp  daty  exacted 
on  any  contract  of  insurance,  when  such  contract  insures 
against  accident  which  may  result  in  injury  or  death. 

Stats.  1865-6,  171,  Sec.  I. 

,  Note. — This  chapter  has  been  examined  by  the  San  Fran- 

cisco Board  of  Underwriters,  their  proposed  amendments 
have  been  incorporated,  and,  as  presented,  is  approved  by 
them.  •*• 


.•  • 


••  •  •  • 


•  • 


•\  .  • 
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Directors  to 
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OFFICERS  AND  CORPORATE  STOCK. 

Section  453.  Directors  to  be  elected,  when. 

454.  Assessments  of  stock,  how  made  and  collected. 

456.  Additional  provisions  in  assessment  and  transfer  of  stock. 

456.  Corporations  may  borrow  money  and  issue  bonds.     Limita- 

tiofi  of  amount. 

457.  To  provide  a  Sinking  Fund  to  pay  bonds. 

458.  Capital  stock  to  be  fixed. 

459.  CertifiQibte  of  payment  of  fixed  capital  stock. 

Sec.  453.  Directors  of  railroad  corporations  may  be 
elected  at  a  meeting  of  the  stockholders  other  than  the 
annual  meeting,  as  a  majority  of  the  fixed  capital  stock 
may  determine,  or  as  the  by-laws  may  provide,  or  as  may 
be  declared  in  the  articles  of  incorporation;  notice  thei*eof 
to  be  given  as  provided  for  notices  of  meetings  to  adopt 
by-laws,  in  Art.  II,  Chap.  I,  Tit.  I,  of  this  Part. 

Stats.  1870,  577,  Seo.  1. 


Ameiisiuents       Seo.  454.     The  Dircctors  of  railroad  Corporations  ma3\ 

of  stock,  how  '  •' 

madennd       bv  ordcr,  demand  and  call  in  from  the  stockholders,  at 
such  times  as  they  may  deem  proper,  the  sums  by  them 
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sabecribed  to  tbe  capital  stock,  id  equal  instalments  of 
not  more  than  ten  percent  per  month,  unless  in  th'e  arti- 
cles of  incorporation  it  is  otherwise  stipulated.  Assess- 
ments to  be  levied  and  collected  as  provided  in  Chap.  II, 
Tit.  I,  of  this  Part. 

Stats.  1861,  61.%  S«o.  18  ;  1863,  610,  Seo.  4. 

Sec  465.    No   stock  in    any  railroad   corporation   is  Additional 

nil  .i.«.  .  11  »Ai  A       provlaioni  Id 

transferable  until  all  the  previous  calls  or  inBtalments  awcflsment 
thereon  have  been  fully  paid  in,  nor  is  any  such  transfer  of  stock, 
valid  except  as  between   the  parties  thereto,  unless  at 
least  twenty  per  cent,  has  been  paid  thereon  and  certifi- 
cates issued  therefor,  and  the  transfer  approved  by  the 
Board  of  Directors. 

stats.  1861,  607,  Sec.  12;  1868,  613,  Seo.  3. 

S«3.  456.     Railroad  corporations  may  borrow,  on  the  Corporations 

..        „     ,  .1-1  t  1      .  J    may  borrow 

credit  of  the  corporation,  and  under  such  regulations  and  money  and 

isTOe  Ijonds. 

restrictions  as  the  Directors  thereof,  by  unanimous  con- 
currence, may  impose,  such  sums  of  money  as  may  bo 
necessary  for  constructing  and  completing  their  railroad, 
and  may  issue  and  dispose  of  bonds  or  promissory  notes 
therefor,  in  denominations  of  not  less  than  ^ve  hundred 
dollars,  and  at  a  rate  of  interest  not  exceeding  ten  per 
cent,  per  annum ;  may  also  issue  bonds  or  promissory 
notes  of  the  same  denomination  and  rate  of  interest,  in 
payment  of  any  debts  or  contracts  for  constructing  and 
completing  their  road,  with  its  equipments  and  all  else 
relative  thereto.  The  amount  of  bonds  or  promissory  Limitation 
notes  issued  for  such  purposes  must  not  exceed,  in  all,  the 
amount  of  their  capital  stock ;  and  to  secure  the  payment 
of  such  bonds  or  notes,  they  may  mortgage  their  corpo- 
rate property  and  franchise. 

Stats.  1861,  610;  Sec.  15  ;  1862,  547,  Sec.  1. 

Sbc.  457.     The  Directors  must  provide  a  Sinkin^c  Fund,  To  proTidea 

^7  fill    %  I 

to  be  specially  applied  to  the  redemption  of  such  bonds,  Fiuid'to 
OD  or  before  their  maturity,  and  may  also  confer  on  any  ^^ 
bolder  of  any  boqd  or  note  so  issued,  for  money  borrowed, 
or  in  payment  of  any  debt  or  contract  for  the  construc- 
tion and  equipment  of  such  road,  the  right  to  convert 
tbe  principal  due  or  owing  thereon,  into  stock  of  such 
corporation,  at  any  time  within  eight  years  from  the  date 

14 
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of  such  bonds,  under  such  regulations  as  the  Directors 
may  adopt. 

State.  1861,  610,  Sec.  15  ;  1862, 547,  Sec.  1. 

^h^^^  Sec.  458.  When,  at  any  time  after  filing  the  articles 
of  incorporation,  it  is  ascertained  that  the  capital  stock 
therein  set  out  is  either  more  or  less  than  actually  re- 
quired for  constructing,  equipping,  operating  and  main* 
taining  the  road,  by  a  two-third  vote  of  the  stockholders 
•  the  capital  stock  must  be  fixed,  and  a  certificate  thereof, 
and  of  the  proceedings  had  to  fix  the  same,  must  be  made 
out  and  filed  in  the  office  of  the  Secretary  of  State. 

State.  1861,  610,  Sec.  6. 

Certiflcatea  Seo.  459.  Within  thirty  days  after  the  payment  of  the 
of^^^°  last  instalment  of  the  fixed  capital  stock  of  any  railroad 
corporation,  organized  under  this  Title  and  Part,  tbe 
President  and  Secretary,  and  a  majority  of  the  Directors 
thereof,  must  make,  subscribe  and  file  in  the  office  of  tbe 
Secretary  of  State  a  certificate,  stating  the  amount  of  the 
fixed  capital  stock  and  that  the  whole  thereof  has  been 
paid  in.  •  Tbe  President  and  Secretary  must  swear  to  the 
truth  of  the  certificate  before  filing  the  same. 

State.  1861,  610,  Sec.  16. 


capital  Ktock 


CHAPTEB  II. 

ENUMERATION    OF  POWERS. 

Sbctiok  465.  Ennmeratioii  of  powers. 

1.  To  sarrej  road. 

2.  May  accept  real  estate. 

3.  May  acqaire  real  estate. 

4.  Lay  out  road,  how  wide. 

5.  Where  may  oon«truct  road. 

6.  May  cross  or  oonnect  roads. 

7.  May  parchase  land,  timber,  stone,  grarel,  eto. 

8.  Carry  persons  and  freight. 

9.  Ereot  necessary  buildings. 

10.  Regulate  time  and  freights,  subject  to  legislation. 

11.  Regulate  force  and  speed. 

12.  Subject  to  Tit.  I  of  this  Part. 

466.  Map  and  profile  to  be  filed. 

467.  May  change  line  of  road. 

468.  Forfeiture  of  franchise. 

469.  Crossings  and  intersections.    Condemnation. 
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SccTiox  470.  Kol  to  use  slreets,  alleys  or  water,  in  cities  or  towns,  except 
bj  a  two-third  rote  of  the  city  or  town  authorities. 

471.  Railroads  through  cities  not  to  charge  fare  to  and  from  points 

therein. 

472.  When  crossing  railroads  or  highways,  how  other  lands  are 

aeqnired. 

473.  Corporations  may  consolidate.    Publication  of  notice.    Copy 

to  be  filed. 

SsG.  465.    Every  railroad  corporation  has  power —  Ennmera- 

1.  To  cause  snch  oxami nation  and  surveys  to  be  made  powen. 
as  may  be  necessary  to  the  selection  of  the  most  advan-  r^*^^^ 
tageoQS  route  for  the  railroad;   and  for  snch  purposes, 

their  officers,  agents  and  employes,  may  enter  upon  the 
lands  or  waters  of  any  person,  subject  to  liability  for  all 
damages  which  they  do  thereto. 

2.  To  receive,  hold,  take  and  convey,  by  deed  or  other-  May  accept 
wise,  as  a  natural  person,  such    voluntary  grants   and 
donations  of  real  estate  and  other  property  which  may  be 

made  to  it,  to  aid  and  encourage  the  construction,  main- 
tenance and  accommt>dation  of  such  railroad. 

3.  To  purchase,  or  by  voluntary  grants  or  donations  to  Mar  ^qairo 
receive,  enter,  take  possession  of,  hold  and  use  all  sach        ~ 
real  estate  and    other  property,  as  may  be  absolutely 
Decessary  for  the  construction  and  maintenance  of  such 
railroad,  and  for  all  stations,  depots  and  other  purposes, 
necessary  to  successfully  work  and  conduct  the  business 

of  the  road. 

4.  'To  lay  out  its  road  not  exceeding  nine  rods  wide,  Layoutroad, 

J  !.•!  .!.«  how  wide. 

and  to  construct  and  mam  tarn  the  same  with  a  single  or 
double  track,  and  with  such  appendages  and  adjuncts  as 
may  be  necessary  for  the  convenient  use  of  the  same. 

5.  To  construct  their  road  across,  along  or  upon  any  where  may 
stream  of  water,  water  course,  roadstead,  bay,  navigable  ro3."** 
stream,  street,  avenue  or  highway,  or  across  any  railway, 

canal,  ditch  or  flume,  which  the  route  of  its  road  inter- 
sects, crosses  or  runs  along,  in  such  manner  as  to  afford 
security  for  life  and  property;  but  the  corporation  shall 
restore  the  stream  or  water  course,  road,  street,  avenue, 
highway,  railroad,  canal,  ditch  or  flume  thus  intersected, 
to  its  former  state  of  usefulness,  as  near  as  may  be,  pr  so 
thai  the  railroad  shall  not  unnecessarily  impair  its  useful- 
ness or  injure  its  franchise. 

6.  To  cross,  intersect,  join  or  unite  its  railroad  with  Maycroegor 

^  connect 

any  other  railroad,  cither  before  or  after  construction,  at  r<»ds. 
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Garry  per- 
sona and 
freight 

Krect  necee- 
sary  bolld- 
icgB, 


Regulate 
tlineond 
freights, 
subjeot  to 
legialatton. 


Regulate 
force  and 
speed. 


Snl^ect  to 
Tit.  I  of  this 
Part. 


any  point  upon  its  roate,  and  upon  the  grounds  of  such 
other  railroad  corporation,  with  the  necessary  turnouts, 
sidings  and  switches,  and  other  conveniences  in  further- 
ance of  the  objects  of  its  connections;  and  every  corpo- 
ration  y^hose  railroad  is,  or  shall  be  hereafter,  intersected 
by  any  new  railroad,  shall  unite  with  the  oW^ners  of  such 
new  railroad  in  forming  such  intersections  and  connec- 
tions, and  grant  facilities  therefor ;  and  if  the  two  corpo- 
rations cannot  agree  upon  the  amount  of  compenBation 
to  be  made  therefor,  or  the  points  or  the  manner  of  such 
crossings,  intersections  and  connections,  the  same  shall 
be  ascertained  and  determined  as  is  provided  in  Tit.  YII, 
Part  III,  CoDB  OF  Civil  Peooedurb. 

7.  To  purchase  lands,  timber,  stone,  gravel  or  other 
materials,  to  be  used  in  the  construction  and  maintenance 
of  its  road  and  all  necessary  appendages  and  adjuncts,  or 
acquire  them  in  the  manner  provided  in  Tit.  YII,  Part  III, 
Code  of  Civil  Procedure,  for  the  condemnation  of  lands; 
and  to  change  the  line  of  its  road,^n  whole  or  in  part, 
whenever  a  majority  of  the  Directors  so  determine,  as  Is 
provided  hereinafter;  but  no  such  change  must  vary  the 
general  route  of  such  road,  as  contemplated  in  its  artlelea 
of  incorporation. 

8.  To  carry  persons  and  property  on  their  railroad,  and 
receive  tolls  or  compensation  therefor. 

9.  To  erect  and  maintain  all  necessary  and  convenient 
buildings,  stations,  depots,  fixtures  and  machinery,  for 
the  accommodation  and  use  of  their  passengers,  freight 
and  business.. 

10.  To  regulate  the  time  and  manner  in  which  passen- 
gers and  property  shall  be  transported,  and  the  tolls  and 
compensation  to  be  paid  therefor,  subject  to  be  altered, 
changed  or  amended  by  the  Legislature  at  any  time. 

11.  To  regulate  the  force  and  speed  of  their  locomo- 
tives, cars,  trains  or  other  machinery  used  and  employed 
on  their  road,  and  to  establish,  execute  and  enforce  all 
needful  and  proper  rules  and  regulations  for  the  manage- 
ment of  its  business  transactions,  usual  and  proper  for 
railrgad  corporations. 

)2.  To  possess  all  the  powers  and  be  subject  to  all  the 
provisions  of  Tit.  I  of  this  Part,  so  far  as  the  same  arc  not 
in  conflict  or  inconsistent  with  the  provisions  of  this  Title. 

StaU.  1861,  607,  Seo.  17. 
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Sec.  466.     Every  railroad  corporation  in   this  State  Map  and 

,       proftift  to  ht 

mast,  within  a  reasonable  time  after  its  road  is  finally^  flied. 
'  located,  cause  to  be  made  a  map  and  profile  thereof,  and 
of  the  land  acquired  for  the  use  thereof,  and  the  bounda- 
ries of  the  several  counties  through  which  the  road  may 
ran,  and  file  the  same  in  the  office  of  the  Secretary  of 
State;  and  also  like  maps  of  the  parts  thereof  located  in 
different  counties,  and  file  the  same  in  the  office  of  the 
Clerk  of  the  county  in  which  such  parts  of  the  road  are, 
there  to  remain  of  record  forever.  The  maps  and  profiles 
must  be  certified  by  the  Chief  Engineer,  the  Acting  Pres- 
ident and  Secretary  of  such  company,  and  copies  of  the 
same,  so  certified  and  filed,  be  kept  in  the  office  of  the 
Secretary  of  the  corporation,  subject  to  examination  by 
all  parties  interested. 

SUts.  1861,  621,  Se<s.  34. 

Sec  467.    If,  at  an3-  time  after  the  location  of  the  line   May  change 

_  '  **  Une  of  road  • 

of  the  railroad,  and  the  filing  of  the  maps  and  profiles 
thereof,  as  ^provided  in  the  preceding  section,  it  appears 
that  the  location  can  be  improved,  the  Directors  may,  as 
provided  in  Snhd.  7,  Sec  465,  alter  or  change  the  same, 
and  cause  new  maps  and  profiles  to  be  filed,  showing 
snch  changes,  in  the  same  offices  where  the  originals  are 
of  file,  and  may  proceed,  in  the  same  manner  as  the  orig- 
inal location  was  acquired,  to  acquire  and  take  posseS'- 
sion  of  such  new  line,  and  must  sell  or  relinquish  the 
lands  owned  by  them  for  the  original  location,  within  five 
years  after  such  change.  No  new  location,  as  herein  pro- 
vided, must  be  so  run  as  to  avoid  any  points  named  in 
their  articles  of  incorporation. 

SUt8.  1861,  616,  See.  18. 

Sec  468.  Every  railroad  corporation  must,  within  two  Forfettare 
years  after  filing  its  original  articles  of  incorporation,  °  "°^ 
begin  the  construction  of  its  road,  and  must  every  year 
thereafter  complete  and  put  in  full  operation  at  least  five 
miles  of  its  road,  until  the  same  is  fully  completed;  and 
upon  its  failure  so  to  do,  for  the  period  of  one  year,  its 
nght  to  extend  its  road  beyond  the  point  then  completed 
is  forfeited. 

Stats.  1861,  626,  Sec.  54 ;  1870,  578,  Sec.  2. 

Sec  469.     Whenever  the  track  of  one  railroad  inter-  orowinga 
sects  or  crosses  the  track  of  another  railroad,  whether  SSiISi?' 
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Condemna« 
tion. 


the  same  be  a  street  railroad  wholly  within  the  limits  of 
a  city  or  town,  or  other  railroad,  the  rails  of  either  or 
each  road  mast  be  so  cat  and  adjusted  as  to  permit  the 
passage  of  the  cars  on  each  road  with  as  little  obstrac- 
tion  as  possible ;  and,  in  case  the  persons  or  corporations 
owning  the  railroads  cannot  agree  as  to  the  compensa- 
tion to  be  made  for  cutting  and  adjusting  the  rails,  the 
condemnation  of  the  right  of  way  over  the  one  for  the 
use  of  the  other  road  may  be  had  in  proceedings  under 
Tit.  yil,  Part  III,  Code  op  Civil  Prooeduee,  and  the 
damages  assessed  and  the  right  of  way  granted  as  in 
other  cases. 

State.  1862,  498,  Sec  2. 


Not  to  QM 

Btrwts, 
alleys  or 
water,  In 
cities  or 
towns,  ex- 
cept by  a 
two- third 
TOte  of  the 
city  or  town 
antborities. 


Railroads 

through 

cittes  not  to 

charge  fare 

toandftxnn 

points 

therein. 


Seo.  470.  No  railroad  corporation  must  use  any  street, 
alley  or  highway,  or  any  of  the  land  or  water,  within  any 
incorporated  city  or  town,  unless  the  right  to  so  use  the 
same  is  granted  by  a  two*third  vote  of  the  town  or  city 
authority  from  which  the  right  must  emanate. 

Note. — This  is  a  limitation  upon  Sec.  367,  general  pro- 
visions of  corporations. 

■ 

Seo.  471.  No  railroad  corporation,  other  than  street 
railroads,  availing  itself  of  the  provisions  of  the  preced* 
ing  section  and  acquiring  right  of  way  from  city  authori- 
ties, shall  ever  use  their  road  for  street  railroad  purposes, 
or  for  the  purpose  of  carrying  passengers  for  a  considera- 
tion, from  any  point  to  another  in  the  same  city. 

Stats.  1861,  618,  Sec.  21. 


When  cross-  Sec.  472,  Whenever  the  track  of  such  railroad  CTOSSCS 
or  highways,  a  railroad  or  highway,  such  railroad  or  highway  may  be 
lands  are       carHcd  uuder,  over  or  on  a  level  with  the  track,  as  may 

acQuired 

be  most  expedient;  and  in  cases  where  an  embankment 
or  cutting  necessitates  a  change  in  the  line  of  such  rail* 
read  or  highway,  the  corporation  may  take  such  addi- 
tional lands  and  material  as  are  necessary  for  the  con- 
struction of  such  road  or  highway  on  such  new  line.  If 
such  other  necessary  lands  cannot  be  had  otherwise,  they 
may  be  condemned  as  provided  in  Tit.  VII,  Part  III,  Code 
OF  Civil  Procedure,  and  when  compensation  is  made 
therefor,  the  same  becomes  the  property  of  the  corpora- 
tion. 

Stets.  1861,  617,  Sec.  19. 
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Sec.  478.     Two  or  more  railroad  corporations  may  con-  OorporationB 
8olidate  their  capital  stock,  debts,  property,  assets  and  dat«. 
franchises,  in  snch  manner  as  may  be  agreed  upon  by 
their  respective  Boards  of  Directors.    No  snch  amalga- 
mation or   consolidation    must   take  place  without  the 
written  consent  of  the  holders  of  three-fourths  in  Talne 
of  all  the  stock  of  each  corporation ;  and  no  such  amal- 
gamation or  consolidation  must,  in  any  way,  relieve  such 
corporation  or  the  stockholders  thereof  from  any  and  all 
just  liabilities.    In  case  of  such  amalgamation  or  consol-  Publication 
idation,  due  notice  of  the  same  must  be  given,  by  adver- . 
tisement  for  one  month,  in  at  least  one  newspaper  in 
«ach  county,  if  there  be  one  published  therein,  into  or 
through  which  such  roads  run,  and  also  for  the  same 
length  of  time  in  one  paper  published  in  Sacramento,  and 
^D  two  papers  published  in  San  Francisco;  and  when  the  Copy  to  be 
^^UBoIidation  and  amalgamation  is  completed,  a  copy  of     ^' 
the  Dew  articles  of  incorporation  must  be  filed  in  the 
<>ffice  of  the  Secretary  of  State. 

State.  1861,  622,  Seo.  40. 
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CHAPTER  III. 

BUSINESS,   HOW  CONDUCTED. 

■470.  Cheeks  to  be  affixed  to  all  baggage.     Damages. 
•480.  Annaal  report  to  be  verified.    Form  of  report. 

481.  Dnties  of  corporation. 

482.  Corporation  to  pay  damages  for  refusal. 

483.  Furnish  room  inside  passenger  ears,  and  be  responsible  for 

damages  orceurring  on  freight  and  other  cars. 

484.  Corporations  to  post  printed  regulations,  and  not  responsible 

for  damages  in  violation  of  rules. 
486.  To  pay  damages.    Not  liable  in  certain  cases.    Corporation 
may  recover  damages,  when. 

486.  Regulations  of  trains.    Penalty. 

487.  Conductor  may  eject  passengers,  when. 

488.  Officers  to  wear  badge. 

489.  Rates  of  charges. 

490.  Passenger  tickets,  how  issued  and  to  be  good  for  six  months. 

491.  Character  of  iron  to  be  used. 

^*  479.  A  check  mast  be  affixed  to  every  package  or  checks  to  he 
P*  ^^\  of  baggage,  when  taken  for  transportation  by  any  Sa^^*" 
•S^^t  or  employe  of  such   railroad  corporation,  and  a 
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daplicate  thereof  given  to  the  passenger  or  person  deliv- 
Dnmagis.  enng  the  same  in  his  behalf;  and  if  such  check  is  refused 
on  demand,  the  railroad  corporation  mast  pay  to  such 
passenger  the  sam  of  twenty  dollars,  to  be  recovered  in 
an  action  for  damages;  and  no  fare  or  toll  roust  be  col- 
lected or  received  from  such  passenger,  and  if  such  pas- 
senger has  paid  his  fare,  the  same  must  be  returned  by  .the 
conductor  in  charge  of  the  train ;  and  on  producing  the 
check,  if  his  baggage  is  not  delivered  to  him  by  the  agent 
or  employ^  of  the  railroad  corporation,  he  may  recover 
.  the  value  thereof  from  the  corporation. 

Stftt8."1861,  623,  Seo.  42. 


Annnnl  re- 
port  to  bo 
Teiifled. 


Form  of 
report. 


Seo.  480.  Every  railroad  corporation  must  make  an 
annual  report  to  the  Secretary  of  State,  or  other  officer 
designated  by  law,  of  its  operations  for  each  year,  ending 
on  the  thirty-first  day  of  December,  verified  by  the  o^ths 
of  the  President  or  Acting  Superintendent  of  operations^ 
the  Secretary  and  Treasurer  of  such  corporation,  and 
file  it  in  the  office  of  the  Secretary  of  State  or  such  other 
designated  officer  by  the  twentieth  day  of  February, 
which  must  state — 

1.  The  capital  stock  and  the  amount  thereof  actually 
paid  in. 

2.  The  amount  expended  for  the  purchase  of  lands  for 
the  construction  of  the  road,  for  buildings,  and  for  engines 
and  cars,  respectively. 

3.  The  amount  and  nature  of  its  indebtedness,  and  the 
amount  due  the  corporation. 

4.  The  amount  received  from  the  transportation  of  pas- 
sengers, property,  mails  and  express  matter,  and  from 
other  sources. 

5.  The  amount  offreight,  specifying  the  quantity  in  tons. 

6.  The  amount  paid  for  repairs  of  engines,  cars,  build- 
ings, and  other  expenses,  in  gross,  showing  the  current 
expenses  of  running  such  road. 

7.  Thenumber  and  amount  of  dividends,  and  when  paid. 

8.  The  number  of  engine  houses  and  shops,  of  engines 
and  cars,  and  their  character. 

A  report  must  also  bo  made  to  the  Governor  and  Sur- 
veyor-General of  the  State,  as  required  by  Chap.  HI,  Title 
on  Public  WajfSj  Political  Code. 

state.  1861,  624,  See.  44. 
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Sic.  481.    Every  Hucb  corporation  must  start  and  ran  satiMar 

oorporatioii. 

tbeir  cars,  for  the  transportation  of  persons  and  property, 
at  Boch  regular  times  as  they  shall  fix  by  pnblic  notice, 
and  must  furnish  sufficient  accommodations  for  the  trans- 
portation of  all  such  passengers  and  property  as,  within  a 
reasonable  time  previous  thereto  offer,  or  is  offered,  for 
transportation,  at  the  place  of  starting,  at  the  junction  of 
other  railroads,  and  at  siding  and  stopping  places  estab- 
lished for  lyceiving  and  discharging  way  passengers  and 
freight;  and  must  take,  transport  and  discharge  such  pas- 
sengers and  property  at,  from  and  to  such  places,  on  the 
dob  payment  of  tolls,  freight  or  fare  therefor. 

Stats.  1861,  624,  Beo.  45. 

Sec.  482.    In  case  of  refusal  by  such  corporation  or  corpontka 
their  agents  so  to  take  and  transport  any  passengers  or  t^lx 
property,  or  to  deliver  the  same,  at  the  regular  appointed  " 
places,  such  corporation  must  pay  to  t^e  party  aggrieved 
all  damages  which  is  sustained  thereby,  with  costs  of  suit. 

Suts.  1S61,  624,  Seo.  46. 

Seo.  483.    Every  railroad  corporation  roust  furnish,  on  FwniBh 

.  ^  M.  room  InsMa 

the  inside  of  its  passenger  cars,  sufficient  room  and  ac-  pamenger 
commodations  for  all  passengers  to  whom  tickets  are  sold  reepoiwibie 
for  any  one  trip,  and  for  all  persons  presenting  tickets  oocnrringoL 
entitling  them  to  travel  thereon;  and  when  fare  is  taken   other  cm. 
for  transporting  passengers  on  any  baggage,  wood,  gravel 
or  freight  car,  the  same  care  must  be  taken  and  the  same 
responsibility  is  assumed  by  the  corporation  as  for  pas- 
sengers on  passenger  cars. 

[New  McUoD.]  6Ut8. 1861,  625,  Sec.  48. 

Sec  484.    Every    railroad    corporation     must     have  oorpontioQi 
printed  and   conspicuously  posted   on  the  inside  of  its  ^i^ng. 
passenger  cars  its  rules  and  regulations  regarding  fare  notra^pouiu 
and  conduct  of  its  passengers ;  and  in  case  any  passen-  ^m^L'^tIoI 
ger  is  injured  on  or  from  the  platform  of  a  car,  or  on  any  JJSSl  ^ 
baggage,  wood,  gravel  or  freight  car,  in  violation^of  such 
printed  regulations,  or  in  yiolation  of  positive  verbal  in- 
Btractions  or  injunctions  given  to  such  passenger  in  per* 
son  by  any  officer  of  the   train,  the  corporation  is  not 
rcs|K)nBib1e  for  damages  fdr  such  injuries,  unless  the  eor- 
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Not  liable  in 
certain 


poratioQ  failed  to  comply  with  the  provisions  of  the  pre- 
ceding section. 

[New  section.]  SUta.  1861,  626,  Sec.  48. 

To  pay  dam.  Seo.  485.  Eailroad  corporations  must  make  and  main- 
tain a  good  and  sufficient  fence  on  either,  or  both  sides, 
of  their  track  and  property.  In  case  they  do  not  make 
and  maintain  such  fence,  if  their  engine  or  cars  shall  kill 
or  maim  any  cattle  or  other  domestic  animals,  upon  their 
line  of  road  which  passes  through  or  along  the  property 
of  the  owner  thereof,  they  must  pay  to  the  owner  of  such 
cattle  or  other  domestic  animals  a  fair  market  price  for 
the  same,  unless  it  occurred  through  the  neglect  or  fault 
of  the  owner  of  the  animal  so  killed  or  maimed.  Rail- 
road corporations  paying  to  the  owner  of  the  land 
through  or  along  which  their  road  is  located  an  agreed 
price  for  making  and  maintaining  such  fence,  or  paying 
the  cost  of  such  fence  with  the  award  of  damages  allowed 
foi^  the  right  of  way  for  such  railroad,  are  relieved  and 
exonerated  from  all  claims  for  damages  arising  out  of  the 
killing  on  maiming  any  animals  of  persons  who  thus  fail 
to  construct  and  maintain  such  fence;  and  the  owners  of 
such  animals  are  responsible  for  any  damages  or  loss 
which  may  accrue  to  such  corporation  from  such  animals 
being  upon  their  railroad  track,  resulting  from  the  non- 
constrnction  of  such  fence,  unless  it  is  Hhown  that  such 
loss  or  damage  occurred  through  the  negligence  or  fault 
of  the  corporation,  its  officers,  agents  or  employes. 

Stats.  1861,  628,  See.  40. 


Corporation 
may  recover 
damagee, 
when. 


Regulations 
of  trains. 


Penalty. 


SisG.  486.  A  bell,  of  at  least  twenty  pounds  weight, 
must  be  placed  on  each  locomotive  engine,  and  be  rung 
at  a  distance  of  at  least  eighty  rods  from  the  place  where 
the  railroad  crosses  any  street,  road  or  highway,  and  be 
kept  ringing  until  it  has  crossed  such  street,  road  or  high- 
way, under  a  penalty  of  one  hundred  doUara  for  every 
neglect,  to  be  paid  by  the  corporation  owning  the  rail- 
road, which  may  be  recovered  in  an  action  prosecuted  by 
the  Bistrict  Attorney  of  the  proper  county,  for  the  use 
of  the  State.  The  corporation  is  also  liable  for  all  dam- 
ages sustained  by  any  person,  and  caused  by  its  locomo- 
tives, train  or  cars,  when  the  *provisions  of  this  section 
are  not  complied  with. 

Stat«.  1861,623,  See.  41. 
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Sac.  487.  If  any  pasBenger  neglects  or  refases  to  pre-  Conductor 
pay  bis  fare  or  toll  upon  demand,  the  conductor  of  the  pnasengeni, 
train  or  the  employes  of  the  corporation  may  put  him 
oat  of  the  care  at  any  stopping  place  the  conductor  may 
elect,  unless  the  passenger  pays  or  tenders  him  an  amount 
at  least  ten  per  cent,  more  than  the  fixed  fare  not  so  pre- 
paid. 

StAto.  1861,  626,  Seo.  49. 

Sbc.  488.'  Every  conductor,  baggage-master,  engineer,  offlcemto 
brakeman  or  other  employ^  of  any  railroad  corporation, 
employed  on  a  passenger  train  or  at  stations  for  passen- 
gers, must  wear  upon  his  hat  or  cap,  or  in'  some  conspicu- 
ous place  on  the  breast  of  his  coat,  a  badge,  indicating 
hit}  oflSce  or  station,  and  the  initial  letters  of  the  name  of 
the  corporation  by  which  he  is  employed.  No  collector 
or  conductor,  without  such  badge,  is  authorized  to  de- 
mand or  to  receive,  from  any  passenger,  any  fare,  toll  or 
ticket,  or  exercise  any  of  the  powers  of  his  office  or  sta- 
tion; and  no  other  officers  or  employes,  without  such 
badge,  has  any  authority  to  meddle  or  interfere  with  any 
passenger  or  property. 

SUtfl.  1861,  626,  See.  50. 

Sec.  489     All  railroad  corporations  must  fix  and  pub-  lutesof 
lish  their  rates  of  charges  for  freightage  and  fares  from 
one  depot  to  another,  on  their  various  lines  of  road  in 
this  State,  graded  as  follows  : 

1.  One  rate  of  charges  per  mile  for  a  distance  of  one 
hundred  miles  or  over. 

2.  One  rate  for  a  distance  of  seventy-five  and  less  than 

one  hundred  miles,  charging  not  exceeding  ten  per  cent.      9 
per  mile  more  than  the  first  rate. 

3.  One  rate  for  a  distance  of  fifty  and  less  than  seventy- 
five  miles,  charging  not  exceeding  fifteen  per  cent,  per 

mile  more  than  the  first  rate.  , 

4.  One  rate  for  a  distance  of  twenty^five  and  less  than 
fifty  miles,  charging  not  exceeding  twenty  per  qpnt  per 
mile  more  than  the  first  rate.  ^ 

5.  One  rate  for  a  distance  not  exceeding  twenty-five 
miles,  charging  not  exceeding  twenty-five  per  cent,  per 
mile  more  than  the  first  rate. 

But  in  no  case,  nor  in  any  class  of  charges  hereinbefore 
named,  shall  any  railroad  corporation  charge  or  receive 
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more  than  ten  cents  per  mil*  for  eaoh  passenger,  nor  fif- 
teen cents  per  mile  for  each  ton  of  freight,  transported 
on  its  road.  For  every  transgression  of  these  limitations 
the  corporation  is  liable  to  the  party  saifering  thereby 
treble  the  entire  amount  of  fare  or  freightage  so  charged 
to  such  party.  In  no  case  is  the  corporation  required  to 
receive  less  than  twenty-five  cents  for  any  one  lot  of 
freight  for  any  distance. 

[New  section.]  Stats.  1861,  626,  See.  51. 

NoTB. — The  provision  fixing  grades  of  eiuurgas  is  in  ae- 

eordanoo  with  the  statutes  of  the  States  of  Maine,  Miesoari, 

Kansas  and  others,  and  frequent  suggestions  in  this  State. 

*  In  Kansas  and  Missouri  six  cents  per  mile  is  the  maximnm 

oharge  for  passenger  fare,  and  (Veightage  is  graded  some- 
thing like  Uie  provisions  of  this  section.  We  have  not 
disturbed  the  existing  law  fixing  a  maximum  of  freightage 
and  fares,  but,  to  produce  a  systematic  uniformity,  require 
grades  to  bo  fixed  based  upon  distance  alone.  It  would  be 
olearly  a  wrong  to  allow  a  charge  for  one  hundred  miles  to 
be  doubled  for  an  intermediate  distanee  of  fifty  miles. 

tioES^ow       ^^^'  ^^^'    ®^®ry  railroad   corporation   must  provide, 
jj«j^n^*o  and  on  being  tendered  the  fare  therefor  fixed  as  provided 
six  months.    Jn  h^q  preceding  section,  furnish  to  every  person  desiring 
a  passage  on  their  passenger  cars  a  ticket  which  entitles 
the  purchaser  to  a  ride,  and  to  the  accomodations  pro- 
vided on  their  cars,  from  the  depot  or  station  where  the 
same  is  purchased  to  any  other  depot  or  station  on  the 
line  of  their  road.    Every  such  ticket  entitles  the  holder 
thereof  to  ride  on  their  passenger  cars  to  the  RtatioD 
or  depot  of  destination,  or  any  intermediate  station  desig- 
nated jn  the  ticket,  at  any  time  within  six  months  thero- 
0     after.     Any  corporation  failing  so  to  provide  and  furnish 
tickets,  or  refusing  the  passage  which  the  same  calls  for 
when  sold,  must  pay  to  the  person  so  refused  the  sum  of 
two  hundred  dollars. 

•  [New  section.]  Notb. — The  change  hero  proposed  makes  a  ticket  for 

which  value  has  been  paid  by  a  holder  available  at  any 
time  within  six  months.  No  good  r^on  can  be  assigned 
why  passengers  should  not  be  protected  as  well  as  others 
*  agunst  inevitable  accidents.  A  slight  inconvenience  to  a 
corporation  ought  not  to  deprive  one  of  small  means  of  all 
eonsideration  or  convenience. 

Character  of      Sbc.   491.     All  railroads,  other  than  street  railroads 

Iron  to  be  ' 

ujied.  and  those  used  exclusively  for  carrying  freight  or  for 


CIVIL  CODE.  117 

mining  purposes,  bailt  by  corporations  organized  under 
this  chapter,  mast  be  constracted  of  the  best  quality  of 
iron  rail,  known  as  T  rail  or  K  rail,  or  other  pattern  of 
equal  utility. 

Statt.  1861,  026,  Sec.  57 ;  1862,  498,  Sec.  1. 


TITLE     IV. 

STREET  RAILROAD  CORPORATIONS. 

SBcnoH  497.  Aathoritj  to  Uy  street  railroad  traok»  how  obtained. 

498.  Restrictions  and  limitations  to  the  grant  of  the  right  of  way. 

499.  May  make  further  regulations  and  rules. 
600.  Penalty  for  oreroharglng. 

501.  To  provide  and  furnish  passenger  tickets.    Penalty. 

502.  Trial,  proof  and  limitation. 

503.  City  or  town  to  reserve  certain  rights. 

504.  License  to  be  paid  to  city  or  town. 

505.  Track  for  grading  purposes. 

506.  What  provisions  of  Tit  III  are  applicable  to  street  railroads. 

Sec.  497.     Authority  to  lay  railroad    tracks  through   Anth^rit^to 
the  streets  and  public  highways  of  any  incorporated  city  rJim?^ 
or  town  may  be  obtained,  for  a  term  of  years  not  exceed-  obtained!^ 
ing  fifty,  from  the  Trustees,  Council  or  other  body  to 
whom  is  entrusted  the  government  of  the  city  or  town, 
Qoder  such  restrictions  and  limitations,  and  upon  such 
terms  and  payment  of  license,  as  the  city  or  town  author- 
ity may  provide.     In  no  case  must  permission  be  granted 
to  propel  cars  upon  such  tracks  otherwise  than  by  horses 
or  mules,  unless  for  special  reasons,  as  hereinafter  pro- 
vided. 

stats.  1870,481,  Bee.  1. 

Szo.  498.    The  city  or  town  authorities,  in  granting  RettrictioM 
the  right  of  way  to  street  railroad  corporations,  in  addi-  u^mtothe 
tion  to  the  restrictions  which  they  are  authorized  to  im-  S^t^of  way! 
pose,  must  require  them —       , 

1.  To  construct  their  tracks  on  those  portions  of  streets 
designated  in  the  ordinance  granting  the  right,  which 
mast  be  as  nearly  as  possible  in  the  middle  thereof. 

2.  To  plank,  pave  or  macadamize  the  entire  length  of 
the  street  used  by  their  track,  between  the  rails  and  for 
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two  feet  OD  each  side  thereof,  and  to  keep  the  same  con- 
stttDtly  in  repair  and  w|th  good  crossings. 

3.  That  the  tracks  mast  not  be  more  than  five  feet  wide 
within  the  rails,  and  a  space  between  the  track  sufficient 
to  allow  the  cars  to  pass  each  other  freely. 

4.  Two  corporations  may  be  permitted  to  use  the  same 
street,  each  paying  an  equal  portion  for  the  construction 
of  the  track;  but  in  no  case  must  two  railroads  occupy 
and  use  the '  same  street  or  track  for  a  distance  of  more 
than  five  blocks. 

5.  Any  proposed  railroad  track  may  be  permitted  to 
cross  any  track  already  constructed,  the  crossing  being 
made  as  provided  in  Chap.  II,  Tit.  Ill,  of  this  Part. 

6.  In  laying  down  track  and  preparing  therefor,  not 
more  than  one  block  must  be  obstructed  at  any  one  time, 
nor  for  a  longer  period  than  ten  working  days. 

7.  The  rates  of  fare  on  the  cars  must  not  exceed  ten 
cents  for  one  fare,  for  any  distance  under  throe  miles. 

8.  The  cars  must  be  of  the  most  approved  construction 
for  comfort  and  convenience  of  passengers,  and  provided 
with  brakes  to  stop  the  same  when  required. 

9.  The  rate  of  speed  must  not  be  greater  than  eight 
'miles  per  hour.     A  violation  of  this  provision   subjects 

the  corporation  to  a  fine  of  one  hundred  dollars  for  each 
offence. 

10.  Work  to  construct  the  railroad  must  be  commenced 
within  one  year  from  the  date  of  the  ordinance  granting 
the  right  of  way  and  the  filing  of  articles  of  incorpora- 
tion, and  the  same  completed  within  three  years  there- 
after. A  failure  to  comply  with  these  provisions  works  a 
forfeiture  of  the  right  of  way  as  well  as  of  the  franchise, 
unless  the  uncompleted  portion  is  abandoned  by  the  cor- 
poration, with  the  consent  of  the  authorities  granting 
the  right  of  way,  such  abandonment  and  consent  to  be  in 
writing. 

Stats.  1870,  482,  Sees.  1,  6;  1863,  296,  Seo.  1. 

May  make         Seo.  499.     Citics  and  towus,  in  or  through  which  street 
[jj^tioiw'imd  railroads  run,  may  make  such  further  regulations  for  the 
government  of  such  street  railroads  as  may  be  necesnary 
to  a  full  enjoyment  of  the  franchise  and  the  enforcement 
of  the  conditions  provided  herein. 

stats.  1870," 483,  Seo.  10. 
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Sec.  600.  Any  corporation,  or  agent  or  employ^  thereof,  Penalty  for^ 
demanding  or  obarging  a  greater  sum  of  money  for  fare  iLg. 
00  the  cars  of  sach  street  railroad  than  that  fixed,  as  pro- 
vided in  this  Title,  forfeits  to  the  person  from  whom  such 
sum  is  received,  or  who  is  thus  overcharged,  the  sum  of 
two  hundred  dollars,  to  be  recovered  in  a  civil  action,  in 
any  Justice's  Court  having  jurisdiction  thereof,  against 
the  corporation.  •»  . 

Stats.  1863,  297,  See.  1. 

Sec.  501.    Every  street  railroad  corporation  must  pro-  Toproride 
vide,  and,  on  request,  furnish  to  all*  persons  desiring  a  JSasBuger"** 
passage  on  their  cars,  any  required  quantity  of  passenger  **°^°*^ 
tickets  or  checks,  each  to  be  good  for  one  ride.     Any  Penalty, 
corporation  failing  so  to  provide  and  furnish  tickets  or 
checks  to  any  person  desiring  to  purchase  the  same,  at 
not  exceeding  the  rate  hereinbefore  fixed,  must  pay  to 
such  person  the  sum  of  two  hundred  dollars,  to  be  recov- 
ered as  provided  in  the  preceding  section. 

SUts.  1863,  297,  Sec.  1. 

Sec  602.  Upon  the  trial  of  any  action  for  the  forfeit-  Trial,  proof 
ure  named  in  the  two  preceding  sections,  proof  that  the  tion. 
person  demanding  or  reciving  such  sum  of  money  as  fare, 
or  for  the  sale  of  such  ticket  or  check,  was,  at  the  time 
of  making  such  demand  or  receiving  such  moneys,  en- 
gaged on  or  at  any  car,  omnibus  or  vehicle  of  any  rail- 
road belonging  to  such  corporation,  is  prima  facie  evidence 
that  such  person  so  demanding  or  receiving  such  moneys 
was  the  agent,  servant  or  employ^  of  the  corporation  so 
owning,  using  or  employing  such  railroad.  The  suit  must 
be  instituted  within  thirty  days  from  and  after  the  cause 
of  action  shall  have  accrued. 

Stats.  1863,  297,  Sees.  8,  5. 

Sec  503.  Every  city,  town,  or  city  and  county,  grant-  city  or  town 
ing  the  right  to  construct  street  railroads  within  its  limits,  certain 
must  reserve  the  right  to  gra^e,  sower,  pave,  macadamize 
or  otherwise  improve,  alter  or  repair  the  streets  or  high- 
ways permitted  to  be  used  by  the  corporation ;  the  work 
to  be  so  done  by  the  city  or  town  as  to  obstruct  the  rail- 
road as  little  as  possible,  and  when  such  works  make  the 
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same  Decessarj,  the  corporation  may  shift  their  rails  bo  as 
to  avoid  the  .obstractions  made  thereby. 

Stata.  1870,  483,  8«o.  9. 

LiMDMt^be  S£0.  504.  Each  street  railroad  corporation  most  pay 
ortowD  to  the  authorities  of  the  city,  town,  county,  or  city  and 
county,  as  a  license  upon  each  car,  such  sum  as  the  au- 
thjgrities  may  fix,  not  exceeding  fifty  dollars  per  aunum 
in  the  City  of  San  Francisco,  nor  more  than  twenty-five 
dollars  per  annum  in  other  cities  or  towns;  where  ^ny 
street  railroad  connects  or  runs  through  two  or  more 
cities  or  towns,  a  proportionate  or  equal  share  of  such 
license  must  be  paid  to  each  of  the  cities  or  towns ;  and 
no  such  license  money  is  due  the  county  authorities 
where  the  same  is  paid  to  any  city  or  town  authority. 

StaU.  1870,  483,  Sec.  10. 

Track  for  Seo.  505.    The  right  to  lay  down  a  track  for  grading 

p^Ht^Sm.  purposes,  and  maintain  the  same  for  a  period  not  to  ex- 
ceed three  years,  may  be  granted  by  the  corporate  au- 
thorities of  any  city  or  town,  or  Supervisors  of  any  city 
or  county,  but  no  such  track  must  remain  more  than 
three  years  upon  any  one  street;  and  it  must  be  laid  level 
with  the  street,  and  must  be  operated  under  such  restric- 
tions as  not  to  interfere  with  the  use  of  the  street  by  the 
public.  The  corporate  authorities  of  any  city  or  town 
may  grant  the  right  to  use  steam  or  any  other  motive 
power  in  propelling  the  cars  used  on  such  grading  track, 
when  public  convenience  or  utility  demands  it,  bi/t  the 
reasons  therefor  must  be  set  forth  in  the  ordinance,  and 
the  right  to  rescind  the  ordinance  at  any  time  is  reserved. 

Stats.  1870,  483,  Seo.  11. 

wbat  provi.       Seg.  506.     All  the  provisions  of  Tit.  Ill  of  this  Part 
iiiareappu-  are  applicable  to  street  railroads,  unless  where  street  rail- 
street  rail,     roads  are  therein  specially  excepted,  or  the  provisions  are 
palpably  inapplicable. 

NoTB. — The  reference  is  to  the  Title  on  Hailroadt,  with 
those  sections  excepted  which  obTionsIy  cannot  be  appli- 
cable. 
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TITLE    V. 

WAGON    ROAD    CORPORATIONS. 

SicnoH  512.  Throe  Commissioners  to  act  with  surveyor. 

513.  Survey  and  map  to  he  filed,  and  approved  by  Supervisors. 

514.  Toll«y  etc.,  to  be  collected.     Penalty  for  taking  unlawful  tolls. 

515.  No  tolls  to  be  charged  on  highways  or  public  roads. 

516.  Rates  of  toll  to  be  posted  at  gate. 

517.  Toll-gatherer  may  detain  persons  until  they  pay  toll. 

518.  Toll-gatheret  not  to  detain  any  person  unnecessarily. 

519.  Persons  avoiding  tolls  to  pay  five  dollars. 

520.  Penalties  for  trespasses  on  propertyof  corporation. 

521.  When  capital  invested  is  repaid,  tolls  to  he  reduced,  etc. 

522.  Hay  mortgage  and  hypothecate  corporate  property. 

.Seo.  512.     Tbreo  CornmisfciioDers  mast  act  in  conjunc-  Three  Oom- 
tion  with  the  surveyor  of  the  corporation,  two  to  be  act"idth"  * 
appointed   by  the  Board  of  Supervisors  of  the  county  '™^*^®^- 
through  which  the  road  is  to  run  and  one  by  the  corpo- 
ration, who  must  lay  out  the  proposed  road  and  report 
their  proceedings,  together  with  a  map  of  the  road,  to 
the  Supervisors  who  appointed  them,  as  provided  in  the 
SQoceeding  section. 

Stats.  1853, 114,  Sec.  2. 


Seo.  513.  When  the  route  is  surveyed,  a  map  thereof  survey  and 
mast  be  submitted  to  and  filed  with  the  Board  of  Super-  SiS,  and 
visors  of  each  county  through  or  into  which  the  road  sup^rison. 
raos,  giving  its  general  courae  and  the  principal  points  to 
or  by  which  it  runs,  and  its  width,  which  must  in  no  case 
exceed  one  hundred  feet,  and  the  Supervisors  must  either 
approve  .or  reject  the  survey;  if  approved,  it  must  be 
ODlered  of  record  on  the  journal  of  the  Board,  and  such 
approval  authorizes  the  use  of  all  public  lands  and  high- 
ways over  which  the  survey  runs,  but  the  Board  of  Super- 
visors must  require  the  corporation,  at  its  own  expense, 
and  the  corporation  must  so  change  and  open  the  high- 
way so  taken  and  used,  as  to  make  the  same  as  good  as 
they  were  before  the  appropriation  thereof;  and  must  so 
construct  all  crossings  of  public  highways  over  and  by  its 
road,  and  its  toll  gates,  as  not  to  binder  or  obstruct  the 
use  of  the  same. 

SUts.  1S54,  74,  Seo.  I. 

16 
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Tolls,  etc.,  to  Sec.  514,  All  wagon  road  corporations  may  bridge  or 
keep  ferries  on  streams  on  the  line  of  their  road,  and  must 
do  all  things  necessary  to  keep  the  same  in  repair.  They 
may  take  such  tolls  only  on  their  road,  ferries  or  bridges, 
as  are  fixed  by  'the  Board  of  Supervisors  of  the  proper 
county  through  which  the  road  passes  or  in  which  the 
ferry  or  bridge  is  situate,  except  that  in  the  Counties 
of* Trinity,  Shasta,  Klamath,  Butte,  Siskiyou,  Del  Norte, 
Plumas,  Humboldt  and  Sierra,  the  Directors  may  fix  their 
own  tolls;  but  in  no  case  must  the  tolls  be  more  than  suf- 
ficient to  pay  fifteen  per  cent,  nor  less  than  ten  per  cent, 
per  annum  on  the  cost  of  construction,  after  paying  for 
repairs  and  other  expenses  for  attending  to  the  road, 
^jMity  for  bridges  or  ferries.  If  tolls,  other  than  as  herein  provided, 
lAwM tolls,  are  charged  or  demanded,  the  corporation  forfeits  its  fran- 
chise and  must  pay  to  the  party  so  charged  o^o  hundred 
dollars  as  liquidated  damages. 

SUtfl.  1857,  280,  Seo.  1. 

NotoUtftobe       Seo.  515.    When  any  highway  or  public  road  is  taken 
his^wAjB  or   and  used  by  any  wagon  road  corporation  as  a  part  of  its 

public  roads.  .       ,  in  i 

road,  the  corporation  must  not  place  a  toll  gate  or  take 
tolls  for  the  use  of  such  highway  or  public  road  by  team- 
sters, travellers,  drovers  or  any  one  transporting  property 
over  the  same. 

SUtB.  1853,  114,  See.  3. 

Biu«aoftou       Sec  516.    The  corporation  must  affix  and  keep  up,  at 
atgate^      or  ovcr  cach  gate,  or  in  some  conspicuous  place,  so  as  to 

be  conveniently  read,  a  printed  list  of  the  rates  of  toll 

levied  and  demanded. 

8UU.  1853,  176,  Seo.  30. 

Toii.gath.         Sec.  517.     Each  toll-gatherer  may  prevent  from  pass- 

te^peraoar  ing  through  his  gate  persons  leading  or  drivino  animals 

paytou?^      or  Carriages  subject  to  toll,  until  they  shall  have  paid 

respectively  the  tolls  authorized  to  be  collected. 

Stats.  1853,  176,  Seo.  20. 

Tou.gath.         Sec.  518.    Every  toll-gatherer  who,  at  any  gate,  nnrea- 

douin  any     sonably  hindcrs  or  delays  any  traveller  or  passenger  liable 

neMsrari^.    to  the  payment  of  toll,  or  demands  and  receives  trom  any 

person  piore  than  he  is  authorized  to  collect, for  each  offenee 

forfeits  the  sum  often  dollars  to  the  person  aggrieved. 

SUtB.  1853,  176,  Sec.  31. 
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Sio.  619.    Every  person  who,  to  avoid  the  payment  of  Penona 
the  legal  toll,  with  his  team,  carriage  or  horse,  tarns  out  toiktopay 
of  a  tampike  road  or  piatok  road,  or  passes  any  gate 
tliereon  on  ground  adjacent  thereto,  and  again*  enters 
tipon  sach  road,  for  each  offence  forfeits  the  sam  of  five 
dollars  to  the  corporation  injured. 

State.  1853,  176,  Seo.  33. 

t 

Sec.  520.     Every  person  who —  Penaitim  for 

1.  Wilfully  breaks,  cuts  down,  defaces  or  injures  any  ^li^rtyof'' 
mile-stone  or  post  on  any  turnpike  or  plank  road  -,  or,         co^p^w^on- 

2.  Wilfully  breaks  or  throws  down  any  gate  on  such 
road;  or, 

3.  Digs  up  or  injures  any  part  of  such  road  or  anything 
thereunto  belonging;  or, 

•  4.  Forcibly  or  fraudulently  passes  any  gate  thereon 
without  having  paid  the  legal  toll; 

For  each  offence  forfeits  to  the  corporation  injured  the 
sum  of  twenty-five  dollars,  in  addition  to  the  damages 
resulting  from  his  wrongful  act.  .  ^-^ 

State.  1853,  176,  Seo.  32. 

Sec.  521.    The  entire  revenue  derived  from  the  road   whencapi- 
shall  be  appropriated,  first,  to  repayment  to  the  corpora-  isre^, 
tioD  the  costs  of  its  oonstructibn,  with  fifleen  per  cent,  ^^u^^tc. 
per  annum  interest  thereon,  together  with  the  incidental 
expenses  incurred  in  collecting  tolls  and  keeping  the  road 
in  repair.     When  the  repayment  is  completed,  the  tolls 
must  be  so  reduced  as  to  raise  no  more  than  an  amount 
sufficient  to  pay  incidental  expenses  and  to  keep  the  road 
iQ  good  repair.* 

state.  1853,  114,  Seo.  4. 

• 

Sic.  522.    The  corporation  may  mortgage  or  hypothe-  May  mort- 
c&te  its  road  and  other  property  for  funds  with  which  to  E^rothecato 
construct  or  repair  their    road,  but    no    mortgage   or  ^pS^. 
hypothecation  is  valid  or  binding  unless  at  least  twenty- 
five  per  cent,  of  the  capital  stock  subscribed  has  been 
pnid  in  and  invested  in  the  construction  of  the  road  and 
appurtenances,  and  then  only  after  an  affirmative  vote  of 
two-thirds  of  the  capital  stock  subscribed. 

SUte.  1853,  173,  See.  19. 
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TITLE    VI. 


Corporation 
to  obtain 
Ucaiue  from 
SapMrvlion. 


In  what  con- 
tIngendM 
cor  pc  rate 
existence 


President 
and  Secre- 
tary to  make 
annual  re- 
port,  and 
wbat  to 
contain. 


BRIDGE,  FERRY,   WHARF,  CHUTE  AND  PIER  CORPORATIONS. 

Sbctioji  628.  Corporation  to  obtain  liooDseArom  Snperrisors. 

629.  In  what  contingencies  corporate  eziitence  ceases. 
•  630.  President  and  Secretary  to  make  annual  report,  and  what  to 

contain.    Damages  for  failing  to  report. 

Sec.  528.  No  corporation  must  coDStruct  or  take  tolls 
on  a  bridge,  ferry,  wharf,  chute  or  pier,  until  authority  is 
granted  therefor  by  the  Supervisors,  pursuant  to  the  pro- 
visions of  the  Political  Code. 

Sec.  529.  Every  such  corporation  ceases  to  be  a  body 
corporate — 

1.  If,  within  six  months  from  filing  its  aiticles  of  incor- 
poration, it  has  not  obtained  authority  from  the  Board  of 
Supervisors,  and  if,  within  one  year  thereafter,  it  has  not 
commenced  the  construction  of  the  bridge,  wharf,  chute 
or  pier,  and  actually  expended  thereon  at  least  ten  per 
cent,  of  the  capital  stock  of  the  corporation. 

2.  If,  within  three  years  from  filing  the  articles  of  in- 
corporation, the  bridge,  wharf,  chute  or  pier  is  not  com- 
pleted, as  required  by  the  Political  Code. 

8.  If,  when  the  bridge,  wharf,  chute  or  pier  of  the  cor- 
poration is  destroyed,  it  is  not  reconstructed  and  ready 
for  use  within  three  years  thereafter. 

4.  If  the  ferry  of  any  such  corporation  is  not  in  run- 
ning order  within  three  months  after  authority  is  ob- 
tained to  establish  it,  or  if  at  any  tiiie  thereafter  it 
ceases,  for  a  like  term  consecutively,  to  perform  the 
duties  imposed  by  law.        * 

Stats.  1850,  347,  Sec.  169. 

Sec  530.  The  President  and  Secretary  of  all  bridge, 
ferry,  wharf,  chute  and  pier  corporations  must  annuallj*, 
under  oath,  report  to  the  Board  of  Supervisors  of  the 
county  in  which  their  articles  of  incorporation  aae  filed — 

1.  The  cost  of  constructing  and  providing  all  necessary 
appendages  and  appurtenances  for  their  bridge,  ferry, 
wharf,  chute  or  pier.  ' 

2.  The  amount  of  all  moneys  expended  thereon,  since 
its  ^construction,  for  repairs  and  incidental  expenses. 
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3.  The  amoant  of  their  capital  stock,  how  maoh  paid 
ID  and  how  roach  actually  expended  thereof. 

4  The  amount  received  daring  the  year  for  tolls  and 
from  all  other  sources,  stating  each  separately. 

5.  The  amount  of  dividends  made,  and  the  indebted- 
ness of  the  corporation,  specifying  for  what  it  was  in- 
curred. 

6.  Such  other  facts  and  particulars  respecting  the  busi- 
ness of  the  corporation  as  the  Board  of  Supervisors  may 
require. 

This  report  the  President  and  Secretary  must  cause  to 
be  published,  for  four  weeks,  in  a  daily  newspaper  pub- 
lished nearest  the  bridge,  if  required  by  order  of  the 
Board  of  Supervisors.  A  failure  to  make  such  report  D»nuwe«  for 
subjects  the  corporation  to  pay  to  the  State  two  hundred  report, 
dollars  liquidated  damages,  and  for  every  week  permitted 
to  elapse  after  such  failure,  fifty  dollars  damages.  All 
such  cases  to  be  reported  by  the  Board  of  Supervisors 
to  the  District  Attorney,  who  must  institute  suit  there- 
for, and  the  certificate  of  the  Clerk  of  the  Board  of  Su- 
pervisors of  such  failure  is  presumptive  jjroof  thereof. 

Stot8.  I860,  347,  Sees.  170,  173. 


TITLE    VII. 

TBLBQRAPH  CORPORATIONS. 

Sicnosr  636.  May  nae  right  of  way  along  waters,  roada  and  highways. 

537.  Persons  liable  for  damages  for  iajuriog  telegraph  property. 

538.  Party  guUty  of  wilfcil  and  malioioas  ii^ary,  liable  to  one 

handred  times  actual  damages. 

539.  Conditions  on  which  damage  to  sob-aqneoas  cable  may  be 

recovered. 

540.  Doty  to  send  paid  dispatch. 

541.  May  dispose  of  certain  rights. 

542.  Rates  of  charges  to  be  fixed,  and  how  published. 

Sec  536.    Telegraph  corporations  may  construct  lines  May  use 
of  telegraph  along  and  upon  anj  public  road  or  highway,  SSng**'^' 
along  or  across  any  of  the  waters  or  lands  within  this  rndSgET*** 
State,  and  may  erect  poles,  posts,  piers  or  abutments,  for  ^"^' 
supporting  the  insulators,  wires  and  other  necessary  fix- 
tures of  their  lines,  in  such  manner  and  at  such  points  as 
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not  to  incommode  the  public  nse  of  the  road  or  highway, 
or  interrupt  the  navigation  of  the  waters. 

Stato.  1857, 171,  Seo.  1. 

Jjjjjoj^  Seo.  537.    Anyperson  who  injures  or  destroys,  through 

fiSuS"'**  want  of  proper  care,  any  necessary  or  useful  fixture  of 
*«w»ph  any  telegraph  corporation,  is  liable  to  the  corporation  for 
all  damages  sustained  thereby.  Any  vessel  which,  by 
dragging  its  anchor  or  otherwise,  breaks,  injures  or  de- 
stroys the  sub-aqueous  cable  of  a  telegraph  corporation, 
subjects  its  owner  to  the  damages  hereinbefore  specified. 

Stats.  1850,  347,  Sec.  152;  1857,  171,  Sec.  2;  1862,  290, 
Seo.  8. 


Party  goaty  Seo.  538.    Any  person  who  wilfully  and  maliciously 

maiioioiu  does  any  injury  to  any  telegraph  property  mentioned  In 

toonehun-  the  preceding  section,  is  liable  to  the  corporation  for  one 

actual  hundred  times  the  amount  of  actual  damages  sustained 

damages* 

thereby,  to  be  recovered  in  any  Court  of  competent  juris- 
diction. 

SUts.  1862,  290,  Seo.  8. 

OT°ww^  Sec.  639  No  telegraph  corporation  can  recover  dam- 
damage  to  ages  for  the  breaking  or  injury  of  any  sub-aqueous  tele- 
cabie  m^  be  graph  Cable,  unless  such  corporation  has  previously  erected, 
on  either  bank  of  the  waters  under  which  the  cable  is 
placed,  a  monument,  indicating  the  place  where  the  cable 
lies,  and  publishes  for  one  month,  in  some  newspaper 
most  likely  to  give  notice  to  navigators,  a  notice,  giving 
a  description  and  the  purpose  of  the  monuments,  and  the 
general  course,  landings  and  termini  of  the  cable. 

Stata.  1857,  171,  Seo.  8. 

»«^  to  send       Sko.  640.     Any  corporation  owning,  or  working  any 
patcik.  telegraph  line  in  this  State,  on  the  payment  of  the  usual 

charges  therefor,  as  established  by  its  rates,  must  receive 
all  dispatches  from  any  person,  and  transmit  the  same 
with  impartiality  and  good  faith  to  the  person  to  whom 
the  same  is  directed;  and  f6r  any  neglect  or  refusal  so  to 
do,  such  corporation  forfeits  the  sum  of  five  hundred 
dollars,  to  be  recovered,  with  costs  of  suit,  by  the  person 
desiring  to  send  the  same. 

Stats.  1850,  847,  Bee.  154 ;  1861,  84,  Sec.  5. 
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• 
Seo.  541.  Any  telegraph  corporation  may  at  any  time,  ^*y^^ 
with  the  consent  of  the  persons  holding  two-thirds  of  rfghta. 
the  issaed  stock  of  the  corporation,  sell,  lease,  assign, 
transfer  or  convey  any  rights,  privileges,  franchises  or 
property  of  the  corporation,  except  its  corporate  fran- 
chise. 

Stafcs.  1861,  84,  Seo.  6. 

Sec,  542.     Every  telegraph  corporation  must  fix  uni-  Rate«of 
form  rates  of  charges  proportionate  to  the  number  of  nxed,  and 
miioB,  which  must  be  uniform  throughout  the  State,  and  m[«S?  •' 
poblish  them,  by  posting  such  rates  at  each  of  their  offices 
in  Qse. 

[New  aeotiMi.] 


TITLE    VIII. 

WATKR  AND  CANAL  CORPORATIONS. 

SfcnOH  548.  Corporation  may  obtain  oontraot  to  supply  city  or  town. 

649.  Duties  of  corporation.    Rates  fixed  by  Commissioners. 

550.  Right  to  ase  streets,  ways,  alleys  and  roads. 

651.  To  build  and  keep  bridges  in  repair. 

Sec.  548.    No  corporation  formed  to  suppl}"^  any  city  or  porporatioD 
town  with  water  must  do  so  nnless  previously  author-  wntractto 
ized  by  an  ordinance,  or  unless  it  is  done  in  conformity  ^  town?^ 
with  a  contract  entered  into  between  the  city  or  town 
and  the  corporation.     Contracts  so  made  are  valid  and 
binding  in  law,  but  do  not  take  from  the  city  or  town  • 
the  right  to  regulate  the  rates  for  water,  nor  must  any 
exclusive  right  be  granted,  by  contract  or  otherwise,  for 
a  term  exceeding  fifty  years. 

Stats.  1852,  171,  See.  3. 

Sec.  549.  All  corporations  formed  to  supply  water  to  Duties  of 
cities  or  towns  must  furnish  pure  fresh  water  to  the  «"t~"***^"- 
inhabitants  thereof  for  family  uses,  so  long  as  the  supply 
permits,  at  reasonable  rates  and  without  distinction  of 
persons,  npon  proper  demand  therefor;  and  must  furnish 
water,  to  the  extent  of  their  means,  in  case  of  fire  or 
other  great  necessity,  free  of  charge.     The  rates  to  be 
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b^Gomm!?  Charged  for  water  muBt  be  determined  by  a  Board  of 
■loaen.  Commissioners,  to  be  selected  as  follows:  Two  by  the 
city  and  coanty,  or  city  or  town  authorities,  and  two  by 
the  water  company;  and  in  case  they  cannot  agree  to 
the  valuation  they  mast  choose  a  fifth  member  of  the 
Board ;  if  the  foar  Commissioners  cannot  agree  upon  a 
fifth,  then  the  County  Judge  of  the  county  must  appoint 
such  fifth  person.  The  decision  of  the  majority  of  the 
Board  determines  the  rates  to  be  charged  for  water  for 
one  year,  and  until  new  rates  arc  established.  The 
Board  of  Supervisors,  or  the  proper  city  or  town  author- 
ities, may  prescribe  other  proper  rules  relating  to  the 
delivery  of  water,  not  inconsistent  with  the  laws  of  this 
State. 

Statfl.  1858,  219,  Seo.  4. 

Right  to  hm  Sec.  550.  Any  ct>rporatioD  created  under  the  provi- 
ms,  aueys  sions  of  this  Part,  for  the  purposes  named  in  this  Title, 
subject  to  the  reasonable  direction  of  the  Board  of  Super- 
visors, or  city  or  town  authorities,  as  to  the  mode  and 
manner  of  using  such  right  of  way,  may  use  so  much  of 
the  streets,  ways  and  alleys  in  any  town,  city  or  city  and 
county,  or  any  public  road  therein,  as  may  be  necessary 
for  laying  pipes  for  conducting  water  into  any  such  town, 
city  or  city  and  county,  or  through  or  into  any  part  or 
parts  thereof 

StaU.  1868,  320,  Seo.  5. 

kMpbrid^  Sko.  551.  Every  canal  corporation  must  construct  and 
innpair.  keep  in  good  repair  at  all  times,  for  public  use,  across 
their  canal,  flume  or  water  pipe,  all  of  the  bridges  that 
•  the  Board  of  Supervisors  of  the  county  in  whicn  such 
canal  is  situated  may  require,  the  bridges  being  on  the 
lines  of  public  highways  and  necessary  for  public  ases  in 
connection  with  such  highways;  and  all  waterworks  mu8t 
be  BO  laid  and  constructed  as  not  to  obstruct  publio  high- 
ways. 

Stall.  1862,  641,  Soe.  4. 
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TITLE    IX. 


HOMESTEAD  COBPORATIONS. 

Sbctiost  557.  Time  of  corporate  existence.  ' 

558.  By-lawi  must  specify  time  for  and  amount  of  payment  of 

instalments,  and  penalty  for  failure  to  pay^.     By-laws  to 
be  furnished  to  any  member  on  demand. 

559.  Advertisement  and  sale  of  delinquent  and  forfeited  shares. 

560.  May  borrow  and  loan  funds — how,  and  for  what  time. 

561.  Minor  children,  wards  and  married  women  may  own  stock. 

562.  Forfeiture  for  speculating  in  or  owning  lands  ezoeeding  two 

hundred  thousand  dollars. 

563.  When  corporation  is  terminated,  and  how. 

564.  Payment  of  premiumf. 

565.  Annual  report  to  be  publisbed. 

Seo.  557.  Corporations  organized  for  the  purpose  of  Time  of 
acqairing  lands  in  large  tracts,  paying  off  encambrances  ^^Si^m. 
thereon,  improving  and  6ubdividin|r  the  same  into  home- 
stead lots  or  parcels,  and  distribating  them  among  the 
shareholders,  and  for  the  accumnlation  of  a  fand  for  sach 
purposes,  are  known  as  homestead  corporations,  and  mast 
not  have  a  corporate  existence  for  a  longer  period  than 
ten  years. 

stats.  1861,  567,  Sees.  1,  8 ;  L867-8,  530,.Seo.  1. 


Sbg.  558.  Such  corporations  must  specify  in  their  by- 
laws the  times  when  the  instalments  of  the  capital  stock 
are  payable,  the  amount  thereof,  and  the  fines,  penalties 
or  forfeitures  incurred  in  case  of  default,  and  a  pointed 
copy  of  the  articles  of  incorporation  and  bylaws  shall  be 
famished  to  any  shareholder  on  demand. 

Sbo.  559.  Whenever  any  shares  of  stock  are  declared 
forfeited  by  resolution  of  the  Board  of  Directors,  the 
Directors  may  advertise  the  same  for  sale,  giving  the 
oame  of  the  subscriber  and  the  number  of  shares,  by 
notice  of  not  less  than  three  weeks,  published  at  least 
once  a  week,  in  a  newspaper  of  general  circulation  in  the 
city,  town  or  county  where  the  office  or  principal  place  of 
business  of  such  corporation  is  located,  or  in  case  no  news- 
paper is  published  there,  then  in  the  newspaper  published 
nearest  to  the  place  where  the  place  of  business  is.    Such 
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sale  mast  be  made  at  auction,  under  the  direction  of  the 
Secretary  of  the  company.  The  corporation  may  be  a 
bidder,  and  the  shares  must  be  disposed  of  to  the  highest 
bidder,  for  cash.  No  defect,  informality  or  irregularity 
in  the^  proceedings  respecting  the  sale  invalidates  it,  if 
notice  is  given  as  herein  provided.  After  the  sale  is 
made  the  Secretary  must,  on  receipt  of  the  purchase 
money,  transfer  to  the  purchaser  the  shares  sold,  and 
after  deducting  from  the  proceeds  of  such  sale  all  instal- 
ments then  due  and  all  expenses  and  charges  of  sale, 
must  hold  the  residue  subject  to  the  order  of  the  deliL- 
quent  subscriber, 

StatB.  1863-4,  492 ;  1867-8,  540,  Sec  1. 

May  borrow  Seo.  560.  Homcstcad  corporations  may  borrow  money 
fond^ow,  for  the  purposes  of  the  corporation,  not  exceeding  at  any 
time!^^  ^  one  time  one-fourth  of  the  aggregate  amount  of  the  shares 
or  parts  of  shares  and  the  income  thereof;  no  greater  rate 
of  interest  must  be  paid  therefor  than  twelve  per  cent,  per 
annum.  Fo^  the  purpose  of  completing  the  purchase  of 
lands  intended  to  be  divided  and  distributed,  they  may 
borrow  on  the  surety  of  the  unsold  shares,  on  the  land 
tjins  purchased,  or  that  owned  by  the  corporation  at  the 
time  of  procuring  the  loan,  any  sum  of  money  which, 
together  with  the  interest  contracted  to  become  due 
thereon,  will  not  exceed  ninety  per  cent,  of  the  unpaid 
amount  subscribed  by  the  stockholders;  but  no  loan  must 
be  made  to  the  corporation,  payment  whereof  is  to  be 
made  after  the  expiration  of  the  term  of  existence  speci- 
fied i%  the  articles  of  incorporation. 

State.  1870,  474,  Sec  1 ;  1861,  567,  Sec  6. 

NoTB. — There  oan  be  no  good' reason  assigned  for  having 
a  inrplus  of  cash  on  hand  by  a  homestead  corporation ; 
much  less  can  there  be  for  loaning  it  to  ite  own  members, 
hence  we  hare  omitted  Seo.  18  of  the  Act  of  1861. 


Minor  chii.  Seo.  561.  Such  sharcs  of  stock  in  homestead  corpora- 
and  married  tious  as  may  bc  acquired  by,  and  on  which  the  deposits 
^wn'ttock?^  and  assessments  are  paid  from  the  personal  earnings  of, 
children,  or  with  gifts  to  them  other  than  those  from 
their  male  parents,  may  be  taken  and  held  for  them  by 
their  parents  or  guardians.  Married  women  may  hold 
such  shares  as  they  acquire  similarly,  with  the  personal 
earnings  of  themselves  or  their  children,  voluntarily  be- 
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stowed  therefor,  or  from  property  bequeathed  or  given  to 
them  by  persons  other  than  their  husbands. 

Stata.  1861,  M7»  Seo.  6. 

Seo.  563.    Homestead  corporations  must  not  purchase  Forfeiture 
and  sell,  or  otherwise  acquire  and  dispose  of  real  prop-  iogiaor 
erty  or  any  interest  therein,  or  any  personal  property,  for  Sib^  ex- 
the  sole  purpose  of  speculation  or  profit.    Nor  must  any  hundmi^** 
such  corporation  at  any  one  time  own  or  hold,  in  trust  or  doiuu^ 
otherwise,  for  its  purposes,  real  property,  or  any  interest 
therein,  which  in  the  aggregate  exceeds  in  cash  value  the 
sum  of  two  hundred  thousand  dollars.     For  any  violation 
of  the  provisions  of  this  section  corporations  forfeit  their 
corporate  rights  and  powers.    On  the  application  of  any 
citizen  to  a  Court  of  competent  jurisdiction  such  forfeit- 
ure may  be  adjudged,  and  the  judgment  carries  with  it 
costs  of  the  proceedings. 

[New  section.] 

S£C.  563.  Every  homestead  corporation  must  termi-  whenoor- 
nate  at  the  expiration  of  the  time  fixed  for  its  existence  S^nauld, 
in  the  articles  of  incorporation,  or  when  dissolved  as  pro-  *"******''• 
vided  in  this  Part,  except  for  the  purpose  of  winding  up 
and  settling  its  affairs.  No  dividends  of  funds  must  be 
bad  on  termination  of  its  corporate  existence  until  its 
debts  and  liabilities  are  paid ;  and  upon  the  final  settle- 
ment of  the  affairs  of  the  corporation,  or  upon  the  termi- 
nation of  its  corporate  existence,  the  Directors,  in  such 
manner  as  they  may  determine,  must  divide  its  property 
among  its  shareholders  in  proportion  to  their  respective 
interests,  or,  upon  the  application  of  a  majority  in  inter- 
est of  the  stockholders,  must  sell  and  dispose  of  any  or 
all  of  the  real  estate  of  the  corporation  upon  such  terms 
as  may  be  most  conducive  to  the  interests  of  all  the 
stockholders,  and  must  convey  the  same  to  the  purchaser 
and  distribute  the  proceeds  among  the  shareholders,  or 
may  at  any  time,  when  best  for  the  interests  of  all  the 
shareholders,  cause  the  lands  of  the  corporation  to  be 
subdivided  into  lots  and  distributed,  by  sale  for  pre- 
miums, at  auction  or  otherwise,  amOng  the  shareholders. 

Stats.  1861,  667,  See.  7;  1870,  474,  ^ec.  1. 

Sec.  564.    The  Directors  may  demand  payment  of  the  Pajment  of 
premiums  on  lots  at  the  time  they  are  bid  off,  and  if.  not  p"™"™' 
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Annual  re- 
port to  be 
pttbliahed. 


SO  paid  on  any  lot  of  land,  may  immediatoly  offer  the 
same  for  sale  again.  If  any  shareholder  fails  to  pay  the 
amount  bid  by  him  on  any  lot  or  lots  of  land,  on  the  day 
the  same  is  made  due  and  payable,  the  Directors  may  ad- 
vertise and  sell  the  shares  of  stock  representing  the  lots 
of  land  on  which  the  premiums  remain  anpaid,  in  the 
manner  provided  in  the  by-laws  for  the  sale  of  shares  on 
account  of  delinquent  instalments  and  premiums. 

SUto.  1870,  474,  Sec.  1. 

Sec.  565.  The  actual  financial  condition  of  all  home- 
stead corporations  must,  by  the  Directors  thereof,  be  pub- 
lished annually  in  the  newspaper  published  nearest  the 
principal  place  of  business  of  the  corporation,  for  four 
weeks,  if  in  a  weekly,  and  two  weeks,  if  in  a  daily.  The 
statement  to  be  made  up  to  the  end  of  the  fiscal  year, 
and  verified  by  the  oath  of  the  President  and  Secretary, 
showing  the  items  of  property  and  liabilities. 

Statfl.  1861,  567,  Seo.  8. 

NoTK. — We  are  indebted  to  H.  B.  Congdon,  Esq.,  Seere- 
tary  of  the  Land  and  Baildlng  Asaociation,  for  mmaj  rain- 
able  laggeetions  and  amendmonts  to  the  above  Title. 


TITLE   X. 

8AVIKG8  AND  LOAN  CORPORATIONS. 

Section  571.  May  loan  money— on  what  terms,  how  and  to  whom,  and  how 
long, 

573.  Capital  stock,  and  rights  and  priTileges  thereof. 

578.  No  diridends,  except  from  anrplns  profits.     To  coairact  no 
liability,  exoept  for  deposits. 

574.  Property  which  may  be  owned  by  corporations,  and  how  dis- 

posed of.     Restrictions  in  purchases  as  provided  above. 

575.  Married  women  and  minors  may  own  stock  in  their  own  right. 

576.  May  issue  transferable  certificates  of  deposit.    Special  eer> 

tificates. 

577.  To  provide  Reserve  Fund  for  the  payment  of  losses. 

578.  Prohibition  on  Director  and  officer,  and  what  vacates  office. 


Seo.  571.    Corporations  organized  for  the  purpose  of 
aceamulating  and  loaning  the  funds  of  their  members, 


Maj  loan 
money— on 
what  terma, 
how  and  to 

whom,  and    Stockholders  and  depositors,  may  loan    and  invest  the 
funds  thereof,  receive  deposits  of  money,  loan,  invest  and 
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collect  the  same,  with  interest,  and  may  repay  depositors 
wither withoat  interest.  No  sach  corporation  mast  loan 
money  except  on  adequate  security  on  real  or  personal 
property,  unless  such  corporation  has  a  paid  up  capital 
stock  or  Keserve  Fund  of  not  less  than  three  hundred  thou- 
sand dollars,  and  such  loan  is  authorized  by  the  articles 
of  incorporation  or  by-laws,  to  be  made  by  a  two-third 
vote  of  the  Directors ;  such  loans  must  not  be  for  a  longer 
period  than  six  years. 

SUte.  1862,  199,  Sees.  4,  5;  1864.  158,  Seo.  2. 

NoTB. — It  has  b«en  inggested  that  all  after  the  word 
"  property/'  Id  the  eighth  line,  should  be  stricken  oat,  and 
there  is  force  in  the  saggestloo ;  bat  it  is  the  law,  and  is 
retained  and  the  saggostion  sabmitted. 

Sec.  572.     When  savings  and  loan  corporations  have  a  ohpitai stock 
capital  stock  specified  in  their  articles  of  incorporation,  udpS^ 
certificates  of  the  ownership  of  shares  may  be  issued ;  and  '*8**^*"**^ 
the  rights  and  privileges  to  be  accorded  to,  and  the  obli- 
gations to  be  imposed  upon,  such  capital  stock,  as  distinct 
from  those  of  depositors,  must  be  fixed  and  defined,  either 
in  the  articles  of  incorporation  or  in  the  by-laws. 

State.  1862,  203,  Seo.  17. 

Sec.  573.    The  Directors  of  savings  and  loan  corpora-  NodWi. 
tioDs  may,  at  such  times  and  in  such  manner  as  the  by-  oeptftom' 
laws  prescribe,  declare  and  pay  dividends  of  so  much  of  ^m! 
the  profits  of  the  corporation,  and  of  the  interest  arising 
from  the  capital  stock  and  deposits,  as  may  bo  appropri- 
ated for  that  purpose  under  the  by-laws  or  under  their 
agreements  with  depositors.      The   Directors   must  not  Tooootnct 
contract  any'debt  or  liability  against  the  corporation  for  ^cept^fin^' 
any  purpose  whatever,  except  for  deposits     The  capital  ^^^^^' 
stock  and  the  assets  of  the  corporation  are  a  security  to 
depositors  and  stockholders,  depositors  having  the  prior- 
ity of  security  over  the  stockholders,  but  the  by-laws  may 
provide  that  the  same  security  shall  extend  to  deposits 
made  by  stockholders. 

State.  1870, 130,  Seo.  1;   1862,  199,  Sec.  10;  1862,199, 
See.  22. 

KoTB. — It  has  been  saggested  that  depositors  and  stock- 

*  holders  should  be  placed  bj  the  law  on  the  same  footing. 

We  think  there  is  wisdom  in  the  distinction.     A  corporation 

which  gives  oateide  depositors  a  priority  of  secarity  is  enti- 
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tied  to  priority  of  confidence.  All|  boweyer,  may,  if  tb^ 
chooie,  by  tbeir  by-laws,  obliterate  tbii  distinetion.  We 
tbink  it  well  to  allow  the  eorporation  to  invite  tbts  superior 
oonfideoce,  or  not,  as  they  choose. 

Property  SfiO.  574.    Savings  and  loati  Corporations  may  purchase, 

be  owned  by  hoW  and  convcy  real  and  personal  property,  as  follows : 
tions,  and  1.  The  lot  and  boilding  in  whtcb  the  basiness  of  the 

how  disposed 

of.  corporation  is  carried  on,  the  cost  of  which  mast  not 

exceed  one  hundred  thousand  dollars;  except,  on  a  vote 
of  two-thirds  of  the  stockholders,  the  corporation  may 
increase  the  sum  to  an  amount  not  exceeding  two  hundred 
and  fifly  thousand  dollars. 

2.  Such  as  may  have  been  mortgaged,  pledged  or  con- 
veyed to  it  in  trust,  for  its  benefit,  in  good  faith,  for 
money  loaned  in  pursuance  of  the  regular  business  of  the 
corporation. 

S.  Such  as  may  have  been  purchased  at  sales  under 
pledges,  mortgages  or  deeds  of  trust  made  for*its  benefit, 
or  upon  judgments  or  decrees  obtained  or  rendered  for 
money  so  loaned. 

RestrietioDB       4.  No  such  Corporation  must  purchase,  hold  or  convey 

in  purchues  ,  . 

M  proTided  real  estate  in  any  other  case  or  for  any  other  purpose ;  and 
all  real  estate  described  in  Subds.  2  and  3  of  this  section 
must  be  sold  by  the  corporation  within  five  years  after 
the  title  thereto  is  vested  in  it  by  purchase  or  otherwise. 

5.  No  corporation  must  purchase,  own  or  sell  personal 
property,  except  such  as  may  be  requisite  for  its  immedi- 
ate accommodation  for  the  convenient  transaction  of  its 
business,  mortgages  on  real  estate,  bonds,  securities  or 
evidences  of  indebtedness,  public  or  private,  gold  and  sil- 
ver bullion,  and  United  States  mint  certificates  of  ascer- 
tained value,  and  evidences  of  debt  issued  by  the  Uoited 
States. 

6.  No  corporation  must  purchase,  hold  or  convey  bonds, 
securities  or  evidences  of  indebtedness,  public  or  private, 
except  bonds  of  the  United  States,  of  the  State  of  Cali- 
fornia and  of  the  counties,  cities,  or  cities  and  counties, 
or  towns  of  the  State  of  California,  unless  such  corpora- 
tion has  a  capital  stock  or  reserved  fund,  or  both  capital 
stock  and  reserved  fund,  paid  in,  of  not  less  than  three 
hundred  thousand  dollars. 

State.  1862,  109,  Sec.  IS;  1864, 168,  Sec.  3;  1S66-6,  626; 
8eo.  1. 
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Sio.  575.     Married  women  and  minors  may,  in  their  Married 
own  right,  make  and  draw  deposits,  and  draw  dividends,  minonm^v 
ana  give  valid  receipts  therefor.  their  own 

right. 
Stats.  1862,  199,  Socs.  14,  16 ;  1864,  158,  Sec.  4 ;  1870, 

132.  Sees.  2.  3. 
NoTB. — ^This  provinon  is  in  **  Domostio  Relations ''  also. 

Sec.  576.    Savings  and   loan   corporations  may   issue  MayiMue 
general  certificates  of  deposit,  which  are  transferable,  as  ^^tSUtm* 
in  other  cases,  by  indorsement  and  delivery;  may  issue,  gpedai  ^' 
when  requested    by   the   depositor,   special   certificates,  ^     ** 
acknowledging  the  deposit  by  the  person  therein  named 
of  a  specified  sum  of  money,  and  expressly  providing  on 
the  face  of  such  certificate  that  the  sum  so  deposited  and 
therein  named  may  be  transferred  only  on  tbe  books  of 
the  corporation.     Payment  thereafter  made  by  the  corpo- 
ration to  the  depositor  named  in  sucii  certificate,  or  to  his 
assignee  named  upon  the  books  of  the  corporation,  or,  in 
case  of  death,  to  the  legal  representative  of  sach  person, 
of  the  sum  for  which  such  special  certificate  was  issued, 
discbarpres  the  corporation  from  ail  further  liability  on  ac- 
coant  of  the  money  so  paid. 

Stats.  1867-8,  459,  Seo.  1. 

I 

• 

Seo.  577.  Savings  and  loan  corporations  may  prescribe  Toprorde 
by  their  by-laws  the  time  and  conditions  oh  which  repay-  sandforuie 
roent  is  to  be  made  to  depositors,  but  whenever  there  is  1^^!"^  ^ 
any  call  by  depositors  for  repayment  of  a  greater  amount 
than  the  corporation  may  have  disposable  for  that  pur- 
pose, the  Directors  or  officers  thei*eof  must' not  make  any 
new  loans  or  investments  of  the  funds  of  the  depositors, 
or  of  the  earnings  thereof,  until  such  excess  of  call  has 
ceased  The  Directors  of  any  such  corporation  having 
no  capital  stock  must  retain,  on  each  dividend  day,  at 
least  five  per  cent  of  the  net  profits  of  the  corporation, 
to  constitute  a  Reserve  Fund,  which  must  be  invested  in 
the  same  manner  a&  other  funds  of  the  corporation,  and 
must  be  used  toward  paying  any  losses  which  the  corpo- 
ration may  sustain  in  pursuing  its  lawful  business.  The 
corporation  may  provide  by  its  by-laws  for  the  disposal 
of  any  excess  in  the  Beserve  Fund  over  one  hundred 
thousand  dollars,  and  the  final  disposal,  upon  the  disso- 
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*s 


latioD  of  the  corporatioD,  of  the  Beserve  Food,  or  of  the 
remainder  thereof,  after  payment  of  losses. 

StaU.  1862,  201,  Sec.  11. 

Note.— The  Act  of  Marob  Slat,  1870  (SUta.  1870,  623), 
and  the  Act  of  April  4th,  1870  (Stats.  1870,  822),  are  omit- 
ted. The  corporations  intended  to  be  provided  for  therein 
can  be  formed  under  the  law  as  here  proposed,  and  thus 
the  revised  laws  will  be  relieved  from  the  embarrassments 
and  complications  which  so  many  special  provisions  have 
induced. 


Seo.  578.*    No  Director  or  officer  of  any  savings  and 
loan  corporation  must,  directly  or  indirectly,  for  himself 


ProMbttioB 
oo  Dlreetor 
and  oiBcer, 

vacatesoffice  or  as  the  partner  or  agent  of  others,  borrow  any  of  the 
deposits  or  other  funds  of  such  corporation,  nor  mast  he 
become  an  indorser  or  surety  for  loans  to  others,  nor  in 
any  manner  be  an  obligor  for  moneys  borrowed  of  or 
loaned  by  such  corporation.  The  office  of  any  Director 
or  officer  who  acts  in  contravention  of  the  provisions  of 
this  section  immediately  thereupon  becomes  vacant. 

[New  section.]  Nots. — The  last  section  is  a  suggestion  from  James  De 

Fremery,  of  the  San  Francisco  Savings  Union,  indorsed  by 
Alexander  Campbell,  attorney  at  law,  San  Francisco.  We 
arc  of  the  opinion  that  its  adoption  will  meet  with  very  gen- 
eral disfavor  from  the  conductors  of  savings  banks,  but  hope 
in  this  we  may  be  agreeably  disappointed.  There  is  doubtless 
a  class  of  persons  engaged  in  the  conduct  of  the  business 
of  such  banks  who  would  be  glad  to  be  protected  against 
applications  for  personal  favor.  Law  makers  should  be 
^  governed  by  a  desire  to  g^ve  the  greatest  possible  security 

to  depositors,  as  a  paramount  object  Banks  of  savings  are 
almost  indispensable,  and  as  far  as  possible  they  should 
prove  to  be  what  their  name  imports,  and  provide  ample 
security  for  all  deposits.  It  is  with  this  view  alone  that  we 
have  added  the  amendment,  and  recommend  its  adoption, 
thereby  placing  beyond  the  officers  even  an  inducement  to 
lessen  the  security  of  innocent  and  ofttimes  ignorant  depos- 
itors. 


TITLE    XI. 


MINING  CORPORATIONS. 

Sbction  084.  Removal  of  the  principal  office  provided  for. 

585.  Directors  to  file  certificates  of  proceedings  in  offices  of  County 
*  Clerks  and  Secretary  of  State. 

586.  Transfer  agencies. 

587.  Stock  issued  at  trsnsfer  agencies. 
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Sbo.  584.    Every  miniDg  corporation   may  change  its  Remofaiof 
office  or  principal  place  of  business  from  one  county  or  office  pro. 

'^  '  Tided  fcr. 

city  to  another,  within  this  State.  Before  such  removal  is 
made,  the  consent  in  writing  of  the  holders  of  two-thirds 
of  the  capital  stock  must  be  obtained  and  filed  in  the 
office  of  the  corporation.  When  such  consent  is  obtained, 
Dotico  of  the  intended  removal  must  be  published  for 
thirty  days,  in  some  newspaper  published  at  or  nearest 
the  principal  place  of  business  of  the  corporation,  giving 
the  name  of  the  county  or  city  where  the  office  is  then 
situate,  and  that  to  which  it  is  intended  to  remove  it. 

StAt«.  1863-4,  76,  Seo.  1.     ' 


Directors  to 
file  certift- 
cates  of  pro> 
ceedings  in 
offlcee  of 
County 
Clerks  and 
Secretary  of 
State. 


Sec.  585.  When  the  publication  provided  for  in  the 
preceding  section  has  been  completed,  the  Directors  of 
the  corporation  must  file  in  the  offices  of  the  Clerks  of 
the  counties  from  and  to  which  such  change  has  been 
made,  and  in  the  office  of  the  Secretary  of  State,  certified 
copies  of  the  written  consent  of  the  stockholders  to  such 
change  and  of  the  notice  of  such  change,  and  proof  of 
publication ;  also,  a  certificate  that  the  proposed  removal 
has  taken  place;  and  thereafter  the  principal  place  of 
btisinoss  of  the  corporation  is  at  the  place  removed  te. 

SUU.  186.H-4,  76,  Seo.  2. 

Sec.  586.  Any  corporation  organized  in  this  State  for  Transfer 
the  purpose  of  mining  or  carrying  on  mining  operations  •*^"^*"' 
in  or  without  this  State,  may  establish  and  maintain 
agencies  in  other  States  of  the  United  States,  for  the 
transfer  and  issuing  of  their  slock;  and  a  transfer  or 
issue  of  the  same  at  any  such  transfer  agency,  in  accord- 
ance with  the  provisions  thereof,  is  valid  and  binding,  as 
fully  and  effectually  for  all  purposes  as  if  made  upon  the 
books  of  such  corporation  at  its  principal  office  within 
this  State.  The  agencies  must  bo  governed  by  the  by- 
laws and  the  Directors  of  the  corporation. 

SUU.  186S-4,  429,  Sees.  I,  3. 

Sec.  587.    All  stock  of  any  such  corporation,  issued  at  stock  issued 
a  transfer  agency,  must  be  signed  by  the  President^  and   agencies. 
Secretary  of  the  corporation,  and  countersigned  at  the 
time  of  Its  issue  by  the  agent  having  charge  of  the  trans- 
fer agency.    No  stock  must  be  issued  at  a  transfer  agency 

18 
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unless  the  certificate  of  stock,  in  lieu  of  which  the  same 
is  issued,  is  at  the  time  surrendered  for  cancellation. 

BUta.  1863-4,  429»  Beo.  2. 


TITLE   XII. 

RELIGIOUS,   SOCIAL  AND   BENEVOLENT   CORPORATIONS. 

SBcnoir  693.  Corporatioot  fbr  parposes  other  than  profit,  how  formed. 

594.  Additional  faets  artiolea  of  inoorporation  to  set  out. 

595.  Corporation  to  hold  property,  and  amount  of  real  eatate  lim- 

ited. 

596.  How  mnoh   land  Masons,  Odd  FeUows  and  Pioneen  may 

hold. 

697.  Directors  to  make  verified  report  annaally. 

698.  Corporations  to  forfeit  fVanehiso  and  lands.     Attomey-Gea- 

eral  to  sue  therefor. 

599.  Corporations  may,  by  order  of  the  Distriot  Court,  aeU  or 

mortgage  real  estate,  when.  Petition.  Sammons  or  no- 
tice. Objections  or  answer.  Trial,  order  or  decree.  Court 
may  direct  appraisement  of  property  and  disposition  of 
proceeds. 

600.  What  may  be  provided  for  in  their  by-laws,  etc. 

601.  Members  admitted  after  incorporation. 

602.  No  member  to  transfer  membership,  etc. 

oypoationii  Seo.  593.  An}'  number  of  persons  associated  together 
other  San  for  religioiis,  social,  benevolent  or  other  purpose  included 
fonned.  in  tbc  subdivislons  of  Sec.  286,  where  pecuniary  profit  is 
not  their  object,  may,  in  accordance  with  the  rules,  reg- 
ulations or  discipline  of  such  association,  elect  for  the  first 
year  Directors  from  among  their  members,  the  number 
thereof  to  be  not  less  than  five  nor  more  than  eleven, 

•  

and  may  incorporate  themselves  as  provided  in  this  Part. 

SUts.  1870,  46 ;  402,  Sec.  1. 

Additional         Seo.  51U.     In  addition  to  the  requirements  of  Sec.  290, 

fiusts  articles 

ofinoorpom.  the  articles  of   incorporation  of  any  association    men- 
out.  tioned  in  the  preceding  section  must  set  forth  the  hold- 

ing of  the  election  for  Directors,  the  time  and  place 
where  the  same  was  held,  that  a  majority  of  the  mem- 
bers of  such  association  were  present  and  voted  jtt  such 
election,  and  the  result  thereof;  which  facts  must  be  veri- 
fied by  the  officers  conducting  the  election. 

Stats.  I860,  347,  Sec.  176;  1862,  126. 
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Sfio.  595.    All  such  corporations  may  hold  all  the  prop-  obtpotsHod 

.  to  hold  prop* 

erty  of  tbe  associatioD  owned  prior  to  inoorponirtion  or  erty,  and 

.,,  A..  M  111.*      amount  of 

acquired  thereafter  in  any  manoer,  and  transact  all  busi-  real  estate 

^  .  United. 

Dees  relative  thereto ;  but  no  sach  corporation  mast  own 
or  hold  more  real  estate  than  may  be  necessary  whereon 
to  erect  boildings  for  the  use  of  the  association  in  con- 
dacting  the  business  and  objects  thereof,  for  the  conve- 
nient nsc  of  such  buildings  and  providing  burial  grounds 
for  the  deceased  members  of  such  association — not  to  ex- 
ceed six  whole  lots  in  any  city  or  town  nor  more  than 
twenty  acres  m  the  country ;  the  annual  increase  or  in- 
come whereof  must  not  exceed  fifly  thousand  dollars. 

[New  McUon.]  Stats.  1850^  347,  Seo.  182;  1862,  l25. 

Sko.  596.    In  addition  to  that  provided  for  in  the  pre-  How  much 

_^,  land  Haaonei 

ceding  section,  Masons,  Odd  Fellows  and  Pioneer  mcor-  oddFeUowt 

and  Ploneen 

poratod  associations  may  hold  such. real  estate  as  may  be  may  hold, 
necessary  to  carry  out  their  charitable  purposes,  or  for 
the  establishment  and  endowment  of  institutions  of  learn- 
ing connected  therewith.  In  case  any  such  corporation 
is  the  owner,  by  donation  or  purchase,  of  more  lauds  than 
herein  or  in  the  preceding  section  provided  for,  such  sur- 
plus must  be  sold  and  conveyed  by  the  corporation  within 
five  years  after  its  acquisition.  Such  sale  may  be  made 
without  the  order  or  decree  of  the  District  Court  as  here- 
inafter provided.  ^ 

Stats.  1863,  125 ;  1863,  84,  624. 

Sec.  597.     The  Directors  must  annually  make  a  full  Directors  to 

make  Teri- 

report  of  all  property,  real  and  personal,  held  in  trust  fledreoort 
for  their  corporation  by  them,  and  of  the  condition 
thereof,  to  the  members  of  the  association  for  which 
they  are  acting;  which  report  must  be  sworn  to  by  the 
President  and  Secretary,  and  certified  copies  thereof  filed 
in  the  oflSces  where  their  original  articles  of  incorpora- 
tion are  filed,  accompanied  by  an  affidavit  that  the  corpo- 
ration has  not  been  engaged  in  any  business  or  object 
other  than  that  set  forth  in  their  original  articles  of  in- 
corporation. 

SUts.  1850,  374,  Seo.  183. 

Sbo.  598.    Every  corporation  disobeying  the  provisions  Corporation» 
of  the  three  preceding  sections,  forfeits  its  franchise^  and  francUM 
all  ibe  lands  held  contrary  to  the  provisions  thereof  be- 
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Attoniflj.  come  the  property  of  the  State.  Whenever  information 
•ae  therefor.  18  givon  to  him,  bj  any  citizen  of  this  State,  that  a  corpo- 
ration has  violated  any  of  the  provisions  of  the  three 
*  preceding  sections,  the  Attorney-General  mast  institute 
proceedings,  in  the  proper  District  Court,  for  the  forfeit- 
ure of  the  franchise  and  the  recovery  of  such  lands  for 
the  use  of  the  State. 

[New  aeotion.] 


Cwpcratione 
may,  by 
order  of  the 
Dietrict 
Court,  sell 
or  mortgage 
real  estate, 
when. 


Petition. 


SammoDfl  or 
notice. 


dtfectlons 
or  answer. 


Trial,  order 
or  decree. 


Seo.  599.  Corporations  organized  by  niembers  of  asso- 
ciations mentioned  in  Sec.  593  may  mortgage  or  sell  the 
necessary  real  estate  held  by  them,  on  complying  with 
the  following  provisons: 

1.  The  Directors  must,  by  order,  declare  such  disposi- 
tion of  the  real  estate  necessary,  or  for  the  best  interests 
of  the  corporation,  in  the  prosecution  of  the  purposes  of 
the  association,  setting  forth  the  grounds  for  the  same. 

2.  The  Directors  must  petition  the  District  Court  of  the 
county  in  which  the  real  estate  is  situate,  for  the  sale 
thereof,  setting  forth  the  order  and  the  grounds  upon 
which  the  same  is  asked. 

8.  The  Judge  of  the  Court,  if  it  appear  prima  facie  a 
case  wherein  such  order  should  be  made,  must  direct  pub- 
lication of  summons  to  all  persons  interested  in  the  prop- 
erty to  appear  before  the  Court  and  show  cause  why  such 
order  or  decree  should  not  be  made.  The  notice  must  be 
published  in  a  weekly  newspaper  published  in  the  city  or 
county  where  the  property  is  situate,  for  one  month  at 
least;  the  last  publication  thereof  to  be  at  least  ten  days 
prior  to  the  day  set  for  the  bearing  of  the  petition ;  in 
lieu  of  the  publication,  personal  notice  may  be  served  on 
all  persons  interested  in  the  real  estate.  In  either  case, 
proof  of  publication  or  service  to  be  satisfactorily  shown 
as  in  other  cases  in  the  District  Court. 

4.  At  any  time  before  the  day  set  for  hearing  the  peti- 
tion, any  person  interested  in  the  property  may  present 
objections  or  answer  to  the  petition,  raising  either  ques- 
tion of  law  or  fact,  and  the  same  must  be  tried  by  the 
Court  as  other  cases  are  tried. 

5.  If,  on  the  hearing  at  the  trial,  it  is  found  by  the 
Court  that  the  mortgage  or  sale  of  the  property  is  unnec- 
essary, or  that  the  purposes  of  the  association  will  not  be 
subserved,  advanced  or  benefited  thereby,  the  order  and 
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decree  must  be  denied ;  if  it  be  fonnd  necessary,  or  that 
thie  purpose  of  the  association  will  be  subserved,  advanced 
or  benefited  thereby,  the  petition  mast  be  granted. 

6.  The  Court  may,  if  considered  necessary,  direct  an   court  may 
appraisement  of  the    property  to    be    first   made,  and  piaUemeBt 
appoint  disinterested  appraisers  therefor,  fix  their  com-  amfdis^ 
pensation  and  time  for  report;   and  direct  the  making  p^^. 
and  execution  of  the  mortgage  or  deed  and  all  necessary 
accompanying   notes,  bonds  or  contracts,  and  to  what 
purpose  the  proceeds  must,  by  the  corporation,  be  applied, 
as  best  comports  with  the  object  of  the  association. 

Stat«.  1850,  347,  8eo.  179 ;  1859,  87,  8eo.  1. 

Ssc.  600.    Corporations  organized  for  purposes  other  what  may 
than  for  profit  may.  in  their  by-laws,  ordinances,  consti-   for?D°thefaf 
taiions  or  articles  of  incorporation,  make  the  following  ^^'^'"*^^' 
provisions,  in  addition  to  those  provided  for  in  Tit.  I  of 
this  Part. 

1.  Qualifications  of,  mode  of  election  and  terms  of  ad- 
mission to,  membership.  ^ 

2.  Fix  the  fees  of  admission  and  dues  to  be  paid  to 
their  treasury  by  members. 

3.  Provide  for  the  expulsion  and  suspension  of  mem- 
bers for  misconduct  or  non-payment  of  dues;  also,  for 
restoration  to  membership. 

4.  Such  other  regulations,  not  repugnant  to  the  Consti-  ' 
tution  or  laws  of  the  State,  as  are  consonant  with  the 
objects  of  the  corporation. 

Stats.  1863,  624,  Seof.  8,  9. 

Seo.  601.     Members  admitted  after  inco|;poration  have  Memben 

all  the  rights  and  privileges,  and  are  subject  to  the  same  afuriiicor- 

responsibilities,  as  members  of    the    association    prior  p^****"* 
thefeto. 

Statfl.  1863,  624,  Seo.  7. 

* 

Sec.  602.     No  member  or  his  legal  representative  must  No  member 

dispose  of  or  transfer  any  right  or  privilege  conferred  on  member, 
him  by  reason  of  his  membership  of  such  corporation,  or 
be  deprived  thereof,  except  as  herein  provided. 

[New  lection.] 


\ 
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How  much 
Und  may  be 
hold,  and 
howdlBpoMd 
of. 


TITLE    XIII. 

GEMETEBT  COBPOBATIONS. 

Sscnoii  608.  How  mnoh  land  may  bo  held,  and  how  disposed  of. 

609.  Who  an  members  eligible  to  vote  and  hold  offloe. 

610.  May  hold  personal  property,  to  what  amonnt.    How  disposed 

of. 

611.  May  issue  bonds  to  pay  for  grounds.  •  Proceeds  of  sales,  how 

disposed  of. 

612.  May  take  and  hold  property  or  use  inoome  thereof,  hew. 

613.  Interments  in  lot,  and  effect  thereof.    Transfer  of  rights  only 

made,  how. 

614.  Lot  owners  previous  to  purchasei  to  be  members  of  the  cor- 

poration. 

Seo.  608.  Corporations  organized  to  acquire  lands  for 
and  to  maintain  cemeteries  may  take,  by  parcbase,  dona- 
tion or  devise,  not  exceeding  tbree  hundred  and  twenty 
acres  of  land,  in  the  county  therein  their  articles  of 
incorporation  are  filed,  to  be  held  and  occupied  exclu- 
sively for  a  cemetery  for  the  burial  of  the  dead;  which 
must  be  surveyed  and  subdivided  into  lots  or  plats,  ave- 
nues and  walks,'  under  order  of  the  Directors,  and  a  map 
thereof  filed,  in  the  office  of  the  Beeorder  of  the  coanty 
whdrein  the  lands  are  situate;  thereafter,  upon  such 
terms  and  subject  to  such  conditions  and  restrictions,  to 
be  inserted  in  the  conveyances,  as  the  by-laws  or  Direc- 
tors may  prescribe,  the  Directors  may  sell  and  convey 
the  lots  or  plats  to  purchasers.  Ail  conveyances  to  be 
executed  under  the  seal  of  the  corporation,  signed  by  the 
President  and*  Secretary. 

Stats.  1859,  281,  Sec.  4. 


Who  are 
members 
eligible  to 
foteand 
hold  olBce. 


Sbo.  609.  Every  person  of  fall  age  who  is  proprietor 
of  a  lot  or  plat  in  the  cemetery  of  the  corporation,  con- 
taining not  less  than  two  hundred  square  feet  of  land,  or, 
if  there  be  more  than  one  proprietor  of  any  such  lot, 
then  such  of  the  proprietors  as  the  majority  of  joint  pro- 
prietors designate,  may,  in  person  or  by  proxy,  cast  one 
vote  at  all  elections  had  by  the  corporation  for  Directors 
or  any  other  purpose,  and  is  eligible  to  any  office  of  the 
corporation.  At  each  annual  meeting  or  election,  the 
Directors  must  make  a  report  to  the  proprietors  of  al 
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their  doin/^rs,  manageinent  and  condition  of  the  property 
and  concerns  of  the  corporation. 

Stats.  IS69,  281,  See.  5. 

Skg.  610.    Sach  corporation^  may  hold  personal  prop-  May  hold 
erty  to  an  amount  not  exceeding  five  thoasand  dollars,  in  property,  to 
addition  to  the  surplus  remaining  from  the  sales  of  lots  or 
plats  after  payments  of  all  bonds  issued  for  the  purchase 
of  cemetery  lands  and  interest  thereon.    Such  surplus 
mast  be  disposed  of  in  the  following  manner  :  T 

1.  In  the  improvement,  embellishment  and  preserva-  how 
tion  of  the  cemetery,  and  paying  incidental  expenses  of  *™p**^ 
the  corporation. 

2.  By  relieving  the  distressed  members  of  the  corpora- 
tion and  others,  and  for  other  charitable  purposes. 

3.  By  donating  it  to  any  board  of  relief  established  by 
such  corporations. 

Stats.  1859,  281,  Sec  4 ;  1864,  12,  Seo.  1. 

Sko.  611.    Such  corporations  may  issue  the  bonds  there-  Hay  iamie 

-  ..         ,  bonds  to  piqr 

of,  bearing  interest  not  exceeding  twelve  per  cent,  per  forgroondi. 
annum,  for  the  purchase  of  lands  for  their  cemeteries,  to 
the  payment  of  which  at  l^ast  sixty  per  cent,  of  the  pro-  Proceeds  of 
eeeds  of  sales  of  lots  and  plats,  or  other  proceeds  of  the  SispM^^or. 
corporation,  must  be  applied  every  three  months,  until 
the  bonds  and  interest  thereon  are  fully  pai^,  the  residue 
or  surplus  of  such  proceeds  to  be  used  and  disposed  of  as 
provided  in  the  preceding  section. 

Stats.  1859,  281,  Seo.  7  ;  1864,  12,  Sec.  1. 

Sbo.  612.    Cemetery  corporations  may  take  and  hold  MBjtAe 
any  property,  or  use  the  income  thereof,  bequeathed,  property  or 
donated  or  given  in  trust  to  them  for  the  specific  pur-  theroor^iiow. 
pose  of  embellishing  or  improving  the  grounds,  avenues 
or  superstructures  of  their  cemeteries,  or  for  the  erection, 
preservation  or  repair  of  monuments  therein,  or  for  any 
other  purpose  or  design  consistent  with  the  objects  of  the 
corporation. 

SUts.  1859,  281,  Seo.  9. 

Sec.  613.     Whenever  an  interment  is  made  in  any  lot  interments 
or  plat  transferred  to  individual  owners  by  the  corpora-  effectthereof 
tion,  the  same  thereby  becomes  forever  inalienable,  and 
descends  in  regular  line  of  succession  to  the  heil*8  at  law 
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TVabflfer  of 
ris^t  only 
nuide,  how. 


liOt  ownen 
prerlons  to 
purchase,  to 
bememben 
of  theoorpo- 
ration. 


of  the  owner.  When  there  are  several  owners  of  inter- 
ests in  such  lot  or  plat,  one  or  more  may  acquire  by  pur- 
chase the  interest  of  others  interested  in  the  fee  simple 
title  thereof;  but  no  one  not  an  owner  acquires  rnterest 
or  right  of  burial  thereinlfcy  purchase;  nor  must  any  one 
be  buried  in  any  such  lot  or  plat,  not  at  the  time  owning 
an  interest  therein,  or  who  is  not  the  relauve  of  sacb 
owner  or  of  his  wife,  except  by  consent  of  all  jointly 
interested. 

f  Stat8.1859, 281,800.11. 

Sec.  614.  When  grounds  purchased  or  otherwise  ac- 
quired for  cemetery  purposes  has  been  previously  used  as 
a  burial  ground,  those  who  are  lot  owners  at  .the  time  of 
the  purchase  are  entitled  to  continue  to  own  the  same, 
and  are  members  of  the  corporation,  with  all  the  privi- 
leges a  purchase  of  a  lot  from  the  corporation  could  confer. 

Stats.  1859,  281,  Sec.  12. 


TITLE    XIV. 


Mny  Aconlre 
luiahold 
real  estate, 
how  much. 


Shall  not 

contract 

debts  or  ^ 

liabtUtles 

exceeding 

amount  In 

treasury. 


AGRICULTURAL  FAIR  CORPORATIONS. 

Sbction  620.  May  acquire  and  hold  real  estate,  how  much. 

621.  Shall  not  eontraot  debts  or  liabilities  ezoeeding  amonDt  ia 

treasury. 

622.  Not  for  profit.    May  fix  fee,  etc.,  for  membership. 

Seo.  620.  Agricultural  fair  corporations  may  purchase, 
hold  or  lease  any  quantity  of  land,  not  exceeding  in  the 
aggregate  one  hundred  and  sixty  acres,  with  such  build- 
ings and  improvements  as  may  be  erected  thereon,  and 
may  sell,  lease  or  otherwise  dispose  of  the  same,  at  pleas- 
ure. This  real  estate  must  be  hold  for  the  purpose  of 
erecting  buildings  and  other  improvements  thereon,  to 
promote  and  enconrage  agriculture,  horticulture,  mechan- 
ics, manufactures,  stock  raising  and  general  domestic 
industry. 

SUts.  1859,  104,  Sec.  2. 

Seo.  621.  Neither  the  members  of  the  agricultural  fair 
corporation,  nor  the  Directors  thereof,  shall  contract  any 
debts  or  liabilities  in  excess  of  the  amount  of  money  in 
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the  tfeasaiy  at  the  time  such  debt  or  liability  is  being 

contracted  ;  but  for  the  purpose  of  paying  for  real  estate, 

they  may  create  debts  and  liabilities  not  exceeding  five  * 

thoosand  dollars,  secured  by  mortgage  on  the  property 

of  the  corporation.    The  parties  contracting  any  debt  or 

liability  in  excess  of  that  by  this  section  authorized,  are 

personally  liable  therefor. 

SUto.  1859, 104,  See.  5. 

Seo.  622.    Agricultural  fair  corporations  are  not  con-  Notforproflt 
docted  for  profit,  and  have  no  capital  stock  or  income 
other  than  that  derived  from  charges  to  exhibitors  and 
fees  for  membership,  which   charges,  together  with  the  JJjf  ^m-**' 
term  of  membership  and  mode  of  acquiring  the  same,  memberehip. 
must  be  provided  for  in  their  articles  of  incorporation  or 
by-laws.    Such  fees  must  never  be  greater  than  to  raise 
BoiBcient  revenue  to  discharge  the  debt  for  real  estate, 
improvements  thereon,  and  to  defray  the  current  expenses 
of  fairs. 

StaU.  1859, 104,  Sec.  4. 


TITLE    XV. 

GAS    CORPORATIONS. 

BccnoH  628.  Corporations  to  obtain  privilege  from  oity  or  town,  and  nse 
meters  proved  by  the  inspector. 

629.  Gas  to  be  supplied  on  written  application.    Damages  for 

refusal. 

630.  When  oorporations  may  refuse  to  supply  gas. 

631.  Portions  of  supply  pipes  to  be  laid  by  the  corporation  and 

by  applicant 

632.  Agent  of  corporation  may  inspect  meters.  . 

633.  When  persons  neglect  to  pay,  gas  may  be  shut  off. 

Sec  628.    No   corporation  most  supply  any  city  or  corporationi 

town  with  gas,  or  lay  down  mams  or  pipes  for  that  pur-  priviieg« 

pose  in  the  streets  or  alleys  thereof,  without  permission  toim,  ^d' 

from  the  city  or  town  authorities.    Nor  must  such  corpo-  ^vwiby 

ration  furnish  or  use  any  gas  meter  which  has  not  been  *  *  ™!*«*®' 
proved  and  sealed  by  the  inspector  of  gas  meters. 

SUts.  1868,  647,  Sec.  3. 

19 


146  CIVIL  CODE. 

Gttito  b6  Sso.  629.    Ou  writtoD  application,  and  payment  of  ail 

written ap-    dues  for  gas  from  the  owner  or  occupant  thereof,  every 

plication*  ,  /«••  ■•If*  • 

*  gas  corporation  must  farnish  any  building  or  premises 

prepared  with  pipes  to  receive  the  same,  at  no  greater 
distance  than   one    hundred   feet  from  a  main,  all  gas 

rSSSr**'^'^  required  for  lighting  such  bailding  or  premises.  If,  for 
the  space  of  ten  days  after  such  application,  the  corpora- 
tion refubcs  or  neglects  to  supply  the  gas  as  required,  the 
owner  or  occnpant  may  recover  from  the  corporation  the 
snm  of  fifty  dollars,  and  for  every  day  ^nch  refusal  or 
neglect  continues  thereafter,  the  further  sum  of  five  dol- 
lars as  ascertained  damages. 

State.  ISeS,  647,  Se^.  8. 

whencorpo-       Seo.  630.    Gas  Corporations  are  not  required  to  furnish 

rations  may  ^  * 

reftiM  to  for  or  affix  to  buildings  or  premises  pipes  and  fittings,  ex- 
cept on  contract,  nor  must  the  owner  or  occupant  apply- 
ing for  gas  be  refbsed  on  the  ground  that  a  former  owner 
or  occupant  is  in  arrears  for  gas,  unless  he  has  agreed 
with  such  former  owner  or  occnpant  to  pay  the  same  and 
refuses  or  neglects  to  do  so.  No  corporation  is  required 
to  lay  service  pipe  where  serious  obstacles  exist  to  laying 
it,  unless  the  applicant,  if  required,  deposits  in  advance, 
with  the  corporation,  a  sum  of  money  sufficient  to  pay 
the  cost  of  laying  the  pipes  and  fittings  and  fixtures  for 
using  gas  on  the  premises  and  in  the  building  to  be  sup- 
plied. 

StstB.  ISdS,  647,  heo.  6. 


Portions  of  Seo.  631.    All  gas  corporations  must  lay  supply  pipes 

to%ia&^  connecting  any  building  or  premises  with  the  main,  for  a 

uonand^by'  distaucc  of  ouc  hundred  feet,  if  so  far  distant,  at  the  cx- 

app  cant,  p^j^g^  Qf  |jjj^  corpoTatiou.    The  applicant  for  gas  must 

lay  the  pipe  from,  the  end  of  the  one  hundred  feet  to  such 
portions  of  the  buildings  or  premises  as  desired,  at  his 
own  expense. 

[New  aeotion.] 

Agent  of  Sec.  682.     Any  agent  of  a  gas  corporation  exhibiting 

may  inspect  wHttcn  authority,  signed  by  the  President  or  Secretary 
thereof  for  such  purpose,  may  enter  any  building  or 
premises  lighted  with  gas  supplied  by  such  corporation, 
to  inspect  the  gas  meters  therein,  to  ascertain  the  quan- 
tity of  gas  supplied  or  consumed.    Every  owner  or  occa- 
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pant  of  such  baildings  who  biDciers  or  prevents  sach 
entry  or  iDspectioD  must  pay  to  the  corporation  the  sam 
of  fifty  dollars  as  ascertained  damages. 

Stats.  1863,  647,  Beo.  6. 

Sec.  633.    All  gas  corporations  may  shut  off  the  sop-  when  per- 
ply  of  gas  from  any  person  who  neglects  or  refuses  to  top«y,  gw 

i»i  i*«i  n  a"  maybe  shut 

pay  for  the' gas  supplied,  or  the  rent  for  any  meter,  pipes  oir. 
or  fittings  provided  by  the  corporation  as  required  by  his 
contract;  and  for  the  purpose  of  shutting  off  the  gas  in 
Buch  case,  any  employ^  of  the  corporation  may  enter  the 
building  or  premises  of  such  person,  between  the  hours  of 
eight  o'clock  in  the  forenoon  and  six  o'clock  in  the  after- 
noon of  any  day,  and  remove  therefro.n  any  property  of 
the  corporation  used  in  supplying  gas. 

Stots.  1863,  647,  Seo.  7. 


TITLE    XVI. 

LAND  AND  BUILDING  CORPORATIONS. 

Sbctioh  689.  How  organised. 

640.  May  borrow  money. 

641.  Powers  and  objeot  of  the  eorporattdn. 

642.  May  insure  the  liyes  of  members  and  debtors. 
643«  What  real  estate  may  be  owned  at  any  one  time. 

644.  What  the  by-laws  may  proTide. 

645.  Secretary  most  make  annual  statement,  and  publish  same. 

646.  LiabOity  of  shareholders  for  debts. 

647.  Consolidation  and  transfer  of  corporation  business  and.prop> 

erty. 

648.  Married  women  and  minors. 

Seo.  639.  Corporations  orfiraniEcd  under  Subd.  11  of  How 
Sec.  286,  may  raise  funds  in  shares  not  exceeding  two 
hundred  dollars  each,  payable  in  periodical  instalments, 
to  enable  any  member  to  receive  therefrom  an  advance  of 
his  shares,  upon  security  by  mortgage  or  other  convey- 
ance of  real  estate.  Such  bodies  are  known  as  land  and 
building  corporations,  and  may  be  organized  with  or  with- 
out a  capita]  stock. 

StaU.  1861,  667,  See.  1. 

Seo.  640.    Any  such  corporation  may  borrow  money  May  borrow 
for  the  purpose  of  carrying  put  its  objects,  and  may  give  "^"''* 
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as  secnrity  therefor  its  shares  or  mortgage  upon  its  real 
estate. 

stats.  1861,  567,  Sec.  5 ;  1869-70,  474,  Sec.  1. 

Poweni  aod  Sec.  641.  Any  such  corporation  may  purchase  real 
corporation.^  cstate  and  erect  buildings  for  its  members,  and  make 
loans  or  advances  to  its  members  for  the  purpose  of  aid- 
ing them  in  acquiring  real  estate,  making  improvements 
thereon  and  removing  encumbrances  therefrom;  such  cor- 
poration to  be  secured  therefor  in  manner  provided  in  the 
preceding  section,  until  the  amount  or  value  of  the  shares 
so  loaned  or  a<ivanced  are  fully  repaid  to  such  corpora- 
tion, with  the  interest  thereon,  and  all  fines  or  other  pay- 
ments incurred  in  respect  thereof. 

Stats.  1861,  567,  Sees.  5-18. 


MajinMira 
the  Urei  of 
neDiberB 
aad  debtors. 


What  real 
estate  may 
be  owned  at 
any  one  time 


M'hat  the 
b3--laws  may 
provide. 


Seo.  612.  Such  corporation  may  insure,  in  some  life 
insurance  company  incorporated  under  the  laws  of  this 
State,  the  lives  of  its  members  and  debtors,  for  the  bene- 
fit of  the  corporation  and  of  the  families  or  legal  repre- 
sentatives of  such  decedent  shareholders. 

[New  section.] 

Sec.  643.  Any  such  corporation  may  purchase,  hold 
and  convey  real  estate,  as  follows : 

1.  The  lot  and  building  in  which  the  business  of  the 
corporation  is  carried  on,  the  cost  of  which  must  not 
exceed  one  hundred  thousand  dollars. 

2.  Such  as  may  from  time  to  time  be  necessary  to  sap- 
pi}'  the  wants  of  its  members,  the  cost  of  which,  held 
unallotted  to  the  members  thereof  at  any  one  time,  must 
not  exceed  the  sum  of  one  hundred  thousand  dollars. 

8.  Such  as  shall  have  been  mortgaged,  pledged  or  con- 
veyed to  it  in  trust,  for  its  benefit,  for  money  advanced, 
or  to  secure  the  purchase  price  thereof  in  pursuance  of 
the  regular  business  of  the  corporation. 

Stats.  1863, 199 ;  **  Sayings  and  Loan  Corporations/'  Sec. 
184. 

Sec.  644.  The  by-laws  of  such  corporations  must  spec- 
ify the  amount  of  the  periodical  subscriptions  or  pay- 
ments to  bo  made  by  each  member  to  the  funds  thereof; 
the  time  and  manner  in  which  such  payments  are  to  be 
made;  the  fines  and  forfeiture  for  default;  the  time  and 
manner  of  election  of  Directors  and  other  ofiScers,  aod 
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their  terms  of  office;  the  manner  in  which  the  real  estate 
may  be  distri baled,  allotted  o^  sold  to  its  members;  the 
terms  and  conditions  appn  which  advances  may  be  made 
toils  members  and  by  them  repaid  to  the  corporation; 
the  manner  in  which  a  person  may  become  and  cease  to 
be  a  member;  the  conditions  on  which  members  may 
withdraw  from  the  corporation,  and  provide  for  the  pay- 
ment to  withdrawing  members  of  the  sams  of  money  due 
to  them  arising  from  sabscriptions  or  payments  to  the 
fonds  thereof,  and  the  proportion  of  profits  soch  with- 
drawing members  may  receive  on  withdrawal ;  but  no 
member  can  withdraw  from  the  corporation  within  twelve 
months  from  the  date  of  becoming  a  member. 

StaU.  1861,  567,  Seo.  2;  1861,  567,  Seo.  19j  1867-8,  530, 

8«o.  1. 

/ 

Sec  645.     The  Secretary  of  any  such  corporation  must,  secretary 

•  I  i*i*  /*i  miut  make 

once  in  each  year  during  the  existence  of  the  corpora-  Annnia 
lion,  prepare  a  full  and  explicit  statement  of  the  financial  UdpabitBh 
affairs  thereof,  comprising  a  balance  sheet,  statements  of 
receipts  and  expenditures,  profit  and  loss,  and  assets  and 
liabilities,  which  must  be  audited  and  verified  by  two 
competent  persons  (not  Directors),  elected  by  the  general 
body  of  shareholders,  and  be  countersigned  by  the  Presi- 
dent and  Secretary.  A  copy  of  such  statement  must  be 
printed  and  circulated  among  the  members,  and  pub-, 
lished  for  one  week  immediately  after  the  annual  general 
meeting  of  the  corporation,  in  one  or  more  newspapers 
published  daily,  or  four  weeks  in  one  or  more  newspapers 
published  weekly,  in  the  town  or  city  where  the  principal 
office  is  located. 

Suit.  1861,  667,  Soo.  9. 

Seo.  646.     Every  present  and   past  member  of  such   LiAbimyof 

.  11        I.    Li       A  1  n   •hareboldera 

corporation  is  personally  liable  for  such  proportion  of  fordebti. 
all  iiB  debts  and  liabilities  as  the  number  of  shares  sub- 
scribed by  him  bears  to  the  whole  number  of  subscribed 
shares;  but  no  past  member  is  liable  for  such  contribution 
if  more  than  one  year  has  elapsed  since  he  ceased  to  be  a 
member  before  suit  is  commenced,  nor  for  any  debt  or 
liability  contracted  after  the  time  at  which  he  ceased  to 
be  a  member,  nor  unless  it  appears  to  the  Court  that  the 
existing  members  are  unable  to  satisfy  such  debts  and 
liabilities;  nor  must  any  contribution  be  required  fn^m 
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any  raember  or  past  member,  exceeding  the  amount  aD- 
paid  on  the  shares  in  respect  of  which  he  is  liable. 

SUts.  1801,  667,  Sec.  10. 

Gonaoifda.         Sso.  647.    Any  two  or  more  such  corporations  may 
transfer  of     unitc  and  become  incorporated  in  one  body,  with  or  with- 
SufS^M and  OQt  any  dissolution  or  divison  of  the  funds  of  such  corpo- 
prope  y.       p^tion  or  either  of  them;  or  any  such  corporation  may 
transfer  its  engagements,  funds  and  property  to  any  other 
such  corporation,  upon  such  terms  as  may  be  agreed  upon 
by  two- thirds  of  the  members  of  each  of  such  bodies  pres- 
ent at  general  meetings  of  the  members,  convened  for 
the  purpose,  by  notice  stating  the  object  of  the  meeting, 
sent  through  the  Post-office  to  every  member,  and  by 
general  notice,  published  in  some  daily  newspaper  at  least 
one  week,  or  weekly  newspaper  at  least  two  weeks,  pub- 
lished at  the  place  where  the  principal  business  of  the 
corporations  is  carried  on ;  but  no  such  transfer  shall  pre- 
.    judice  any  right  of  any  creditor  of  the  corporation  trans- 
ferring. 

NoTB.— Copy  of  a  bUl  pending  in  the  EngUsh  Ptflii- 
meat. 

Married  Seo.  64i>.    Married  women  and  minors  may  be  admit- 

women  and  •' 

minors.  tcd  as  members  and  may  take  and  hold  shares  in  such 
corporations,  and  may  execute  all  necessary  instruments 
and  give  all  necessary  acquittances,  and  sell  and  transfer 
their  shares,  in  like  manner  as  other  members. 

Stats.  1861,  567,  Seo.  6. 

NoTB.— The  last  Title  of  this  Part  was  prepared  and  pre- 
sented to  ns  by  Mr.  H.  B.  Congdon,  of  the  San  Franoiico 
Co-operative  Land  and  Building  Association,  after  the  sab- 
Ject  of  "Corporations"  bad  been  prepared,  printed  onoe, 
and  resubmitted  with  amendments  for  a  final  printing.  We 
had  not  the  time  to  give  this  particnlar  subject  the  atten- 
tion its  importance  demands,  and  therefore  report  it  for  ood- 
sid oration  without  recommendation. 


XOTB. 


The  latest  legislation  declaring  and  defining  the  objects  and  purposes  for 
which  corporations  might  be  formed,  as  well  as  providing  for  their  gorem- 
ment,  made  them  subject  alone  to  the  few  crude  provisions  of  the  several 
Acts,  and  expressly  declared  that  such  corporations  should  not  be  subject  to 
the  general  laws  upon  the  subject  This  is  calculated  to  awaken  the  minds  of 
all  to  a  growing  evil  alluded  to  at  some  length  in  note  to  Sec.  236.    We  give 


CIVIL  CODE.  151 

M»«  the  title  and  first  notions  of  two  Acts  passed  at  the  session  of  1869-70, 
to  iluw  how  indeterminate  are  the  objects  and  purposes  for  which  corpora- 
tions were  aathorised  to  be  formed,  vir: 

"  An  A^  to  provide  for  <A«  formation  of  corporation*  for  the  aeeumulation  of 
/und§  and  9ating9f  and  the  direct  promotion  of  manufacturing  and  mechanic 
ttrtt,  agrieuiture  and  mining, 

"Sbctioh  1.  Corporations  for  the  purpose  of  aggregating  the  funds  and 
lavings  of  the  members  thereof  and  others,  and  preserFing  and  investing  the 
same  for  their  common  benefit,  so  as  to  directly  promote  the  establishment 
and  increase  of  manufacturing  and  mechanical  industry,  mining  and  agricul- 
tare,  in  the  State  of  California,  may  bo  formed  according  to  the  provisions  of 
this  Act;  and  such  corporations,  and  the  members  and  stockholders  thereof, 
shall  be  subject  to  all  the  conditions  and  liabilities  herein  imposed,  and  none 
other."    (State.  1869-70,  523.) 

This  Aet,  having  a  tery  Indefinite  object  expressed  in  its  title,  seems  to 
htve  been  intended  to  allow  all  corporations  which  may,  by  possible  construc- 
tion, be  included  in  its  title,  to  loan  money ;  and  provides  a  scale  of  prefer- 
eneas  in  making  their  loans.    This  will  be  apparent  on  examining  the  Act. 

**  An  Act  to  provide  for  the  formation  of  eorporatione  for  cert*iin  purpoeee. 

^Sbctios  1.  Corporations  for  any  trading,  manufacturing,  mechanical,  or 
other  lawful  business  or  purpose,  may  be  formed  under  the  provisions  of  this 
Aet;  such  eorporatione  and  its  members  to  be  subject  to  the  duties,  condi- 
tions and  liabilities  herein  imposed,  and  no  others.''    (SUts.  1869-70, 822.) 

If  the  Aet  of  1863,  as  amended  in  1854,  commented  on  in  the  case  of  Van-- 
dall  vs.  Soath  San  Francisco  Dock  and  Wharf  Company,  is  obnoxious  to  the 
objeotion  of  the  learned  Judge  rendering  the  decision,  then  how  much  more 
objectionable  are  these  two  Acts.    The  provisions  of  these  two  Acts  are  not 
ntabed  ftirther  than  some  of  the  restrictive  features. 

Searoely  a  section  of  Part  IV  is  in  the  exact  language  of  the  original.  All 
have  been  condensed  and  made  to  conform  to  the  decisions  of  the  Supreme 
Court ;  and  when  possible,  one  has  been  made  to  perform  the  oflice  of  many. 
Beferenees  are  eomplete  to  all  statutes  from  which  sections  are  drawn,  and  it 
will  be  observed  that  they  are  numerous.  The  main  features  of  our  present 
stitBtes  applicable  to  special  corporations  have  been  retained  ;  some  of  minor 
importance  are  omitted  as  unnecessary.  Tit.  I  is  applicable  to  all  corpora- 
tions, and  contains  ample  provisions  for  their  organization  and  government. 
All  special  provisions  are  contained  in  the  succeeding  Titles.  There  are  sev- 
SBty-two  pages  of  Hitteirs  closely  printed  work  devoted  to  the  subject  of  cor- 
porations; besides,  the  Statutes  of  1865-6, 1867-8  and  1869-70  contain  about 
forty  pages  more  on  this  subject,  all  of  which  are  condensed  and  so  refined 
that,  if  printed  in  the  same  manner,  this  work  would  not  occupy  more  than 
eae-third  the  space. 

When  reference  is  made  to  the  page  of  a  statute,  giving  its  date,  it  is  more 
freqnently  the  one  containing  the  title  of  the  Act ;  but  sometimes  it  is  the 
page  on  which  the  section  is  found. 
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Part    I.  PROPERTY  IN  GENERAL. 

II.  REAL  OR  IMMOVABLE  PROPERTY. 
IIL  PERSONAL  OR  MOVABLE  PROPERTY. 
IV.  ACQUISITION  OF  PROPERTY. 
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PART  I. 

PROPERTY  IN  GENERAL. 

Title    I.  Nature  or  Property. 
II.  Ownership. 
III.  General  Definitions. 


TITLE    I. 

NATURE  OP  PROPERTY. 

Sbction  654.  Propertj,  what. 

655.  In  what  propertj  may  exist. 

656.  Wild  animals. 
667.  Real  and  penooal. 
658.  Real  property. 
650.  Land. 

660.  Fixtures. 

661.  Appnrtenanoet. 

662.  Property  in  mines. 

663.  Personal  property. 

Sec.  654.     The  ownership  of  a  thing  is  the  right  of  one  prcperty, 
or  more  persons  to  possess  and  use  it  to  the  exclusion  of 
others.     In  this  Code,  the  thing  of  which  there  may  be 
ownership  is  called  property. 

N.  Y.  C.  0.,  Seo.  150. 

Sec.  655.    There  may  be  ownership  of  all  inanimate  iq  ^bat 
things  which  are  capable  of  appropriation  or  of  manual  £1^^^. 
delivery;  of  all  domestic  animals;  of  all  obligations;  of 
snch  products  of  labor  or  skill,  as  the  composition  of  an 
author,  the  good  will  of  a  business,  trade   marks  and 
signs,  and  of  rights  created  or  granted  by  statute. 

N.  Y.  C.  C.»  Soe.  160. 

Sec.  656.    Animals  wild  by  nature  are  the  subjects  of  wiid 
ownership  while  living  only  when  on  the  land  of  the  per*  ^" 
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BOD  claiming  them,  or  when  tamed,  or  taken  and  held  in 
possession,  or  disabled  and  immediately  pursued. 

N.  Y.  C.  C,  8«e.  161. 


Reallkiid 
penoDal. 


Real 
property. 


Sec.  657.     Property  is  either — 

1.  Real  or  immovable;  or, 

2.  Personal  or  movable. 

N.  T.  C.  C,  See.  162. 

Sso.  658.    Eeal  or  immovable  property  consists  of- 

1.  Land. 

2.  That  which  is  affixed  to  land. 

8.  That  which  is  incidental  or  appurtenant  to  land. 
4.  Mines  and  mining  claims. 

N.  Y.  C.  C,  See.  163. 
NoTB^ — Sabd.  4  u  new. 


Land. 


llxtnres. 


Sso.  659.  Land  is  the  solid  material  of  the  earth,  what- 
ever  may  be  the  ingredients  of  which  it  is  composed, 
whether  soil,  rock  or  other  substance. 

N.  Y.  G.  C,  See.  164. 

Sso.  660.  A  thing  is  deemed  to  be  affixed  to  land 
when  it  is  attached  to  it  by  roots,  as  in  the  case  of  trees, 
vines  or  shrubs;  or  imbedded  in  it,  as  in  the  case  of  walls; 
or  permanently  resting  upon  it,  as  in  the  case  of  build- 
ings ;  or  permanently  attached  to  what  is  thus  perma- 
nent, as  by  means  of  nails,  bolts  or  screws. 

N.  Y.  0.  0.,  See.  165. 

Note. — By  Cftlifornia  &Dd  Nevada  decisions  this  rule  has 
been  a  little  modified,  so  as  to  make  the  question  of  fiztaiea 
depend  somewhat  upon  the  intent  or  purposes  of  the  party 
in  erecting  buildings  for  temporary  use.  It  is  thought  best, 
however,  to  preserve  the  common  law  rules  in  terms  as  con- 
tained in  this  section. 


Apparte< 
nances . 


Seo.  (>6l.  A  thing  is  deemed  to  be  incidental  or  appur- 
tenant to  land  when  it  is  by  right  used  with  the  land  for 
its  benefit,  as  in  the  case  of  a  way,  or  water  course,  or  of 
a  passage  for  light,  air  or  heat  from  or  across  the  land  of 
another. 

N.  Y.  C.  C,  Sec.  166. 
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S«c.  662.     Properly  in  mines  is  real  property,  whether  Propertyia 
held  by  letters  patent,  transfer,  occupancy  or  under  min- 
ing rales  and  customs. 

[New  Mction.]         Stats.  1 860, 1 75. 

Sec.  663.    Every  kind  of  property  that  is  not  real  is  p«noii«i 
personal.  "  '*'^'*'- 

N.  Y.  0.  C,  Seo.  167. 


TITLE   II. 

OWNERSHIP. 

Chaptbr    I.  OWNERS. 

II.  MODIFICATIONS  OF  OWNERSHIP. 

III.  RIOHTS  OF  OWNERS. 

IV.  TERMINATION  OF  OWNERSHIP. 


CHAPTER  I. 

OWNERS. 


Skctxon  660.  Owner. 

670.  Property  of  the  SUte. 

671.  Who  may  own  property. . 

672.  Aliens  inheriting,  must  claim  within  five  years. 

Sec.  669.    All  property  has  an  owner,  whether  that  owner. 
owner  is  the  State,  and  the  property  public,  or  the  owner 
an  individual,  and  the  property  private.    The  State  may 
also  hold  property  as  a  private  proprietor. 

N.  T.  C.  C,  See.  168. 

Sso.  670.  The  State  is  the  owner  of  all  land  below  Property  uf 
bis^h  water  mark  bordering  upon  tide  water;  of  all  land 
below  the  water  of  a  lake  or  stream  which  constitutes  an 
exterior  boundary  of  the  State;  of  all  property  lawfully 
appropriated  by  it  to  its  own  use;  of  all  property  dedi- 
cated to  the  State,  and  of  all  property  of  which  there  is 
no  other  owner. 

N.  T.  C.  C,  See.  169. 


158  CIVIL  CODS. 

witomay  Seo.  671.     Any  person,  whether  citizen  or  alien,  may 

own  prop* 

erty.  take  and  hold  property,  real  or  persoDal. 


N.  T.  C.  C,  Seo.  t70 ;  Const.,  Art  I,  Seo.  17; 

ats  YS.  Kent,  2  Cal.,  558;  Attorney-General  m.  Fol- 
som,  5  CaL,  373;  Samssen  ys.  Bofer,  0  CmL,  350; 
Norris  Y8.  Hoyt,  18  Gal.,  217 ;  Farrell  ys.  Bmiffhi, 
32  Cal.,  450  ;  State  of  California  tb.  Rogers,  13  Cal., 
159. 

AUeos  in-         Sec.  672.    If  a  non-resident  alien  takes  by  saccession, 

herlting, 

mostciaim     he  must  appear  and  claim  the  property  within  five  years 
yeara.  from  the  time  of  succeBsion,  or  be  barred.    The  property 

in  such  case  is  disposed  of  as  provided  in  Tit.  YIII,  Part 

III,  GoDfi  OF  Civil  Procedure. 

stats.  m6, 187;  Pwpte n.  Bigeis,  IS  Gid.,  15SL 


CHAPTER  11. 

MODIFICATIONS  OF  OWNERSHIP. 

ArTICLK      I.  LiTBBBBTS  IK  PROPERTT. 

II.  COKDITIOlia  OF  OWKBRSHIP. 

in.  ReSTRAIITTS   UPOK  ALISNAnOH. 

IV.  AcCUMULATIOffS. 


ARTICLE  I. 

IXTBRBBTS  IV  PROPERTY. 

Section  678.  Ownership,  absolute  or  qualified. 
679.  When  absolute. 
a680.  When  qualified. 

681.  SeYeral  ownership,  what, 

682.  Ownership  of  several  persons. 

683.  Joint  interest,  what 

684.  Partnership  interest,  what.  ^ 

685.  Interest  in  common,  what 

686.  What  interests  are  in  eommon. 

687.  Community  property. 

688.  Interests  as  to  time. 

689.  Present  interest,  what 

690.  Future  interest,  what 

691.  Perpetual  interest,  what. 

692.  Limited  interest,  what 

693.  Kinds  of  future  interests. 

694.  Vested  interests. 

695.  Contingent  interests. 
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-    Sbctiok  608.  Two  or  more  future  interests. 

697.  Certain  future  interests  not  to  be  void. 

698.  Posthumous  oliildren. 

699.  Qualities  of  expectant  estates. 

700.  Same. 

701.  Interests  in  real  property. 
703.  Same. 

708.  What  ftiture  interests  are  recognised. 

Sec.  678.    The  ownership  of  property  is  either —  ownership, 

i       f        t^  abocHute  or 

1.    Absolute;   or,  quaUfied. 

2.  Qualified. 

N.  Y.  C.  C,  Sec.  171. 

Sec.  679.    The  owuership  of  property  is  absolute  when  ^° 
a  single  person  has  the  absolute  dominion  over  it,  and 
may  use  ^  or  dispose  of  it  according  to  his  pleasure,  sub- 
ject only  to  general  laws. 

Thus  the  use  of  gunpowder  is  restricted  by  general  laws, 
but  its  ownership  may  nevertheless  be  justly  called  absolute. 

N.  Y.  C.  C,  Sec.  172. 

Sec.  680.    The  ownership  of  property  is  qualified—        wh«n 

1.  When  it  is  shared  with  one  or  more  persons.  ^ 

2.  When  the  time  of  enjoyment  is  deferred  or  limited. 

3.  When  the  use  is  restricted. 

N.  Y.  C.  C,  Sec.  173. 

Sec.  681.  The  ownership  of  property  by  a  single  per-  seyerai 
BOn  is  designated  as  a  sole  or  several  ownership.  ^^"^*^' 

N.  Y.  C.  C,  Sec.  174. 

Sec.  682.    The  ownership  of  property  by  several  per-  ownenhip 
sons  IS  eitner —  persons. 

1.  Of  joint  interests. 

2.  Of  partnership  interests. 
3    Of  interests  in  common. 

4.  Of  community  interest  of  husband  and  wife. 

N.  Y.  C.  C,  Sec.  176. 

Sec.  683.    A  joint  interest  is  one  owned  by  several  per-  Jjjjl^ 
sons  in  equal  shares,  by  a  title  created  by  a  single  will  or  ^hat. 
transfer  which  confers  a  right  of  survivorship. 

This  prorision  is  intended  to  confine  the  right  of  surri- 
Yorship  to  cases  in  which  'its  creation  was  clearly  intended. 

K.  Y.  0.  C,  Sec.  176;   Stats.  1856,  171,  Sec.  1;   Dewey    . 
TS.  Lambier,  7  Cal.,  847  ;   Bowen  ys.  May,  12  Cal., 
361. 
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What 

intoresta  are 
in  common. 


Community 
property. 


Partnership        Sbo.  684.    A  partnership  interest  is  one  owned  by  sev- 
what.  eral  persons,  in  partnership,  for  partnership  parposes. 

N.  Y.  0.  C,  See.  177. 

intereatin         Seo.  685.    An  interest  in  common  is  one  owned  by  sev- 

common» 

what.  era!  persons,  not  in  joint  ownership  or  partnership. 

N.  Y.  C.  C,  Sec.  178. 

Sec.  686.  Every  interest  created  in  favor  of  several 
persons  in  their  own  right  is  an  interest  in  common, 
unless  acquired  by  them  in  partnership,  for  partnership 
purposes,  or  unless  declared  in  its  creation,  expressly  or 
by  necessary  implication,  to  be  a  joint  interest,  with  a 
right  of  survivorship,  or  unless  acquired  as  community 
property. 

N.  Y.  C.  C,  Sec.  179;  St&ta.  1855,  171,  See.  1. 

Sec.  687.  Community  property  is  property  acquired 
by  husband  and  wife,  or  either,  after  marriage,  when  not 
acquired  as  the  separate  property  of  either  or  as  common 
or  joint  property  of  both. 

[New  ieetion.]  CivU  Code  of  Louisiana,  370,  Art  237. 

NoTS. — The  community  property  oonaists  of  the  profits  of 
all  the  effects  of  which  the  husband  hss  the  administration 
and  enjoyment,  either  of  right  or  in  fact,  or  the  prodooe  of 
the  reciprocal  industry  and  labor  of  both  husband  and  wife, 
and  of  the  estates  which  they  may  acquire  during  the  mar- 
riage, either  by  donations  made  jointly  to  them  both,  or  by 
purchase,  or  in  any  other  similar  way,  even  although  the 
purchase  be  only  in  the  name  of  one  of  the  two  and  not  of 
both,  because  in  that  case  the  period  of  time  when  the  piir> 
chase  is  made  is  alone  attended  to,  and  not  the  person  who 
made  the  pnrohase. 

Sec.  688.  In  respect  to  the  time  of  enjoyment,  an 
interest  in  property  is  either — 

1.  Present  or  future ;  and, 

2.  Perpetual  or  limited. 

N.  Y.  CO.,  Sec.  180. 

Sec.  689.  A  present  interest  entitles  the  owner  to  the 
immediate  possession  of  the  property. 

N.  Y.  C.  C,  Sec.  181. 

Sec.  690.  A  future  interest  entitles  the  owner  to  tbo 
possession  of  the  property  only  at  a  future  period. 

N.  Y.  C.  C,  Sec.  182. 


Intoreets  as 
to  time. 


Prcaent 

interest, 

what. 


Future 

Interest, 

what. 
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Sxo.  691.    A  perpetual  interest  has  a  duration  equal  Perpetual 
to  that  of  the  property.  what.  ' 

N.  Y.  C.  C,  Seo.  183. 

Sio.  692.    A  limited  interest  has  a  duration  less  than  Limited 

Intereati 

that  of  the  property.  what. 

N.  Y.  C.  C,  Sec.  184. 

Seo.  698.    A  future  interest  is  either —  Kindaof 

1.  Tested;   or,  interette. 

2.  Contingent. 

N.  Y.  C.  C,  Seo.  185. 

Sio.  694.    A  future  interest  is  vested,  when  there  is  a  vested 
person  in  being  who  would  have  a  right,  defeasible  or 
indefeasible,  to  the  immediate  possession  of  the  property, 
upon  the  ceasing  of  the  intermediate  or  precedent  in- 
terest. 

N.  Y.  C.  C,  Beo.  186. 

Sio.  695.    A  future  interest  is  contingent,  whilst  the  OoDti]i«ent 
person  in  whom,  or  the  event  upon  which,  it  is  limited 
to  take  effect,  remains  uncertain. 

N.  Y.  C.  C,  Seo.  187. 

Sic.  696.    Two  or  more  future  interests  may  be  created  Two  or  more 

ftitnre 

to  take  effect  in  the  alternative,  so  that  if  the  first  in  order  intereets. 
fails  to  vest,  the  next  in  succession  shall  be  substituted  for 
it,  and  take  effect  accordingly. 

N.  Y.  C.  C,  See.  188. 

Sso,  697.    A  future  interest  is  not  void  merely  because  certain 
of  the  improbability  of  the  contingency  on  which  it  is  i^l:^tanot 
limited  to  take  effect.  ^  ^  '^"• 

N.  Y.  C.  C,  Seo.  189. 

Sso.  698.    When  a  future  interest  is  limited  to  sncces-  potthnmom 
•ors,  heirs,  issue  or  children,  posthumous  children  are  *"^**"°* 
eotiiled  to  take  in  the  same  manner  as  if  living  at  the 
death  of  their  parent.  * 

N.  Y.  C.  C,  Seo.  190;  SUtta.  1855, 171,  Seo.  6, 

Ssc.  699.    Future  interests  pass  by  succession,  will  and  Qualities  of 
^transfer,  in  the  same  manner  as  present  interests.  Sato^^ 

N.  Y.  C.  C,  See.  191. 

21 
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game.  Sso.  700.    A  mere  possibility,  such  as  the  expectaDcy 

of  aD  heir  apparent,  is  not  to  be  deemed  an  interest  of 
any  kind. 

N.  T.  G.  C,  Seo.  192. 

Seo.  701.  In  respect  to  real  or  immovable  property, 
the  interests  mentioned  in  this  chapter  are  denominated 
estates,  and  are  specially  named  apd  classified  in  Part  II 
of  this  Division. 

*  N.  Y.  C.  C,  Beo,  198.     . 

game.  Sso.  702.    The  names  and  classification  of  interests  in 

real  property  have  only  such  application  to  interests  in 
personal  property  as  is  in  this  Division  of  the  Code  ex- 
pressly provided. 

N.  T.  C.  C,  860. 194. 

What  ftiture       Sec.  703.    No  fntnrc  interest  in  property  is  recognized 
reoogniBod.     by  the  law,  except  such  as  is  defined  in  this  Division  of 


the  Code. 


N.  Y.  C.  C,  Seo.  195. 


AKTIOLB  II. 


l^lxJng  the 
time  of 
eigoyment. 


coKDinoiis  or  owinniflHip. 

Section  707.  Fixing  the  time  of  enjoyment.  ti 

708.  Conditions. 

709.  Certain  condition!  precedent,  void. 

710.  Gonditionf  restraining  marriage,  void. 

711.  Conditions  restraining  alienation,  void. 

Seo.  707,  The  time  when  the  enjoyment  of  property 
is  to  begin  or  end  may  be  determined  hy  compntation, 
or  be  made  to  depend  on  events.  In  the  latter  case  the 
enjoyment  is  said  to  be  upon  condition. 

N.  Y.  C.  C,  Sec.  196. 

Oonditions.  Seo.  708.  Conditions  are  precedent  or  subseqaent. 
The  former  fix  the  beginning,  the  latter  the  ending  of  the 
right. 

N.  Y.  C.  C,  Sec.  197. 

Certain  con-       Sec.  709.    If  a  Condition  precedent  requires  the  per- 
cedent,  vSd.  formance  of  an  act  wrong  of  itself,  the  instrument  con- 
taining it  is  so  far  void,  and  the  right  cannot  exist    If  it 
requires  the  performance  of  an  act  not  wrong  of  itselt^ 
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bot  otherwibe  nnlawfal,  the  instrament  takes  effect  and 
the  conditioD  is  void.  • 

K.  T.  C.  C,  Sec.  198. 

Seo.  710.     Conditions  imposing  restraints  upon  mar-  oonditionB 
riage,  except  upon  the  marriage  of  a  minor,  or  of  the  ^riage"^ 
widow  of  the  person  by  whom  the  condition  is  imposed,  ^  * 
are  void;  but  this  does  not  aifect  limitations  where  the 
intent  was  not  to  forbid  marriage  but  only  to  give  the 
use  until  marriage. 

N.  T.  G.  C,  Sec.  199. 

Sec.  711.     Conditions  restrainincc  alienation,  when  re-  Conditions 

,       .  .  .  1  reBtrainlng 

pognant  to  the  interest  created,  are  void.  alienation, 

N.  Y.  0.  C,  Seo.  200. 


ARTICLE  III. 

RXSTBAIHTS  rP05  ALIBNATIOX. 

SicnoK  715.  How  long  it  mtkj  be  enspended. 

718.  Fatare  intereets  Yoid,  which  suspend  power  of  alienation. 

717.  Leases  of  agricultural  land,  for  over  ten  years,  void. 

718.  Leases  of  city  lots,  for  over  twenty  years,  void. 

Sec.  715.    The  absolute  power  of  alienation  cannot  be  how  long  it 
Busp^hded  by  any  limitation  or  condition  whatever,  for  a  fended. 
longer  period  than  during  the  continuance  of  not  more       \ 
than  two  lives  in  being  at  the  creation  of  the  limitation 
or  condition,  except  in  the  single  case  mentioned  in  Sec. 
772. 

N.  T.  C.  C,  Sec.  201. 

Sec.  716.    Every  future  interest  is  void  in  its  creation   Future 
which,   by  any  possibility,   may  suspend   the  absolute  rotd,  which 
power  of  alienation  for  a  longer  period  than  is  prescribed  ^e°of 
in  this  chapter.    Such  power  of  alienation  is  suspended  •***°***®°- 
when  there  are  no  persons  in  being  by  whom  an  absolute 
interest  in  possession  can  be  conveyed.  ^ 

N.  T.  C.  C,  Sec.  202. 

Seo.  717.    Ko  lease  or  grant  of  agricultural  land  for  a  Leases  of 
longer  period  than  ten  years,  in  which  shall  be  reserved  iSdriS"^ 
any  rent  or  service  of  any  kind,  shall  be  valid.  JSw^TOid. 

Stats.  1851, 189,  Sec  1 ;  N.  Y.  C.  C,  Seo.  203. 
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LMsesoTdty      Sec.  718.    No  lease  or  grant  of  any  town  or  citj  lot, 

tventy         for  a  longer  period  than  twenty  years,  in  which  shall  be 

'  reserved  any  rent  or  service  of  any  kind,  shall  be  valid. 

Stats.  1851, 169,  See.  1 ;  N.  T.  C.  C,  Sec.  203. 


ARTICLE  rV. 


Dtopoai 
of  moo 


tioiM 
noome. 


ACCUMULATIONS. 

Section  722.  Dispositions  of  income. 

'  723.  Accumulations,  when  void. 

724.  Accumulation  of  income. 

725.  Other  directions,  when  void  in  part. 

726.  Application  of  income  to  support,  etc.,  of  minor. 

Sec.  722.  Dispositions  of  the  income  of  property  to 
accrue  and  to  be  received  at  any  time  subsequent  to  the 
execution  of  the  instrument  creating  such  disposition, 
are  governed  by  the  rules  prescribed  in  this  Title  in  rela- 
tion to  future  interests. 

N.  T.  C.  0.,  Sec.  204. 

Accumnia.        Seo.  723.    All  directions  for  the  accumulation  of  the 
TdldL*  ^  ^    income  of  property,  except  such  as  are  allowed  by  this 
Title,  are  void. 

N.  Y.  C.  C,  Sec.  206. 

Seo.  724.  An  accumulation  of  the  income  of  property, 
for  the  benefit  of  one  or«more  persons,  may  be  directed 
by  any  will  or  transfer  in  writing,  sufficient  t9  pass  the 
property  out  of  which  the  fund  is  to  arise,  as  follows : 

1.  If  such  accumulation  is  directed  to  commence  on  the 
creation  of  the  interest  out  of  which  the  income  is  to 
aiise,  it  must  be  made  for  the  benefit  of  one  or  more 
minors  then  in  being,  and  terminate  at  the  expiration  of 
their  minority;   or, 

2.  If  such  accumulation  is  directed  to  commence  at 
any  time  subsequent  to  the  creation  of^the  interest  out 
of  which  the  income  is  to  arise,  it  must  commence  within 
the  time  in  this  Title  permitted  for  the  vesting  of  future 
interests,  and  during  the  minority  of  the  beneficiaries, 
and  terminate  at  the  expiration  of  such  minority. 

N.  T.  C.  C,  Sec.  206. 

otbar  direc-       Seo.  725.    If,  in  either  of  the  cases  mentioned  in  the 
Toidinpert.  Ust  scction,  the  direction  for  an  accumulation  is  for  a 
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longer  term  than  during  the  minority  of  the  beneficiaries, 
the  direction  only,  whether  separable  or  not  from  other 
provisions  of  the  instrument,  is  void  as  respects  the  time 
beyond  such  minority. 

N.  Y.  0.  C,  Seo.  207. 

Sec.  726.    When  a  minor  for  whose  benefit  an  accumu-  Appucation 

of  incomo  to 

lation  has  been  directed  is  destitute  of  other  sufficient  mppirt^etc., 
means  of  support  and  education,  the  proper  Court,  upon 
application,  may  direct  a  suitable  sum  to   be  applied 
thereto  out  of  the'fund. 

N.  Y.  C.  C,  Seo.  208. 


CHAPTER  III. 

RIGHTS  or  OWNERS.    ' 

Sbctioh  732.  Inorease  of  property. 

733.  In  oerUln  oases  who  entitled  to  income  of  property. 

Seo.  732.    The  owner  of  a  thinec  owns  also  all  us  pro-  iner«oMof 

,      ^  J  .  °  '^  property. 

ducts  and  accessions. 

N.  Y.  C.  C,  Seo.  209. 

Seo.  733.    When,  in  consequence  of  a  valid  limitation   incertein 
of  a  future  interest,  there  is  a  suspension  of  the  power  of  ^Ititied  to 
alienation  or  of  the  ownernhip,  during  the  continuation   ^™rty. 
of  wuich  the  income  is  undisposed  of,  and  no  valid  direc- 
tion for  its  accumulation  is  given,  such  income  belongs  to 
the  persons  presumptively  entitled  to  the  next  eventual 
interest. 

N.  Y.  C.  C,  Seo.  210. 


CHAPTER  IT. 

TERMINATION   OF  OWNERSHIP. 

SBcnoN  780.  Future  interests,  when  defeated. 

740.  Same. 

741.  Future  interests,  when  not  defeated. 

742.  Same. 
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Fatnrein.         Seo.  739.     A  future  interest,  depending  on  tbe  contin* 

terwta.wheD  niii*.  .1  1. 

dof«ated.  gency  of  the  death  of  any  person  without  saceessors,  heirs, 
issue  or  children,  is  defeated  by  thebirtli  of  a  posthumous 
child  of  such  person,  capable  of  taking  by  succession. 

N.  T.  C.  0.,  Seo.  211 ;  Stats.  1855,  171,  Seo.  4. 

Same.  gEO.  740.     A  futurc  interest  may  be  defeated  in  any 

manner,  or  by  any  act  or  means,  which  the  party  creat- 
ing such  interest  provided  for  or  authorized  in  the  crea- 
tion thereof;  nor  is  a  future  interest,  thus  liable  to  be 
defeated,  to  be  on  that  ground  adjudged  void  in  its  crea- 
tion. 

N.  Y.  C.  C,  Seo.  212. 

Fnturein.         Seg.  741.    Ko  futurc  interest  can  be  defeated  or  barred 

teresta^when    ,  ...  ,  -     ,  «     1       . 

not  defeated,  by  any  alienation  or  other  act  of  the  owner  of  the  inter- 
mediate or  precedent  interest,  nor  by  any  destruction  of 
such  precedent  interest  by  forfeiture,  surrender,  merger 
or  otherwise,  except  as  provided  by  the  next  section,  or 
where  a  forfeiture  is  imposed  by  statute  as  a  penalty  for 
the  violation  thereof. 

N.  T.  0.  C,  Seo.  213. 

« 

Same.  Seo.  742.    No  futurc  interest,  valid  in  its  creation,  is 

defeated  by  the  determination  of  the  precedent  interest 
before  the  happening  of  the  contingency  on  which  the 
future  interest  is  limited  to  take  effect;  but  should  such 
contingency  afterwards  happen,  the  future  interest  takes 
effect  in^the  same  manner  and  to  the  same  extent  as  if 
the  precedent  interest  had  continued  to  the  same  period. 

N.  Y.  C.  C,  Seo.  214. 


TITLE    III. 


GENERAL  DEFINITIONS. 


Skctxon  748.  Income,  what. 

749.  Time  of  oreation,  what. 

Income,  SfiO.  748.     The  income  of  property,  as  the  term  is  used 

in  this  Part  of  the  Code,  includes  the  rents  and  profits  of 
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real  property,  the  interest  of  money,  dividends  upon  stock 
and  other  produce  of  personal  property. 

N.  Y.  c.  c,  S«o.  215. 

See.  749.  Ihe  delivery  of  the  grant,  where  a  limita-  Time  of  ore. 
tion,  condition  or  future  interest  is  created  by  grant,  and 
the  death  of  the  testator,  where  it  is  created  by  will,  is 
to  be  deemed  the  time  of  the  creation  of  the  limitation, 
condition  or  interest,  within  the  meaning  of  this  Part  of 
the  Code.  0 

N.  T.  0.  C,  See.  216. 


PART  II. 

REAL  OE  IHBCOVABLB  PROPBBTT. 
TiTLB     I.   6£)fERAL  PROVISIONS. 

II.  Estates  in  Real  Property. 

III.  RioHTS  AND  Obligations  or  Owners. 

IV.  Uses  and  Trusts. 
V.  Powers. 


TITLE    I. 

GENERAL  PROVISIONS. 
SBcnoM  766.  Roal  property,  how  governed.  % 

Sbo.  755.    Real  property  within  this  State  is  governed   seaiprop- 
by  the  law  of  this  State.  ^^ed. 

N.  T.  C.  0.,  Seo.  217, 


TITLE    II. 

estates  in  REAL  PROPERTY. 

Cbaptkr    I.  ESTATES  IN  GENERAL. 

n.  TERMINATION  OF  ESTATES, 
m.  SERVITUDES. 


CHAPTER  I. 

ESTATES     IN    GENERAL. 

Bscnoir  761.  Ennmeration  of  estatef. 

762.  What  estate  a  fee  simple. 

763.  Conditional  fees  and  estates  tail  abolished. 

22 
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tionof 

estates. 


What  estate 
a  fee  simple. 


Sbotion  764. 
765. 
766. 
767. 
768. 
769. 
770. 
771. 
772. 
773. 
774. 
776. 
776. 
777. 
778. 
779. 
780. 
781. 
782. 


Certain  remainders  valid. 

Freeholds.    Chattels  real.    Chattel  interests. 

Estates  lor  life  of  a  third  person,  when  a  fireehold,  etc. 

Future  estates,  what. 

Rerersions. 

Remainders. 

Limitations  of  chattels  real. 

Suspension  by  trust. 

Contingent  remainder  in  fee. 

Remainders,  Aitnre  and  contingent  estates,  how  created. 

Limitation  of  snocessire  estates  for^e. 

Remainder  upon  estates  for  life  of  third  person. 

Same. 

Contingent  remainder  on  a  term  of  years. 

Remainder  of  estates  for  life. 

Remainder  upon  a  contingency. 

Heirs  of  a  tenant  for  life,  when  to  take  as  purchasers. 

Construction  of  certain  remainders. 

Effect  of  power  of  appointment. 


Sec.  761.  Estates  in  real  property,  m  respect  ta  the 
duration  of  their  enjoyment,  are  either — 

1.  Estates  of  inheritance  or  perpetual  estates. 

2.  Estates  for  life. 

3.  Estates  for  years;  or, 

4.  Estates  at  will. 

N.  T.  C.  C,  Sec.  218. 

Sec.  762.  Every  estate  of  inheritance,  notwithstand- 
ing the  abolition  of  tenures,  continues  to  be  called  a  fee 
simple,  or  fee;  and  every  such  estate,  when  not  .defeasi- 
ble or  conditional,  is  called  a  fee  simple  absolute,  or  an 
absolute  fee. 

N.  T.  C.  C,  See.  219. 


Conditionsl 
feeeand 
estates  tan 
abolished. 


Sec  763.  Conditional  fees  at  Common  Law  and  estates 
tail  under  the  statute  c^e  <2onu  are  abolished;  and  every 
estate  which  would  be  adjudged  a  conditional  fee  at  Com- 
mon Law,  or  a  fee  tail  by  the  statute  de  donis,  is  a  fee 
simple;  and,  if  no  valid  remainder  is  limited  thereon,  is 
a  fee  simple  absolute. 

N.  Y.  C.  C,  Sec.  220. 

Note. — The  words '' conditional  fees  at  Common  Law'' 
and  "fee  tail  by  the  statute  de  donit"  are  substituted  for 
the  words  **  fee  tail,  according  to  the  law  of  this  State  aa 
it  existed  on  the  12th  day  of  July,  1782,"  in  the  New  York 
Civil  Code. 

It  is  not  certain  whether  our  Act  adopting  the  Common 
Law  included  the  conditional  /e«  at  Common  Law  or  its 
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inooeMor,  the  fee  tail,  under  the  statute  de  doni9.    The 
Codes  supersede  both,  and  henoe  both  are  named  a^  abol- 


Sec.  764.    Where  a  remainder  in  fee  is  limited  upon  certain 
any  estate,  which  would  by  the  CommoD  Law  be  adjudged  Taud." 
a  coDditioDal  fee,  or  fee  tail,  such  remainder  is  valid  as  a 
contingent  limitation  upon  a  fee,  and  vests  in  possession, 
on  the  death  of  the  first  taker,  without  issue  living  at 
the  time  of  his  death. 

N.  T.  C.  C.|  See.  221. 

Sko.  765.    Estates  of  inheritance  and  for  life  are  called  Freeholds, 
estates  of  freehold;  estates  for  years  are  chattels  real;  Chattels rsai 
and  estates  at  will  are  chattel  interests,  but  are  not  liable  chattel 

interests, 

as  such  to  sale  on  execution. 

N.  T.  0.  C,  See.  222. 

Sec.  766.    An  estate  during  the  life  of  a  third  person,  spates  for 

whether  limited  to  heirs  or  otherwise,  is  a  freehold  only  person, when 

daring  the   life  of  the  grantee  or  devisee.     After  his  etc 
death  it  is  a  chattel  real. 

N.  T.  C.  C,  See.  228. 

Sec.  767.    A  future  estate  may  be  limited  by  the  act  of  Future 

"^  "^  estates,  whet 

the  party  to  commence  in  possession  at  a  future  day, 
either  without  the  intervention  of  a  precedent  estate,  or 
on  the  termination,  by  lapse  of  time  or  otherwise,  of  a 
precedent  estate  created  at  the  same  time. 

N.  Y.  C.  C,  See.  224. 

Sec  768.    A  reversion  is  the  residue  of  an  estate  left,  Rorenions. 
by  operation  of  law,  in  the  grantor  or  his  successors,  or 
in  the  successors  of  a  testator,  commencing  in  possession 
on  the  determination  of  a  particular  estate  granted  or 
devised. 

N.  Y.  0.  0.,  See.  225. 

Sec  769.    When  a  future  estate,  other  than  a  rever-  Bemaindem 
Bion,  is  dependent  on  a  precedent  estate,  it  may  be  called 
a  remainder,  and  may  be  created  and  transferred  by  that 
name. 

N .  Y.  G,  C,  See.  226. 

Sec  770.    The  provisions  of  Tit. 'II  of  Part  I  of  this  Limitations 
Division,  relative  to  future  estates,  apply  to  limitations  of  Jj^^***^ 
chattels  real,  as  well  as  of  freehold  estates,  so  that  the 
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absolute  ownership  of  a  term  of  years  cannot  be  bqs- 
pended  for  a  longer  period  than  the  absolute  power  of 
alienation  can  be  suspended  in  respect  to  a  fee. 

N.  T.  C.  C,  Seo.  227. 

Sbo.  771.  The  suspension  of  all  power  to  alienate  the 
subject  of  a  trust,  other  than  a  power  to  exchange  it  for 
other  property  to  be  held  upon  the  same  trust,  or  to  sell 
it  and  reinvest  the  proceeds  to  be  held  upon  the  same 
trust,  is  a  suspension  of  the  power  of  alienation,  within 
the  meaning  of  Sec.  715. 

N.  T.  C.  C,  Sec  238. 

Sec.  772.  A  contingent  remainder  in  fee  may  be  ere-  * 
ated  on  a  prior  remainder  in  fee,  to  take  effect  in  the 
event  that  the  persons  to  whom  the  first  remainder  is  lim- 
ited die  under  the  age  of  twenty-one  years,  or  upon  any 
other  contingency  by  which  the  estate  of  such  persons 
may  be  determined  before  they  attain  majority. 

N.  Y.  C.  C,  Bee.  329. 

Sec  773.  Subject  to  the  rules  of  this  Title,  and  of 
Part  I  of  this  Division,  a  freehold  estate,  as  well  as  a 
chattel  real,  may  be  created  to  commence  at  a  future 
day;  an  estate  for  life  may  be  created  in  a  term  of  years, 
and  a  remainder  limited  thereon ;  a  remainder  of  a  fVee* 
hold  or  chattel  real,  either  contingent  or  vested,  may  be 
created,  expectant  on  the  determination  of  a  term  of 
years;  and  a  fee  may  be  limited  on  a  fee,  upon  a  contin- 
gency, which,  if  it  should  occur,  must  happen  within  the 
period  prescribed  in  this  Title. 

N.  T.  0.  C,  See.  280. 

Sec.  774.  Successive  estates  for  life  cannot  be  limited, 
except  to  persons  in  being  at  the  creation  thereof;  and 
where  a  remainder  is  limited  on  more  than  two  successive 
estates  for  life,  all  the  life  estates  subsequent  to  those  of 
the  two  persons  first  entitled  thereto  are  void,  and  upon 
the  death  of  those  persons  the  remainder,  if  valid  in  its 
creation,  takes  effect  in  the  same  manner  as  if  no  other 
life  estates  had  been  created.  • 

N.  T.  C.  C,  See.  281. 

^*MtotM      Sec.  775.    No  remainder  can  be  created  upon  an  estate 
Si^'^eSLL  foi^  the  life  of  any  other  person  than  the  grantee  or  de- 
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created. 


Umitetloii 

of  •QOCeHf  T6 

for 


lift. 
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visee  of  sach  estate,  nnless  such  remainder  is  io  fee ;  nor 
can  ft  remainder  be  created  upon  such  an  estate  in  a  term 
for  years,  unless  it  is  for  the  whole  residue  of  such  term. 

N.  T.  G.  C.»  Seo.  232. 

Sec.  776.  When  a  remainder  is  created  upon  an  estate  Same, 
for  the  life  of  any  other  person  than  the  grantee  or  de- 
visee thereof,  and  more  than  two  persons  are  named  as 
the  persons  during  whose  lives  the  life  estate  shall  con- 
tinae,  the  remainder,  if  valid  in  its  creation,  takes  effect 
upon  the  death  of  the  two  persons  first  named,  in  the 
same  manner  as  if  no  other  lives  had  been  introduced. 

N.  Y.  C.  C,  Seo.  233. 

Sec.  777.     A  contingent  remainder  cannot  be  created  oonttngcnt 

n  t  %  /I     1  •  remainder 

on  a  term  of  years,  unless  the  nature  of  the  contingency  on  a  term 
on  which  it  is  limited  is  such,  that  the  remainder  must  ^  ^^*^ 
vest  in  interest  during  the  continuance  of  not  more  than 
two  lives  in  being  at  the  creation  of  such  remainder,  or 
npoD  the  termination  thereof. 

N.  Y.  C.  C,  Seo.  234. 

Sec.  778.    No  estate  for  life  can  be  limited  as  a  remain-  Bemainder 
der  on  a  term  of  years,  except  to  a  person  in  being  at  the  utb, 
creation  of  such  estate. 

N.  Y.  C.  C,  See.  235. 

Sec  779.    A  remainder  may  be  limited  on  a  contin-  Remainder 
gency  which,  in  case  it  should  happen,  will  operate  to  Sngenc^^* 
abridge  or  determine  the  precedent  estate;   and  every 
saoh  remainder  is  to  be  deemed  a  conditional  limitation. 

N.  Y.  0.  0.,  See.  236. 

Sec.  780.     When  a  remainder  is  limited  to  the  heirs,  or  Heirs  of  a 

tenant  fv 

heirs  of  the  bodv,  of  a  person  to  whom  a  life  estate  in  the  ufe,  when 

'^  to  take  as 

same  property  is  given,  the  persons  who,  on  the  termina-  paxchaaera. 
tion  of  the  life  estate,  are  the  successors  or  heirs  of  the 
body  of  the  owner  for  life,  are  entitled  to  take  by  virtue 
of  the  remainder  so  limited  to  them,  and  not  as  mere  suc- 
cessors of  the  owner  for  life. 

K.  J.  C.  C,  See.  237. 

Sec  781.    When  a  remainder  on  an  estate  for  life  or  Ocmstniction 
for  years  is  not  limited  on  a  contingency  defeating  or  remaindei*. 
avoiding  such  precedent  estate,  it  is  to  be  deemed  in* 
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tended  to  take  effect  only  on  the  death  of  the  first  taker, 
or  the  expiration,  by  lapse  of  time,  of  each  term  of  years. 

N.  T.  C.  C,  Seo.  238. 


Effect  of 
power  of 


Sec.  782.    A  general  or  special  power  of  appointment 
appdfntnieDt  docs  not  prevent  the  vesting  of  a  fatore  estate  limited  to 
take  effect  in  case  sach  power  is  not  executed. 

N.  T.  C.  C,  Sec,  239. 


CHAPTER  II. 


Tenancy  at 
irill  majbe 
terminated 
by  notice. 


Form  and 
■errice  of 
*  notice. 


Rffectof 
notice. 


TERMINATION  OF  ESTATES. 

Bbctiox  788.  Tenancy  at  will  may  be  termmated  by  notioe. 

789.  Form  and  serrioe  of  notioe. 

790.  Effect  of  notice. 

791.  Notice  by  tenant. 

793.  Donble  rent  may  be  collected. 

793.  Reentry,  wben  and  how  to  be  made. 

794.  Summary  proceedings  in  certain  oases  provided  for. 

795.  Notice  not  neoeesary  before  action. 

Sec.  788.  A  tenancy  or  other  estate  at  will,  however 
created,  may  be  terminated  by  the  landlord's  giving 
notice  to  the  tenant,  in  the  manner  prescribed  by  the 
next  section,  to  remove  from  the  premises  within  a  period 
of  not  less  than  one  month,  to  be  specified  in  the  notice. 

N.  T.  C.  C,  Sec.  240;  Stats.  1861,  514,  Sec.  1. 

Seo.  789.  The  notice  prescribed  by  the  last  section 
most  be  in  writing,  and  must  be  served  by  delivering  the 
same  to  the  tenant,  or  to  some  person  of  discretion  resid- 
ing on  the  premises;  or  if  neither  can,  with  reasonable 
diligence,  be  found,  the  notice  may  be  served  by  affixing 
it  on  a  conspicaoQS  part  of  the  premises,  where  it  may  be 
conveniently  read. 

N.  T.  C.  C,  Sec.  241 ;  Stats.  1801,  514,  Sec.  2. 

Seo.  790.  After  the  notice  prescribed  by  Sees.  788  and 
789  has  been  served  in  the  manner  therein  directed,  and 
the  period  specified  by  such  notice  has  expired,  but  not 
before,  the  landlord  may  re-enter,  or  proceed  according 
to  law  to  recover  possession. 

N.  T.  C.  C,  6eo.  242;  SUto.  1861,  514,  Seo.  8. 
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« 

Sec.  791.    If  any  teDant  shall  give  notice  of  his  inten-  Notice  by 
tion  to  quit  the  premises  and  shall  not  deliver  ap  the  pos- 
session at  the  time  specified  in  the  notice,  he  shall  pay  to 
the  landlord  double  rent  daring  the  time  he  continues  in 
possession  afler  such  notice. 

"  Landlord  and  Tenant/'  Sec.  4. 

Sec.  792.  If  any  tenant,  or  any  person  in  collusion  Doobtownt 
with  the  tenant,  shall  hold  over  any  lands  or  tenements  lected. 
after  demand  made  and  one  month's  notice  in  writing 
given,  in  the  manner  prescribed  in  Sec.  789,  requiring  the 
possession  thereof,  such  person  holding  over  shall  pay  to 
the  landlord  double  rent  during  the.  time  he  continues  in 
possession  after  such  notice,  and  such  special  damages  as 
may  be  suffered  by  the  landlord. 

'*  Landlord  and  TenanV'  See.  6. 

Sec  793.    Whenever  the  right  of  re-entry  is  given  to  a  Ke-entry, 
grantor  or  lessor  in  any  grant  or  lease,  or  otherwise,  how  to  be 
such  re-entry  may  be  made  at  any  time  after  the  right 
has  accrued,  upon  three  days  notice,  as  provided  in  Sees. 
1161  and  1162,  Code  of  Civil  Pbocedu&e. 

N.  T.  C.  C,  8eo.  243. 

Seo.  794.    Summary  proceedings  for  obtaining  posses-  summary 

sion  of  real  property  forcibly  entered  or  forcibly  and  ff^^*" 

unlawfully  detained,  are  provided  in  Sees.  1159  to  1175,  ^iSSfon 
both  inclusive,  of  the  Code  of  Civil  P&ogedube. 

Seo.  Z95.     An  action  for  the  possession  of  real  property  Notice  not 
leased  or  granted,  with  a  right  of  re-entry,  may  be  main-  beforsMti^ 
tained  at  any  time,  in  the  District  Court,  afler  the  right 
to  re-enter  has  accrued,  without  the  notice  prescribed  in 
Sec.  793. 

N.  Y.  C.  C,  Sec.  244. 


CHAPTER  III. 

SERVITUDES. 


SecTiO!*  801.  Servitadefl  attached  to  land. 

802.  Servitttdes  not  attached  to  land. 

803.  Designation  of  estates. 

804.  By  whom  grantable. 
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Serrftndei 
•tteeh«dto 

IWKl. 


Serritndes 
not  aitoch«d 
to  land. 


Sbctioh  805.  By  whom  held. 

800.  Extent  of  serTitudes. 

807.  Apportioning  eaaements. 

808.  Rights  of  owner  of  fature  estate. 

809.  Actions  bj  owner  and  oooopant  of  dominant  tenement 

810.  Actions  by  owner  of  servient  tenement. 

811.  How  extinguished. 

Seo.  801.  The  following  land  burdens,  or  servitades 
upon  land,  may  be  attached  to  other  land  as  incidents  or 
appurtenances,  and  are  then  called  easements : 

1.  The  right  of  pasture. 

2.  The  right  of  fishing. 

8.  The  right  of  taking  game. 

4.  The  right  of  way. 

5.  The  right  of  taking  water,  wood,  minerals  and  other 
things. 

6.  The  right  of  transacting  business  upon  land. 

7.  The  right  of  conducting  lawful  sports  upon  land. 

8.  The  right  of  receiving  air,  light  or  heat  from  or  over, 
or  discharging  the  same  upon  or  over,  land. 

9.  The  right  of  receiving  water  from  or  discharging  the 
same  upon  land. 

10.  The  right  of  flooding  land. 

11.  The  right  of  having  water  flow  without  diminution 
or  disturbance  of  any  kind. 

12.  The  right  of  losing  a  wall  as  a  party  wall. 

13.  The  right  of  receiving  more  than  natural  support 
from  adjacent  land  or  things  affixed  thereto. 

14.  The  right  of  having  the  whole  of  a  division  fence 
maintained  by  a  coterminous  owner. 

15.  The  right  of  having  public  conveyances  stopped,  or 
of  stopping  the  same,  on  land. 

16.  The  right  of  a  seat  in  church. 
,17.  The  right  of  burial. 

N.  T.  0.  C,  Seo.  245. 

Seo.  802.  The  followi'ng  land  burdens,  or  servitudes 
upon  land,  may  be  granted  and  held,  though  not  attached 
to  land: 

1.  The  right  of  fishing  and  taking  game. 

2.  The  right  of  a  seat  in  church. 
8.  The  right  of  burial. 

4.  The  right  of  taking  rents  and  tolls. 

5.  The  right  of  way. 

K.  Y.  C.  C,  See.  246. 
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Sec.  803.     The  land  to  which  an  easement  is  attached   DedgnatioB 

of  68tates 

is  called  the  dominant  tenement;  the  land  upon  which  a 
burden  or  servitude  is  laid  is  called  the  servient  tene- 
ment. 

N.  Y.  C.  C,  Sec.  247. 

Sec.  804.     A  servitude  can  be  created  only  by  one  who  By  whom 
has  a  vested  estate  in  the  servient' tenement.  *~" 

N.  Y.  C.  C,  Sec.  248. 

Sec.  805.     A  servitade  thereon  cannot  be  held  by  the  By  whom 
owner  of  the  servient  tenement. 

N.  Y.  0.  C,  See.  249. 

Sec.  806.     The  extent  of  a  servitude  is  determined  by  Extant  of 
tbe  term»  of  the  grant,  or  the  nature  of  the  enjoyment 
by  which  it  was  acquired. 

N.  Y.  C.  C,  Sec.  250. 

Seg.  807.     In  case  of  partition  of  the  dominant  tene-  Apportion- 
ment, the  burden  must  be  apportioned  according  to  the  mfnST' 
division  of  the  dominant  tenement,  but  not  in  such  a 
wtiy  as  to  increase  the  burden  upon  the  servient  tene- 
ment. 

N.  Y.  C.  C,  Seo.  254. 

Sec.  808.  The  owner  of  a  future  estate  in  a  dominant  Righti  or 

owDer  of 

tenement  may  use  casements  attached   thereto  for  the  future  estate 
purpose  of  viewing  waste,  demanding  rent,  or  removing 
ED   obstruction   to   the   enjoyment  of   such    easements, 
although  such  tenement  is  occupied  by  a  tenant. 

N.  Y.  0.  C,  Sec.  252. 

Sec.  809.    The  owner  of  any  estate  in  a  dominant  ten-  Actfomby 

ement,  or  the  occupant  of  such  tenement,  may  maintain  oocaimntof 

an  action  for  the  enforcement  of  an  easement  attached  tanomeDt. 
thereto. 

N.  Y.  C.  C,  Sec.  25.1. 

Sec.  810.    The  owner  in  fee  of  a  sement  tenement  ActioMby 

ownor  of 

may  maintain  an  action  for  the  possession  of  the  land,  Mnrient 

'^  tODomeat. 

against  any  one  unlawfully  possessed  thereof,  though  a 
servitude  exists  thereon  in  favor  of  the  public. 

N.  Y.  C  C,  Seo.  254. 

23 
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Howextin.        Sec.  811.    A  Servitude  IS  extinfi^uished — 

1.  By  the  vesting  of  the  right  to  the  servitude  and  the 
right  to  the  servient  tenement  in  the  same  person. 

2.  By  the  destruction  of  the  servient  tenement. 

3.  By  the  performance  of  any  act  upon  either  tene- 
ment, by  the  owner  of  the  servitude,  or  with  his  assent, 
which  is  incompatible  with  its  nature  or  exercise;  or, 

4.  When  the  servitude  was  acquired  by  enjoyment,  by 
disuse  thereof  by  the  owner  of  the  servitude  for  the  pe- 
riod prescribed  for  acquiring  title  by  enjoyment. 

N.  T.  C.  C,  Seo.  250. 


TITLE    III. 

RIGHTS  AND  OBLIGATIONS  OF  OWNERS. 

Chaptbb    I.  RIGHTS  OF  OWNERS. 

II.  OBLIGATIONS  OF  0WNBR8. 


CHAPTER  I. 

BIGHTS  OF  OWNERS. 
Article    I.  Irgidkmts  of  Owribship. 

n.   BOUNDARIBS. 


ARTICLE  L 

IHCI0KNT8  OP  0WNKS8HIP. 

Sbotioit  817.  Water. 

818.  Rights  of  tenant  for  life. 

819.  Rights  of  tenant  for  years,  etc. 

820.  Same. 

821.  Rights  of  grantees  of  rents  and  reversion. 

822.  Rights  of  lessees  and  their  assign ees,  eto. 

823.  Remedy  on  leases  for  life. 

824.  Rent  dependent  on  life. 

825.  Remedy  of  rerersioners,  etc 

wat«r.  Seo.  817.     The  owner  of  land  owns  water  standing 

tbereoD,  or  flowing  over  or  under  its  surface,  but  not 
forming  a  definite  stream.     Water  running  in  a  definite 
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stream,  formed  by  nature  over  or  under  the  sarface,  may 
be  used  by  him  as  long  as  it  remains  there;  bat  he  may 
not  prevent  the  natural  flow  of  the  stream,  or  of  the  nat- 
aral  spring  from  which  it  commences  its  definite  course, 
nor  pursue  nor  pollute  the  same. 

N.  Y.  C.  C,  Sec.  26«. 

Non. — Probably  this  BooUon  had  better  be  omitted  in 
the  Code,  and  the  whole  sabject  of  water  rights  postponed 
until  a  systom  for  both  mining  and  irrigating  purposes  can 
be  carefuUy  prepared.    This  would  require  two  or  three 

months  of  research,  thought  and  careful  arrangemeuL 

t 

Sbo.  818.     The  owner  of  a  life  estate  may  use  the  land   Rights  of 
in  the  same  manner  as  the  owner  of  a  fee  simple,  except  ufe?*^ 
that  he  must  do  no  act  to  the  injury  of  the  inheritance. 

N.  Y.  0.  C,  Sec.  267. 

Sbc.  819.    A  tenant  for  years  or  at  will,  unless  he  is  a  lugiits  or 
wrong-doer  by  holding  over,  may  occupy  the  buildings,  ^SS^^. 
take  the  annual  products  of  the  soil,  work  mines  and 
quarries  open  at  the  commencement  of  his  tenancy,  and 
ooltivate  and  harvest  the  crops  growing  at  the  end  of  his 
tenancy. 

N.  Y.  0.  C,  See.  258. 

Sec  820.    A  tenant  for  years  or  at  will  has  no  other  same, 
rights  to  the  property  than  such  as  are  given  to  him  by 
the  agreement  or  instrument  by  which  his  tenancy  is  ac- 
quired, or  by  the  last  section. 

N.  Y.  C.  C,  Sec.  269. 

Seo.  821.    A  person  to  whom  any  real  property  is  trans-  Ri^tiof 
ferred  or  devised,  upon  which  rent  has  been  reserved,  or  Si^l^d^ 
to  whom  any  such  rent  is  transferred,  is  entitled  to  the  "^•"*'"' 
same  remedies  for  recovery  of  rent,  for  non-performance 
of  any  of  the  terms  of  the  lease,  or  for  any  waste  or 
canee  of  forfeiture,  as  his  grantor  or  devisor  might  have 
had. 

N.  Y.  0.  C,  Sec.  200. 

Sec.  822.     Whatever  remedies  the  lessee  of  any  real  Rights  of 
property  may  have  against  his  immediate  lessor,  for  the  their  Msigo-^ 
breach  of  any  agreement  in  the  lease,  he  may  have  against  **** 
the  assigns  of  the  lessor,  and  the  assigns  of  the  lessee 
may  have  against  the  lessor  and  his  assigns,  except  upon 
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covonantB  against  encumbrancos  or  relating  to  tbe  title 
or  possession  of  tbe  premises. 

N.  T.  C.  0.,  Seo.  261. 


Remedjon 


edjr 


leaaes  for  life 


Sec.  823.    Hent  dae  upon  a  lease  for  life  may  be  recov- 
ered in  tbe  same  manner  as  upon  a  lease  for  jears ' 

t  N.  T.  C.  C,  Seo.  263. 


Rent  da* 
pendent  on 
life. 


Seo.  824.     Bent  dependent  on  tbe  life  of  a  person  may 
be  recovered  after  as  well  as  before  bis  deatb. 

N.  T.  G.  C,  See.  264. 


Remedy  of 
reretBlonen, 

etc 


Sec.  825.  A  person  baving  an  estate  in  fee,  in  remain- 
der or  reversion,  may  maintain  an  action  for  any  injury 
done  to  tbe  inberitance,  notwithstanding  an  intervening 
estate  for  life  or  years,  and  altbougb,  ailer  its  commission, 
bis  estate  is  transferred,  and  be  bus  no  interest  in  the 
property  at  tbe  commencement  of  tbe  action. 

N.  Y.  C.  C,  Seo.  265. 


ARTICLE  II. 


Rights  of 
owner. 


BOUHDABIBft. 

Sbction  S29.  Rights  of  owner. 

830.  Boandaries  by  water. 

831.  Boundaries  bj  wajs. 

832.  Lateral  and  snbjaoent  lapport. 

833.  Trees  whoso  trunks  are  wholly  on  land  of  one. 

834.  Line  trees. 

Sec.  829.  Tbo  owner  of  land  in  fee  bas  tbe  right  to 
tbe  surface  and  to  everything  permanently  situated 
beneath  or  above  it. 

N.  T.  C.  C,  Seo.  266. 


Boandarles 
by  water. 


Sec.  830.  When  land  borders  upon  tide  land,  or  upon 
water  which  constitutes  an  exterior  boundary  of  the 
State,  the  owner  of  tbe  upland  takes  to  high  water  mark; 
when  it  borders  upon  a  navigable  lake  where  there  ia  no 
tide,  tbe  owner  takes  to  the  edge  of  the  lake  at  low  water 
mark ;  when  it  borders  upon  any  other  water,  tbe  owner 
takes  to  tbe  middle  of  tbe  lake  -or  stream. 

K.  T.  0.  C,  8m.  267. 
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Sec.  831.    An  owner  of  land  bounded  by  a  road  or  BoundariM 
Btreet  is  presamod  to  own  to  the  centre  of  tbe  waj,  but 
the  contrary  may  be  shown. 

N.  T.  C.  C,  Sec.  268 ;  Kittle  vs.  Pfeiffer,  29  Cftl.,  484. 

Skc.  832.    Each  coterminous  owner  is  entitled  to  the   Lateral  and 
lateral  and  subjacent  support  which  his  land  by  nature  .a^t!^ 
receives  from  the  land  of  the  other. 

N.  Y.  C.  C,  Sec.  269. 

Sbo.  833.    Trees  whose  trunks  stand  wholly  upon  the   Trees  whoM 
land  of  one  owner  belong  exclusively  to   him,  although   whoUyoT 
their  roots  grow  into  the  land  of  another.  "* 

N.  Y.  C.  C,  Sec.  270. 

Sec.  834.     Trees  whose  trunks  stand  partly  on  the  land   ume  tree«. 
of  two  or  more  coterminous  owners  belong  to  them  in 
common. 

N.Y.  0.  C,  Sec.  271. 


CfiAPTBR  II. 

OBLIGATIONS   OF   OWNiaS. 


Sbctior  840.  Dottes  of  tenant  for  life. 
841.  Hunuments  and  fences. 

Sec  840.    The  owner  of  a  life  estate  must  keep  the  Dutioaor 
boildings  and  fences  in  repair  from  ordinary  Waste,  and  ufet"*'"'^ 
must  pay  che  taxes  and  other  annual  charges,  and  a  just 
proportion  of  extraordinary  assessments  benefiting  the 
whole  inheritance. 

N.  Y.  C.  C.  See.  272. 

Sec.  841.    Coterminous    owners    are   mutually  bound  Monuments 

,,  .         .  "  and  fensee. 

.equally  to  maintain — 

1.  The  boundaries  and  monuments  between  them. 

2.  The  fences  between  them;  unless  one  of  them 
chooses  to  let  his  land  lie  without  fencing;  in  which 
case,  if  he  afterwards  incloses  it,  he  must  refund  to  the 
other  a  just  proportion  of  the  value,  at  that  time,  of  any 
division  fence  made  by  the  latter. 

N.  Y.  C.  C,  See;  273. 
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TITLE    IV. 

USES  AND  TRUSTS. 

Sbctior  847.  What  aaes  and  tnists  may  «xist. 

848.  Right  to  possession  of  laod  creates  legal  ownership. 

849.  Certain  trusts  unaffected. 

860.  Trustees  of  estate  for  use  of  another  take  no  interest 

851.  Preceding  sections  qualified. 

852.  Trut  most  be  in  writing. 

853.  Transfer  to  one  for  money  paid  by  another. 

854.  Rights  of  oreditors. 

855.  Sec.  853  qualified. 

856.  Purchasers  protected. 

857.  For  what  purposes  express  trusts  may  be  created. 

858.  Certain  devises  in  trust  to  be  deemed  powers. 

859.  Profits  of  land  liable  to  creditors  in  certain  oases. 

860.  Other  express  trusts  to  be  powers  in  trust 

861.  Creation  of  oertain  powers  not  prohibited. 

862.  And  land,  etc.,  to  descend  to  persons  entitled. 

863.  Trustees  of  express  trusts  to  have  whole  estate. 

864.  Author  of  trust  may  devise,  etc« 

865.  Title  of  grantor  of  trust  properly. 

866.  Interests  remaining  in  grantor  of  express  trust 

867.  Powers  over  trust  of  party  interested. 

868.  Same. 

869.  Effect  of  omitting  trust  In  conveyance. 

870.  Certain  sales,  etc.,  by  Trustees,  void. 

871.  When  estate  of  Trustee  to  cease. 

What  uwi         Sec  847.    Uses  and  trusts,  in  relation  to  real  property, 
maj^tot.      are  those  only  which  are  specified  in  this  Title. 

N.  Y.  C.  C,  Sec.  274. 

• 

Right  to  Seo.  848.     Every  person  who,  by  virtue  of  any  transfer 

land  orolSes    or  doviso,  IS  entitled  to  the  actual  possession  of  real  prop- 

sihij.^^"*"'  oi'ty,  and  the  receipt  of  the  rents  and  profits  thereof,  is 

to  be  deemed  to  have  a  legal  estate  therein,  of  the  same 

quality  and  duration,  and  subject  to  the  same  conditiond, 

as  his  beneficial  interest. 

N.  T.  C.  C,  See.  276. 

Certain  S£C.  849.     The  last  section  does  not  divest  the  estate 

a(focted°       of  any  Trustee  in  a  trust,  where  the  title  of  such  Trustee 

is  not  merely  nominal,  but  is  connected  with  some  power 

of  actual  disposition  or  management  ia  relation  to  the 

real  property  which  is  the  subject  of  the  trust. 

N.  Y.  C.  C,  Bee.  277. 
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Sec.  850.    Every  dispositioD  of  real  property,  whether  TnuteMof 
by  transfer  or  will,  must  be  made  directl}''  to  the  person   6f»uoth«r"* 
in  whom  the  right  to  the  possession  and  profits  is  intended  interwt. 
to  be  vested,  and  not  to  any  other,  to  the  use  of  or  in  trust 
for  such  person ;  and  if  made  to  any  person,  to  the  mse  of 
or  in  trast  for  another,  no  estate  or  interest  vests  in  the 
Trustee;  bat  ho  must  execute  a  release  of  the  property 
to  the  beneficiary  on  demand,  the  latter  paying  the  ex- 
pense thereof 

N.  Y.  C.  C,  Sec.  278. 

Sbc.  851.    The  preceding  sections  of  this  Title  do  not  prw^eding 

extend  to  trusts  arising  or  resulting  by  implication  of  ^fo^. 
law,  nor  prevent  or  affect  the  creation  of  such  express 
trusts  as  are  hereinafter  authorized  and  defined.  • 

N.  Y.  C.  C,  Sco.  279. 

Seo.  852.     No  trust  in  relation  to  real  property  is  valid.  Trust  must 
unless  created  or  declared — 

1.  By  a  written  instrument,  subscribed  by  the  Trustee, 
or  by  his  agent  thereto  authorized  by  writing. 

2.  By  the  instrument  under  which  the  Trustee  claims 
the  estate  affected  ;  or, 

S.  By  operation  of  law. 

N.  Y.  C.  C,  Sec.  280  j  Cal.  C.  C.  P.,  Sec.  1971. 

Sec.  853.     Where  a  transfer  of  real  property  is  made  to  Transfer  to 
one  person,  and  the  consideration  therefor  is  paid  by  or  money  paid 
for  another,  no  use  or  trust  results  in  favor  of  the  person     ^"^ 
by  or  for  whom  such  payment  is  made;  but  the  title  vests 
in  the  grantee,  subject  only  to  the  provisions  of  the  next 
two  sections. 

N.  Y.  C.  C,  Sec.  281. 

Sec  854.    Every  such  transfer  as  is  described  in  the   Rights  or 

crodJton. 

last  section  is  presumed  to  be  fraudulent  as  against  the 
creditors,  at  that  time,  of  the  person  paying  the  considera- 
tion ;  and  where  a  fraudulent  intent  is  not  disproved,  a 
trust  results  in  favor  of  such  creditors,  to  the  extent 
necessary  to  satisfy  their  just  demands. 

N.  Y.  C.  C,  Sec.  282, 


Seo.  855.    Sec.  853  does  not  apply — 

1.  To  cases  where  the  grantee  took  the  grant  as  an   See.  868 
absolute  transfer  in  his  own  name,  without  the  consent  or 
knowledge  of  the  person  paying  the  consideration  ;  nor, 


qualified. 
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Pnroluia«n 
protected. 


Vor  what 
pvrpoaMKL* 
pren  trosta 
maybe 
created. 


Certain  de- 
▼ieeein 
trust  to  be 
deemed 
powers. 


Profits  of 
land  liable 
to  creditors 
in  certain 


2.  To  cases  where  the  grantee^  in  violation  of  a  trast, 
parchased  the  real  property  so  transferred,  with  property 
belonging  to  another  person. 

N.  Y.  C.  C,  Sec.  283. 

t 

Sbg.  856.  No  implied  or  resulting  trust  can  prejudice 
the  rights  of  a  purchaser  or  encumbrancer  of  real  prop- 
erty, for  value  and  without  notice  of  the  trust. 

N.  T.  0.  C,  See.  284. 

Seo.  857.  Express  trusts  may  be  created  for  any  of  the 
following  purposes : 

1.  To  sell  real  property  for  the  benefit  of  creditors. 

2.  To  sell,  mortgage  or  lease  real  property,  for  the  ben- 
efit of  annuitants  or  other  legatees,  or  for  the  purpose  of 
satisfying  any  charge  thereon. 

8.  To  receive  the  rents  and  profits  of  real  property,  and 
pay  them  to  or  apply  them  to  the  use  of  any  person, 
whether  ascertained  at  the  time  of  the  creation  of  the 
trust  or  not,  for  himself  or  for  his  family  during  the  life 
of  such  person,  or  for  any  shorter  term,  subject  to  the 
rules  of  Tit  II  of  this  Part ;  or, 

4.  To  receive  the  rents  and  profits  of  real  property,  and 
to  accumulate  the  same  for  the  purposes  and  within  the 
limits  prescribed  by  the  same  Title. 

N.  Y.  C.  C,  Sec.  285. 

Sico.  858.  A  devise  of  real  property  to  executors  or 
other  Trustees,  to  be  sold  or  mortgaged,  where  the  Trus- 
tees are  not  also  empowered  to  receive  the  rents  and 
profits,  vests  no  estate  in  them ;  but  the  trust  is  valid  as 
a  power  in  trust. 

N.  Y.  C.  C,  Sec.  286. 

Seo.  859.  Whore  a  trust  is  created  to  receive  the  rent« 
and  profits  of  real  property,  and  no  valid  direction  for 
accumulation  is  given,  the  surplus  of  such  rents  and  prof- 
its, beyond  the  sum  that  may  be  necessary  for  the  educa- 
tion and  support  of  the  person  for  whose  benefit  the  trust 
is  created,  is  liable  to  the  claims  of  the  creditors  of  such 
person,  in  the  same  manner  as  personal  property  which 
cannot  be  reached  by  execution. 

N.  Y.  0.  C,  See.  287. 
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Sko.  860.     Where  an  express  trust  in  relation  to  real  other  ^x. 

press  tnute 

property  is  created  for  any  purpose  not  enumerated  in  tobepowen 
the  preceding  sections,  such  trust  vests  no  estate  in  the 
Trustees;  but  the  trust,  if  directing  or  authorizing  the 
performance  of  any  act  which  may  be  lawfully  performed 
under  a  power,  is  valid  as  a  power  in  trust,  subject  to  the 
provisions  in  relation  to  such  powers  contained  in  Tit.  Y 
of  this  Part. 

N.  Y.  C.  C,  See.  288. 

Sec  861.    Nothing  in  this  Title  prevents  the  creation  Craition 
of  a  power  in  trust  for  anx^  of  the  purposes  for  which  an   powennot 

-.        *  .  Z    .  '^      '^  prohibited. 

express  trust  may  be  created. 

N.  T.  C.  C,  Sec.  289. 

Sec.  862.     In  every  case  where  a  trust  is  valid  as  a  AodUmd. 
power  in  trust,  the  real  property  to  whicn  the  trust  ro-  tceDdtop«r> 

1    .  .         .  V  •  X       ^i_  eons  entitled 

lates  remains  in,  or  passes  by  succession  to,  the  persons 
otherwise  entitled,  subject  to  the  execution  of  the  trust 
as  a  po^er  in  trust. 

N.  Y.  C.  C,  Sec  290. 

Sec.  863.    Except  as  hereinafter  otherwise  provided,  Troateee 

of  ezprees 

every  express  trust  in  real  property,  valid  as  such,  in  its  tnute  to 

.1  It  .         I       #M         .  I  .  Wkve  whole 

creation,  vests  the  whole  estate  in  the  Trustees,  subject  estate, 
only  to  the  execution  of  the  trust.     The    beneficiaries 
take  no  estate  or  interest  in  the  property,  but  may  en- 
force the  performance  of  the  trust. 

N.  Y.  C.  C,  Seo.  291. 

Seo.  864.    Notwithstanding:  anything:  contained  in  the  Anthoror 

1  'tin  •       •  tmiit  may 

lasit  section,  the  author  of  a  trust  may,  in  its  creation,  dsTise,  etc. 
prescribe  to  wnom  the  real  property  to  which  the  trust 
relates  shall  belong,  in  the  event  of  the  failure  or  termi- 
nation of  the  trust,  and  may  transfer  or  devise  such  prop- 
erty, subject  to  the  execution  of  the  trust. 

N.  Y.  0.  C,  See.  292. 

Sec.  865.     The  grantee  or  deviweo  of  real  property  sub-  Titieof 
ject  to  a  trust  acquires  a  legal  estate  in  the  property,  as  tmstprop- 
against  all  persons  except  the  Trustees  and  those  lawfully 
claiming  under  them. 

N.  Y.  C.  C,  Soc.  29.3. 
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interwtf  Sso.  866.     Where  an  express  trast  is  created  in  rela- 

in  grantor  of  tiOQ  to  real  property,  every  estate  not  embraced  id  the 
"^""        trust,  and  not  otherwise  disposed  of,  is  left  in  the  aathor 
of  the  trust,  or  his  successors. 

N.  T.  0.  C,  Sec.  294. 

^ot^       Seo.  867.    The  beneficiary  of  a  trust  for  the  receipt  of 
intereBted.     \}yQ  rents  and  profits  of  real  property  cannot  transfer  or 
in  any  manner  dispose  of  his  interest  in  such  trust. 

N.  Y.  0.  C,  Seo.  295. 


Same 


Effect  of 
omitting 
trust  in  con< 
Tc-yanoe. 


Sec.  868.  The  beneficiary  of  a  trust  for  the  payment 
of  an  annuity  out  of  the  rents  and  profits  of  real  prop- 
erty, or  of  a  sum  in  gross,  can  dispose  of  his  interest  in 
such  trust. 

N.  T.  C.  C,  Seo.  296. 

Sec.  869.  Where  an  express  trust  is  created  in  relation 
to  real  property,  but  is  not  contained  or  declared  in  the 
grant  to  the  Trustee,  such  grant  must  be  deemed  abso- 
lute in  favor  of  the  subsequent  creditors  of  the  Trustees, 
not  having  notice  of  the  trust,  and  in  favor  of  purchasers 
from  such  Trustees,  without  notice,  and  for  a  valuable 
consideration. 

N.  Y.  C.  C,  See.  297. 

Certain  Sec.  870.     Where  a  trust  in  relation  to  real  property  is 

byTnutoM,   cxpresscd  lu  the  instrument  creating  the  estate,  every 

transfer  or  other  act  of  the  Trustees,  in  contravention  of 

the  trust,  is  absolutely  void. 

N.  Y.  C.  C,  Seo.  298. 

wbeneetate       Seo.  871.    When  the  purpose  for  which  an  express 
toceaM.        trust  was  Created  ceases,  the  estate  of  the  Trustee  also 


ceases. 


N.  Y.  0.«C.,  Seo.  299. 


TITLE    V. 


POWERS. 


Section  877.  What  poTfen  exist. 

878.  Application  of  this  Title. 

879.  Definition  of  a  power. 

880.  Terina  **  author  of  a  power"  and  "  holder  of  a  power  "  defined. 
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SscTiOH  881.  DiTision  of  powers. 

882.  Definition  of  general  powers. 

883.  Definition  of  epecial  powers. 

884.  Benefloial  powers. 

885.  Powers  in  trust. 

886.  General  powers,  when  in  trust. 

887.  Special  powers,  when  in  trust. 

888.  Who  may  create  power. 

889.  To  whom  power  may  be  giren. 

890.  How  created. 

891.  Reservation  of  powers  in  conveyances. 

892.  When  power  irrcTOcable. 

893.  When  power  a  lien. 

894.  Power  of  sale  in  mortgage. 

895.  Beneficial  powers,  etc.,  transferred  by  insolvent  assignments. 

896.  Who  to  execQte  powers. 

897.  Married  women. 

898.  Same. 

899.  How  executed. 

900.  Execution  by  sunrivors. 

901.  Execution  of  power  to  dispose  by  derise. 

902.  Bxeeation  of  power  to  dispose  by  grant. 

903.  Directions  by  author,  when  disregarded. 

904.  Same. 

d05.  Nominal  conditions. 

906.  When  directions  of  author  to  be  observed. 

907.  Consent  of  third  person  to  execution  of  power. 

908.  Same. 

909.  Omission  to  recite  power. 

910.  Instruments  deemed  conveyances. 

911.  Certain  dispositions  not  void. 

912.  Computation  of  term  of  suspension. 

913.  What  estate  may  be  given. 

914.  Married  women,  their  authority. 

915.  Defective  execution. 

916.  Fraud. 

917.  General  and  beneficial  powers  to  married  women. 

918.  Estate  of  owner  for  life,  etc.,  when  changed  into  a  foe. 

919.  Certain  powers  create  a  fee. 

920.  Same. 

921.  EiTect  of  power  to  devise  inheritance  in  certain  cases. 

922.  Power  to  dispose  of  fee. 

923.  Power  to  revoke. 

924.  Special  and  beneficial  powers,  who  may  take. 

925.  Construction  of  leasing  powers. 

926.  Power  to  make  Jeases  by  owner  for  life. 

927.  Release  of  such  power. 

928.  Mortgages  by  party  having  power  to  lease,  etc. 

929.  Effect  thereof. 

930.  Special  and  beneficial  powers  liable  to  creditors. 

931.  Future  beneficial  powers. 

932.  Trust  powers  imperative. 

933.  Effect  of  right  of  selection. 

934.  Constroetion  of  certain  powers. 
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Whatpow- 
on  exist. 


fiiCTioa  935.  Samo. 

936.  When  Court  to  execute  power. 

937.  Same. 

938.  Ezeoution  of  trust  power  when  oompelled  by  oreditor*,  etc 

939.  Defeetive  execution. 

940.  Application  of  certain  sections. 

Sbc.  877.    Powers,  in  relation  to  real   property,  are 
those  only  which  are  specified  in  this  Title. 

K.  Y.  C.  C,  Sec.  300. 


AppUoation        Seo.  873.     Tbc  provisions  of  this  Title  do  not  extend 

ot  thU  Titte.  ,         ,  '^  ^  ,  .     • 

to  a  simple  power  of  attorney  to  convey  real  property  in 
the  name  of  the  owner  and  for  his  benefit. 

N.  Y.  0.  C,  Sec.  301. 


Definitioa  of 
a  power. 


Sec.  879.  A  power,  as  the  term  is  used  in  this  Title,  is 
an  aathority  to  do  some  act  in  relation  to  real  property, 
or  to  the  creation  or  revocation  of  an  estate  therein,  or  a 
charge  thereon,  which  the  owner  granting  or  reserving 
sach  power  might  himself  perform  for  any  purpose. 

N.  Y.  C.  C,  Sec,  302. 


Sec.  880.     The  author  of  a  power,  as  the  term  is  used 
in  this  Title,  is  the  person  by  whom  a  power  is  created, 


Terms 

**  author  of 

a  power  " 

of  apower^   whether  by  grant  or  devise ;  atid  the  holder  of  a  power 
^^^'        is  the  person  in  whom  a  power  is  vested,  whether  by 


grant,  devise  or  reservation. 

N.  Y.  0.  C,  Soo.  303. 


Division  of         Seo.  881.    Powers  are  general  or  apecial,  and  beneficial 

powers,  *^ 


or  in  trust. 


K.  Y.  C.  C,  Sec.  804. 


Definition 
ot  general 
powers. 


Defloltlon 
of  special 
powors. 


Sec  882.  A  power  is  general,  when  it  authorizes  the 
alienation  or  encumbrance  of  a  fee  in  the  property  em- 
braced therein,  by  grant,  will  or  charge,  or  any  of  them, 
in  favor  of  any  person  whatever. 

N.  Y.  C.  C,  Sec.  305. 

Seo.  888.    A  power  is  special— 

1.  When  a  person  or  chxss  of  persons  is  designated,  to 
whom  the  disposition  of  property  under  the  power  is  to 
be  made ;  or, 

2.  When  it  authorizes  the  alienation  or  encumbrance, 
by  means  ot  a  grant,  will  or  charge,  of  only  an  estate  less 
than  a  fee. 

N.  Y.  C.  0.,  See.  300. 
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Sec.  884.     A  power  is  beneficial,  when  no  person  other  Baneflciai 
than  its  holder  has,  by  the  terms  of  its  oreation,  any 
interest  in  its  execution. 

N.  Y.  C.  C,  Sec.  307. 

« 

Sec.  885.     A  power  is  in  trust,  when  any  person  or  Powenin^ 
class  of  persons,  other  than  its  holder,  has,  by  the  terms 
of  its  creation,  an  interest  in  its  execution. 

N.  Y.  C.  C,  Sec.  308. 

Sec.  886.    A  general  power  is  in  trust,  when  any  per-  oanersi 
»on  or  class  of  persons,  other  than  its  holder,  is  designated  ^nl^ 
as  entitled  to  the  proceeds  of  the  disposition  or  charge 
authorized  by  the  power,  or  to  any  portion  of  the  pro- 
ceeds or  other  benefits  to  result  from  its  execution. 

N.  Y.  C.  C.  Sec.  309. 

Sec  887.    A  special  power  is  in  trust —  special  pow- 

1.  When  the  disposition  or  charge  which  it  authorizes  trSstT 
is  limited  to  be  made  to  any  person  or  class  of  persons, 
other  than  the  holder  of  the  power;  or, 
'  2.  When  any  person  or  class  of  persons,  other  than  the 
bolder,  is  designated  as  entitled  to  any  benefit  from  the 
disposition  or  charge  authorized  by  the  power. 

N.  Y.  C.  C,  Soo.  310. 

Sec.  88H.    No  person  is  capable  of  creating  a  power,  who  may 
who  is  not  at  the  same  time  capable  of  granting  some  es-  *^*   ^^" 
tate  in  the  property  to  which  the  power  relates. 

N.  Y.  C.  C,  Sec.  811. 


Sec.  889.     A  power  may  be  vested  in  any  person.  Tcwhom 

power  mi 
N.  Y.  C.  C,  Sec.  312.  be  glren. 


Sec^  890.     A  power  may  be  created  only —  How  created 

1.  By  a  suitable  clause,  contained  in  a  grant  of  some 
estate  in  the  real  property  to  which  the  power  relates,  or 
in  an  agreement  to  execute  such  a  grant;  or, 

2.  By  a  devise  contained  in  a  will. 

N.  Y,  C.  C,  Sec.  313. 

Sec.  891.  The  grantor  in  any  conveyance  may  reserve  luserrBtfcm 
to  himself  any  power,  beneficial  or  in  trust,  which  he  ^f^l^^^cm 
might  lawfully  grant  to  another;  and  every  power  thus 
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reserved  is  subject  to  the  provisions  of  this  Title  in  the 
same  manner  as  if  granted  to  another. 

N.  Y.  C.  C,  Sec.  314. 

wTien  power  Sig.  892.  Bvery  power,  beneficial  or  in  trast,  is  irrev- 
ocable, unless  an  authority  to  revoke  it  is  given  or  re- 
served in  the  instrument  creating  the  power. 

N.  T.  C.  0.,  8oe.  315. 

When  power       S^o.  893.    A  power  is  a  lien  upon  the  real  property 
^"*°*  which  it  embraces,  from  the  time  the  instrument  in  which 

it  is  contained  takes  effect;  except  that  against  creditors, 
purchasers  and  encumbrancers,  in  good  faith  and  without 
notice  from  any  person  having  an  estate  in  such  real 
property,  the  power  is  a  lien  only  from  the  time'  the  in- 
strument in  which  it  is  contained  is  duly  recorded. 

N.  Y.  C.  C,  Sec.  315. 

Pow«roffaia  Seo.  894.  Where  a  power  to  sell  real  property  is  given 
n mortgage.  ^^  ^  mortgagee  or  other  encumbrancer,  in  an  instrument 
intended  to  secure  the  payment  of  money,  the  power  itf 
to  be  deemed  a  part  of  the  security,  and  vests  in  and 
may  be  executed  by  any  person  who,  by  assignment  or 
otherwise,  becomes  entitled  to  the  money  so  secured  to 
be  paid;  but  such  power  is  subject  to  the  provisions  of 
Chap. ,  CoDB  OP  Civil  Procbdurb. 

N.  Y.  C.  0.,  Sec.  317. 

Beneflcifti  Sbg.  895.    Evcry  beneficial  power,  and  the  interest  of 

Snuuferred '  ovory  pcrsou  entitled  to  compel  the  execution  of  a  trust 
MNignmentl  powcr,  passcs  to  the  assignees,  pursuant  to  statute,  of  the 
estate  of  a  non-resident,  absconding,  insolvent  or  impris- 
oned debtor,  or  of  a  person  of  unsound  mind,  in  whom 
such  a  power  or  interest  is  vested. 

a,  X.  C.  Cf  Bee.  318. 

whotoeze-       Seo.  896.    A  powcr  cannot  be  executed  by  any  person 
cBtepowera.  ^^^  capable  of  disposing  of  real  property. 

N.  Y.  C.  C,  Sec.  319. 


wonra. 


Married  Seo.  897.    A  married  woman   may  execute  a  power 

during  l^er  marriage,  without  the  concurrence  of  her  hus- 
band, unless  otherwise  prescribed  by  the  terms  of  the 
power. 


N.  Y.  C.  C,  Seo.  320. 
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Sec.  898.    No  power  can  be  executed  by  a  married   same. 
woman  before  she  attains  her  majority,  nor  without  being 
acknowledged  by  ber  in  the  manner  prescribed  by  the 
chapter  on  Recording  Transfers. 

N.  Y.  C.  C,  S«o.  321. 

Sec  899.     A  power  can  be  executed  only  by  a  written   how  exe- 
instroment  which  would  be  sufficient  to  pass  the  estate  or 
interest  intended  to  pass  under  the  power,  if  the  person 
executing  the  power  was  the  actual  owner. 

N.  Y.  C.  C,  Sec.  322. 

• 

Seo.  900.     Where  a  power  is  vested  in  several  persor.s,   Execution 
ail  must  unite  m  its  execution;  out,  in  case  any  one  or 
more  of  them  is  dead,  the  power  may  be  executed  by  the 
survivor  or  survivors,  unless  otherwise  proscribed  by  the 
terms  of  the  power. 

N.  Y.  C.  0.,  Seo.  323. 

Seo.  901.     Where  a  power  to  dispose  of  real  property  ExecuUonof 
is  confined  to  a  disposition  by  devise  or  will,  the  instru-  2^jf~^y 
ment  of  execution  must  be  a  will  duly  executed  according 
to  the  provisions  of  the  Title  on  Wilh, 

N.  Y.  C.  C,  Sec.  324. 

Sec  902.    Where  a  power  is  confined  to  a  disposition   Execntioaof 
by  grant,  it  cannot  be  executed  by  will,  even  though  the  Su^by 
disposition  is  not  intended  to  take  effect  until  after  the  ^'^  ' 
death  of  the  person  executing  the  power. 

N.  Y.  C.  C-,  Sec.  325. 


Sec.  903.     Where  the  author  of  a  power  has  directed    wrectioM 

,  by  author, 

or  authorized  it  to  be  executed  by  an  instrument  which    n^endiare- 
would  not  be  sufficient  in  law  to  pass  the  estate,  the 
power.is  not  void,  but  its  execution  is  to  be  governed  by 
the  rules  before  prescribed  in  this  Title. 

K.  Y.  C.  C,  See.  326. 

Sec.  904.     Where  the  author  of  a  power  has  directed   same. 
any  formalities  to  be  observed  in  its  execution,  in  addi- 
tion to  those  which  would  be  sufficient  to  pass  the  estate, 
the  observance  of  such  additional  formalities  is  not  neces- 
sary to  a  valid  execution  of  the  power. 

N.  Y.  C.  C,  Sec.  327. 
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Kominai  Seg.  905.     Where  the  conditions  annexed  to  a  power 

are  merely  nominal,  and  evince  no  intention  of  actual 
benefit  to  the  party  to  whom,  or  in  whose  favor,  they  are 
to  be  performed,  they  may  be  wholly  disregarded  in  the 
execution  of  the  power. 

N.  Y.  C.  C,  See.  328. 

whendirec-       Sec.  906.     With  the  exceptions  contained  in  the  pre- 

tiOM  of  *  *  I 

M»thOT  to  b«  ceding  sections,  the  intentions  of  the  author  of  a  power,  I 

as  to  the  mode,  time  and  conditions  of  its  execution,  mast  { 

be  observed,  subject  to  the  power  of  the  Court  to  supply 
a  defective  execution  in  the  cases  provided  in  Sees.  915 
and  989. 

K.  T.  C.  C,  Seo.  329. 

Coiiaent  of         Sec.  907.     When  the  consent  of  a  third  person  to  the 

third  person  ,  ,  *  i 

to  execution  exccution  of  a  power  is  requisite,  such  consent  must  be  { 
expressed  in  the  instrument  by  which  the  power  is  exe- 
cuted, or  be  certified  in  writing  thereon.  In  the  first  case 
the  instrument  of  execution,  in  the  second,  the  certificate, 
must  be  subscribed  by  the  party  whose  consent  is  required ; 
and  to  entitle  the  instrument  to  be  recorded,  such  signa- 
ture must  be  duly  proved  or  acknowledged,  according  to 
the  chapter  on  Recording  Tranafers. 

N.  Y.  C.  C,  Sec.  330. 

Seme.  Sec.  908.     Where  the  consent  of  several  persons  to  the 

execution  of  a  power  is  requisite,  all  must  consent  thereto; 
but,  in  case  any  one  or  more  of  them  is  dead,  the  consent 
of  the  survivors  is  sufiicient,  unless  otherwise  prescribed 
by  the  terms  of  the  power. 

N.  Y.  C.  C,  Seo.  331. 

Omiwionto        Sec.  909.     Every  instrument  executed  bv  the  holder  of 

redte  power  ,  ,  "  i  •   i_  ' 

a  power,  conveying  an  estate  or  creating  a  charge  which 
such  holder  would  have  no  right  to  convey  or  create  ex-  i 

cept  by  virtue  of  his  power,  is  to  be  deemed  a  valid  exe-  i 

cution  of  the  power,  even  though  not  recited  or  referred 
to  therein. 

K.  Y.  C.  C,  Set.  882.  I 

I 

deeme?*"*"       Sec  910.     Every  instrument,  except  a  will,  in  oxecu- 
conTeyeocee    tion  of  a  powcr,  even  though  the  power  is  one  of  revoca- 
tion only,  is  to  be  deemed  a  conveyance,  within  the  mean- 
ing of  the  chapter  on  Recording  Trans/en, 

V,  Y.  C.  C,  Seo.  333. 


J 
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• 

Sec.  911      A  disposition  or  charge,  by  virtue  of  a  power,  J^'^'lj 
more  extensive  than  was  authorized  thereby,  is  not  there-  notroid. 
fore  void;  bat  every  estate  or  interest  so  created,  so  far 
as  it  is  embraced  by  the  terms  of  the  power,  is  valid. 

N.  Y.  C.  C,  Seo.  334. 

Sbo.  912.     The  period  during:  which  the  absolute  right  ComputaUon 

'^  "  °         of  term  of 

of  alienation  may  be  suspended  by  an  instrument  in  exe-  aiupeosion. 

cation  of  a  power,  must  be  computed,  not  from  the  date 

of  the  instrument,  but  from  the  time  of  the  creation  of 

the  power, 

N.  Y.  C.  C,  So<5.  335. 

Seo.  913.     No  estate  or  interest  can  be  fi:iven  or  limited  ^"»tertftt© 

o  maybe 

to  any  person,  by  an  instrument  in  execution  of  a  power,  «*▼««»• 
which  could  not  have  been  given  or  limited  at  the  time  of 
•the  creation  of  the  power. 

N.  Y.  C.  C,  Sec.  336. 

« 

Seo.  914.     When  a  married  woman,  entitIed«to  an  estate  *^"^*^^^^ 

women  ,tD«lr 

in  fee,  is  authorized  by  a  power  to  dispose  of  such  estate  »«thority. 
during  her  marriage,  she  may,  by  virtue  of  such  power, 
create  any  estate  which  she  might  create  if  unmarried. 

N.  Y.  C.  C,  Soc.  337. 

Sec.   915.     Purchasers    for  a  valuable  consideration,  Defective 

'    execution .. 

claiming  under  a  defective  execution  of  a  power,  are 
entitled  to  the  same  relief  as  similar  purchasers  claiming 
•under  a  defective  conveyance  from  an  actual  owner. 

N.  Y.  C.  C,  6eo.  338. 

Sec  916.    Instruments  in  execution  of  a  power   are  Fraud, 
affected  by  fraud  in  the  same  manner  as  like  instruments 
executed  by  owners  or  Trustees. 

K.  Y.  0.  C,  Sec.  S39. 

Sec  917.     A   general   and    beneficial   power  is  valid,  Oenerajand 
which  gives  to  a  married  woman  power  to  dispose,  during  powers  to 

~  married 

her  marriage,  and  without  the  concurrence  of  her  bus-  women. 
band,  of  a  present  or  future  estate  in  real  property  con- 
veyed or  devised  to  her  in  fee. 

m 

N.  Y.  C.  C,  Sec.  340. 

Estate  of 

owner  for 

Sec.  918.     Where  an  absolute  power  of  disposition,  not  "fe.  •««.» 
accompanied  by  any  trust,  is  given  to  the  owner  of  a  par-  changed  into 

a  ree 

26 
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ticnlar  estate  for  life  or  years,  such  estate  is  changed  into 
a  fee,  absolute  io  favor  of  creditors,  purchasers  and  en* 
cumbrancers,  but  subject  to  atiy  future  estates  limited 
thereon,  in  case  the  power  should  not  be  executed,  or  the 
property  should  not  be  sold  for  the  satisfaction  of  debts. 

N.  Y.  C.  C,  Sec.  341. 

Oertein  Seo.  919.   .Where  an  absolute  power  of  disposition,  not 

cTMte  a  fee.  accompanied  by  any  trust,  is  given  to  any  person  to  whom 
no  particular  estate  is  limited,  such  person  also  takes  a 
fee,  subject  to  any  future  estate  that  may  bjs  limited 
thereon,  but  absolute  in  favor  of  creditors,  purchasers  and 
enoombrancers. 

N.  T.  C.  C,  Seo.  842. 

s«mfl-  Seo.  920.    In  all  cases  where  an  absolute  power  of  dis- 

position is  given,^not  accompanied  by  any  trust,  and  no* 
p  remainder  is  limited  on  the  estate  of  the  holder  of  the 

power,  he  i^  entitled  to  an  absolute  fee. 

N.  Y.  C.  C,  See.  843. 

Effect  cf  Seo.  921.     Where  a  creneral  and  beneficial   power  to 

power  to  cj  t 

deviMin-      dcvisc  the  inheritance  is  given  to  the  owner  of  an  estate 

hetitaiice  in  ,   _ 

certain  caaes  for  life  or  for  ycars,  he  is  deemed  to  possess  an  absolute 
power  of  disposition,  within  the  meaning  of  the  last  three 
sections. 

N.  Y.  C.  C,  Sec.  344, 

■ 

Power  to  Seo.  922.     Every  power  of  disposition  is  deemed  abeo- 

fe«.  lute,  by  means  of  which  the  holder  is  enabled,  in  his  life- 

time, to  dispose  of  the  entire  fee,  in  possession  or  in  ex- 
pectancy, for  his  own  benefit. 

N.  Y.  C.  C,  Sec.  845. 

^jjjwto  Seo.  923.    Where  the  grantor  in  any  conveyance  re- 

serves to  himself,  for  his  own  benefit,  an  absolute  power 
of  revocation,  such  grantor  is  still  to  be  deemed  the  abso- 
lute owner  of  the  estate  conveyed,  so  far  as  the  rights  of 
creditors  and  purchasers  are  concerned. 

N.  Y.  C.  C,  Sec.  346. 

bcSfl^u?**        ^^^'  ^^^*    ^  special  and  beneficial  power  is  valid  which 
pjwera,  who  is  £:ranted — 

maj  take.  ^ 

1.  To  a  married  woman  to  dispose,  during  the  marriage, 
of  any  estate  less  than  a  fee,  belonging  to  her,  in  the 
property  to  which  the  power  relates ;  or, 
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2.  To  the  owner  of  a  life  estate  in  the  property  em- 
braced in  the  power,  to  make  leases  for  not  more  than 
twenty-one  years,  commencing  in  possession  daring  his 
life. 

N.  T.  C.  C,  See.  347. 

Sec.   925.    A  special  and   beneficial  power  to  make  construction 
leases  of  agricultural  land  for  more  than  ten  years,  or  of  ^^rm?^ 
town  and  city  lots  for  more  than  twenty  years,  is  void 
only  as  to  the  time  beyond  ten  or  twenty  years,  at)d  au- 
thorises leases  for  those  terms  or  less. 

N.  T.  C.  C,  See.  348 ;  SUts.  1851, 169,  Sec.  1. 

Sec.  926.    The  power  of  the  owner  of  a  life  estate  to  power  to 
make  leases  is  not  transferable  as  a  separate  interest,  but  by  ownaT" 
is  annexed  to  his  estate,  and  will  pass,  unless  specially  ex- 
cepted, by  any  grant  of  such  estate.     If  specially  ex- 
cepted in  any  such  grant,  it  is  extinguished. 

N.  7.  C.  C,  Bee.  849. 

Seo.  927.     The  power  of  the  owner  of  a  life  estate  to  Rei^ae  of 
make  leases  may  be  released  by  him  to  any  person  enti-  "^  ^^^^r- 
tied  to  a  future  estate  in  the  property,  and  is  thereupon 
extinguished. 

N.  Y.  C.  C,  Sec.  350. 

Seo.  928.     A  mortgage,  executed  by  the  owner  of  a  life  Mortgi^ee 
estate  having  a  power  to  make  leases,  or  by  a  married   hav^^ 
woman,  by  virtue  of  any  beneficial  powjr,  does  not  extin-  feMe,  «tc. 
gaish  or  suspend  the  power;  but  the  power  is  bound  by 
the  mortgage  in  the  same  manner  as  the  real  property 
embraced  therein. 

N.  T.  C.  C,  See.  361. 

Sfio.  929.    The  effects  on  the  power  of  a  Hen  by  mort-  sirect 
gage,  such  as  is  mentioned  in  the  last  section,  are — 

1.  That  the  mortgagee  is  entitled  to  an  execution  of 
the  power,  so  far  as  the  satisfaction  of  his  lien  may  re- 
quire it;  and, 

2.  That  any  subsequent  estate  created  by  the  owner, 
ID  execution  of  the  power,  becomes  subject  to  the  mort- 
gage in  the  same  manner  as  if  in  terms  embraced  thcre'in. 

N.  Y.  C.  C,  See.  352. 

Seo.  930.    Every  special  and  beneficial  power  ia  liable  b^fi^i^"^ 
to  the  claims  of  creditors  in  the  same  manner  a  ^i  other  ^  c?Iditori! 
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interests  that  caDDOt  be  reached  by  execution,  and  the 
execution  of  the  power  may  be  adjudged  for  the  benefit 
of  the  creditors  entitled. 

N.  Y.  C.  C,  Sec.  353. 

Future  bene-  Sec.  931.  No  beneficial  power,  general  or  special,  not 
already  specified  and  defined  in  this  Title,  can  hereafter 
be  created. 

N.  T.  C.  C,  Soo.  354. 

TruBtpowera       Sec.  932.     Evcrv  trust  power,  unless  its  execution  is 

ioipetatlvc.  j  r  ^  rti  • 

made  expressly  to  depend  on  the  will  of  the  Irustoe,  is 
imperative,  and  imposes  a  duty  on  the  Trustee,  the  per- 
formance of  which  may  be  compelled  for  the  benefit  of 
the  parties  interested. 

N.  Y.  G.  C,  Seo.  355. 

Effect  of  Seo.  933.     A  trust  power  does  not  cease  to  be  impera- 

seiection.  tivo  whcrc  the  Trustcc  has  the  right  to  select  any,  and 
exclude  others,  of  the  persons  designated  as  the  bene- 
ficiaries of  the  trust. 

N.  Y.  C.  C,  See.  256. 

Construction       Seo.  934.    Where  a  disDOsition  Under  a  powcr  is  directed 

of  certain 

poweri.  to  be  made  to,  among  or  between  several  persons,  without 
any  specification  of  the  share  or  sum  tor  be  allotted  to 
each,  all  the  persons  designated  are  entitled  in  equal  pro- 
portion. 

N.  Y.  C.  C,  Seo.  357. 

SMue.  Sec.  935.    Where  the  terms  of  a  power  import  that  the 

estate  or  fund  is  to  be  distributed  among  several  persons 
designated,  in  such  manner  or  proportions  as  the  Trustee 
of  the  power  may  think  proper,  the  Trustee  may  allot 
the  whole  to  any  one  or  more  of  such  persons  in  exclu- 
sion of  the  others. 

N.  Y.  C.  C,  Sec.  .368. 

When  Court       Sbo.  936.    If  the  Trustee  of  a  power,  with  the  right  of 

to  eiecnte  i      . .  j .        i         .  i  i     . 

power.  selection,  dies  leaving  the  power  unexecuted,  its  execu- 

tion must  be  adjudged  for  the  benefit,  equally,  of  all  the 
persons  designated  as  objects  of  the  trust. 

N.  Y.  C.  C,  Sec.  35». 

stune.  Sbo.  937.     Where  a  power  in  trust  is  created  by  will, 

and  the  testator  has  omitted  to  designate,  expressly  or  by 
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necessary  implicatioD,  by  whom  the  power  is  to  be  exe- 
cuted, its  execution  devolves  on  the  District  Court. 

N.  Y.  C.  C,  See,  360. 

Seo.  938.     The  execution,  in  whole  or  in  part,  of  any  Execution  of 
trast  power,  may  be  adjudged  for  the  benefit  of  the  cred-  ^en  wlm' 
itors  or  assignees  of  any  person  entitled,  as  one  of  the  ^editors, etc 
beneficiaries  of  the  trast,  to  compel  its  execution,  when 
bis  interest  is  transferable. 

N.  T.  C.  C,  8eo.  361. 

Seo.  939.     Where  the  execution  of  a  power  in  trust  is  DefectiYe 
defective,  in  whole  or  in  part,  under  the  provisions  of  ^^^^  ^°' 
this  Title,  its  proper  execution  may  be  adjudged  in  favor 
of  the  persons  designated  as  the  objects*  of  the  trust. 

N.  T.  C.  C,  Seo.  362. 

Seo.  940.  The  provisions  of  the  Title  on  Trust,  sav-  AppiicAtioii 
ing  the  rights  of  other  persons  from  prejudice  by  the  mis-  Jertioni? 
conduct  of  Trustees,  and  authorizing  the  Court  to  remove 
and  appoint  Trustees;  the  provisions  of  the  Title  on 
Succession,  devolving  express  trusts  upon  the  Court,  on 
Ibe  death  of  the  Trustee;  and  the  provisions  of  Sec.  871, 
in  the  Title  on  Uses  and  Trusts,  apply  equally  to  powers  in 
trust,  and  the  Trustees  of  such  power. 

K.  Y.  C.  C,  Seo.  363. 


PART  III. 

PERSONAL  OR  MOVABLE  PROPERTT. 

TiTLis    I.  Personal  Property  in  General. 

XL  Particular  Kinds  or  Personal  Property. 


TITLE    I. 


PERSONA]^  PROPERTY  IN  GENERAL. 

Sbction  946.  By  what  law  goreined. 

947.  Future  interests  in  perishable  property,  how  protected. 

Sec.  946.    If  there  is  no  law  to  the  contrary  in   the  By  what  law 
place  where  personal  property  is  situated,  it  is  deemed  to 
follow  the  person  of  its  owner,  and  is  governed  by  the 
law  of  his  domicile. 

N.  Y.  C.  0.,  Sec.  864. 

Sec.  947.     Where  one  has  the  present  and  another  the  Future 
future  interest  in  a  thing  personal,  and  the  thing  is  per-  p°risb«bi«^ 
ishable,  the  latter  may  require  it  to  be  sold,  and  the  E! 
proceeds  invested  for  the  benefit  of  both  parties,  accord- 
ing to  their  respective  interests ;  except  in  case  of  a  thing 
specially  appropriated  to  a  particular  use. 

N.  Y.  C.  C,  Sec  865. 


ropertj, 
iow  pro- 
tected. 


TITLE    TI. 


PARTICULAR  KINDS  OF  PERSONAL  PROPERTY. 

Ch^ptbb    I.  THINGS  IN  ACTION. 
II.  SHIPPING. 

IIL  PRODUCTS  OP  THE  MIND. 
IV.  OTHER  KINDS  OF  PERSONAL  PROPERTY. 
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CHAPTER    I. 


Things  in 
Action  de« 
lined. 


Transfer  and 
sorriTorsliip 


THINGS   IN   ACTION. 

SBCTfON  953.  Things  in  action  defined. 
954.  Transfer  and  survivorship. 

Sec.  953.  A  thing  in  action  is  a  right  to  recover  sooie- 
thing  by  a  judicial  proceeding. 

N.  Y.  C.  Cm  Sec.  366. 

Sec.  954.  A  thing  in  action,  arising  out  of  the  violation 
of  a  right  of  property,  or  out  of  an  obligation,  may  be 
transferred  by  the  owner.  Upon  the  death  of  the  owner 
it  passes  to  his  personal  representatives,  except  where,  in 
the  cases  provided  in  the  Code  of  Civil  Procedure,  it 
passes  to  his  devisees  or  successor  in  office. 

N.  Y.  C.  C,  Sec.  367. 


CHAPTER  II. 

SHIPPING. 

Abticlk    I.  General  Provisioiis. 
II.  Rules  of  NAYioATioir. 


ARTICLE  I. 


Definition 
of  a  ship. 


GBIIBRAL  PROYISIONB. 

Section  960.  Definition  of  a  ship. 

961.  Appurfcenanccs  and  equipments. 

962.  Foreign  and  domestic  navigation. 

963.  Foreign  and  domestic  ships  distinguished. 

964.  Several  owners. 

965.  Owner  for  voyage. 

966.  Registry,  etc. 

Sec.  960.    A  ship  is  any  structure  fitted  for  navigation 
Every  kind  of  ship  is  included  in  the  term  *' shipping.' 

N.  Y.  C.  C,  Sec.  368. 


>* 


Appnrte-  Sec.  961.     All  things,  belonging  to  the  owners,  which 

equipments,    are  ou  board  a  ship,  and  are  connected  with  its  proper 
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066,  for  the  objects  of  tbe  voyage  and  adventure  in  which 
the  ship  is  engaged,  are  deemed  its  appurtenances. 

N.  T.  G.  0.,  See.  369. 

Seo.  962.     Ships  are  engaged  either  in  foreign  or  domes-  Foreign  and 
tic  navigation,  or  in  the  fisheries.     Ships  are  engaged  in  navigation. 
foreign   navigation  when  passing  to  or  from  a  foreign 
country;  and  in  domestic  navigation,  when  passing  from 
place  to  place  within  the  United  States. 

N.  Y.  C.  C,  Seo.  870. 

Seo.  963.  A  ship  in  a  port  of  the  State  to  which  it  Foreign  and 
belongs  is  called  a  domestic  ship;  in  another  port  it  is  ships  distin- 
called  a  foreign  ship.  ^ 

N.  Y.  C.  C,  Sec.  371. 


Sec.  964.     If  a  ship  belongs  to  several  persons,  not  sererai 
partners,  and  they  differ  as  to  its  use  or  repair,  the  con-  °^"*"- 
troverny  may  be  determined  by  any  Court  of  competent 
jarisdiction. 

N.  Y.  C.  C,  See.  372, 

Sec.  965.     If  the  owner  of  a  ship  commits  its  possession  own«rfor 
and  navigation  to  another,  that  other,  and  not  the  owner,  ^*^**®- 
is  responsible  for  its  repairs  and  supplies. 

N.  Y.  C.  C,  Sec.  373. 

Seo.  966.    The  registry,  enrolment  and  license  of  ships  ftegi«ti7,etc 
are  regulated  by  Acts  of  Congress. 

N.  Y.  C.  C,  Sec.  374. 


ARTICLE  ir. 

RDLE8  OF  NAYIOATIOIf. 

Sbctioh  970.  CoUisioDS. 

1 .  Kales  as  to  ships  meeting  eoeh  other. 

2.  The  rale  for  sailing  vessels. 

3.  Rules  fur  steamers  in  narrow  channels. 

4.  Same. 

5.  Roles  for  steam  yessols  on  different  courses. 

6.  Meeting  of  steamers. 

971.  Collision  from  breach  of  rules. 

972.  Breaches  of  such  rules  to  imply  wilful  default. 

973.  Loss,  how  apportioned. 

26 
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GoUisloiii. 


RiiIm  as  to 
ships  meet- 
iogeach 
otEer. 


The  mle  for 

sailing 

▼6ssels« 


Rales  for 
steamers  in 
narrow 
channels. 


game. 


Rules  for 
steam  vessels 
on  different 
courses. 


Seo.  970.  In  the  case  of  ships  meeting,  the  following 
rales  mast  he  ohserved,  in  addition  to  those  prescrihed 
by  that  part  of  the  Politicax  Code  which  relates  to  Nav- 
igatiwi : 

1.  Whenever  any  ship,  whether  a  steamer  or  sailing 
ship,  proceeding  in  one  direction,  meets  another  ship, 
whether  a  steamer  or  sailing  ship,  proceeding  in  another 
direction,  so  that  if  both  ships  were  to  continoe  their 
respective  courses  they  would  pass  so  near  as  to  involve 
the  risk  of  a  collision,  the  helms  of  both  ships  must  be 
pat  to  port  so  as  to  pass  on  the  port  side  of  each  other; 
and  this  rale  applies  to  all  steamers  and  all  sailing  ships, 
whether  on  the  port  or  starboard  tack,  and  whether 
close-haaled  or  not,  except  where  the  circomstances  of 
the  case  are  sach  as  to  render  a  departure  from  the  rale 
necessary  in  order  to  avoid  immediate  danger,  and  sab- 
ject  also  to  a  due  regard  to  the  dangers  of  navigation, 
and,  as  regards  sailing  ships  on  the  starboard  tack  close* 
hauled,  to  the  keeping  such  ships  under  command. 

2.  In  the  case  of  sailing  vessels,  those  having  the  wind 
fair  must  give  way  to  those  on  a  wind.  When  both  are 
going  by  the  wind,  the  vessel  on  the  starboard  tack  mast 
keep  her  wind,  and  the  one  on  the  larboard  tack  bear  up 
strongly,  passing  each  on  the  laboard  hand.  When  both 
vessels  have  the  wind  large  or  abeam,  and  meet,  tbej 
must  pass  each  other  in  the  same  way  on  the  larboard 
hand,  to  effect  which  two  last  mentioned  objects  the  helm 
must  be  put  to  port.  Steam  vessels  must  be  regarded  as 
vessels  navigating  with  a  fair  wind,  and  should  give  way 
to  sailing  vessels  on  a  wind  of  either  tack. 

8.  A  steamer  navigating  a  narrow  channel  must,  when- 
ever it  is  safe  and  practicable,  keep  to  that  side  of  the 
fairway  or  mid  channel  which  lies  on  the  starboard  side 
of  the  steamer. 

4.  A  steamer  when  passing  another  steamer  in  such 
channel,  must  always  leave  the  other  upon  the  larboard 
side. 

5.  When  steamers  must  inevitably  or  necessarily  cross 
so  near  that,  by  continuing  their  respective  courses,  there 
would  be  a  risk  of  collision,  each  vessel  must  pat  her 
helm  to  port,  so  as  always  to  pass  on  the  larboard  side  of 
each  other. 


CIVIL  CODE.  203 

6.  The  rales  of  this  section  do  not  apply  to  any  case  Meeting  of 

stettinen. 

for  which  a  different  rule  is  pror^ided  by  the  regulations 
for  the  government  of  pilots  of  steamers  approaching 
each  other  within  sound  of  the  steam  whistle,  or  by  the 
regulations  concerning  lights  upon  steamers,  prescribed 
under  authority  of  the  Acts  of  Congress  approved  August 
thirtieth,  eighteen  hundred  and  fifty-two,  and  April  twen- 
ty-ninth, eighteen  hundred  and  sixty-four. 

N.  Y.  C.  C,  S«o.  375. 

NoTB. — For  regulations  prescribed  by  the  Acts  mentioned 
in  Sabd.  6,  see  note  at  end  of  this  article. 

Sec.  971.  If  it  appears  that  a  collision  was  occasioned  collision 
by  failure  to  observe  any  rule  of  the  foregoing  section,  of  roles, 
the  owner  of  the  ship  by  which  such  rule  is  infringed 
cannot  recover  compensation  for  damages  sustained  by 
the  ship  in  such  collision,  unless  it  appears  that  the  cir- 
cumstances of  the  case  made  a  departure  from  the  rule 
necessary. 

N.  Y.  C.  C,  Sec.  376. 

Sec  972.    Damage  to  person  or  property  arising  from  BreAches  of 
the  failure  of  a  ship  to  observe  any  rule  of  Sec.  970,  must  to  imply 
be  deemed  to  have  been  occasioned  by  the  wilful  default  de&uit. 
of  the  person  in  charge  of  the  deck  of  such  ship  at  the 
time,  unless  it  appears  that  the  circumstances  of  the  case 
made  a  departure  from  the  rule  necessary. 

N.  Y.  C.  C,  Sec.  377. 

Sbo.  973.    Losses  caused  by  collision  are  to  be  borne  Loss,  how 

t,  .,  apportioned. 

as  follows  :  * 

1.  If  either  party  was  exclusively  in  fault  he  must  bear 
bis  own  loss,  and  compensate  the  other  for  any  loss  he 
has  sustained. 

2.  If  neither  was  in  fault,  the  loss  must  be  borne  by 
him  on  whom  it  falls. 

3.  If  both  were  in  fault,  the  loss  is  to  be  equally  divided, 
unfl^s  it  appears  that  there  was  a  great  disparity  in  fault, 
in  wbictf  case  the  loss  must  be  equitably  apportioned. 

4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the 
loss  must  be  equally  divided. 

N.  Y.  C.  C,  Sec.  378. 
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NOTE. 

The  regulations  prescribed  by  the  Board  of  Inspectors,  under  authority  of 

the  Act  of  1852,  are  as  follows  : 

All  pilots  of  steamers  navigating  seas,  gulfs,  lakes,  bays  or  rivers  (except 
rivers  emptying  into  the  Gulf  of  Mexico  and  their  tributaries),  when  meeting 
or  approaching  each  other,  whether  by  day  or  by  night,  and  as  soon  as  within 
sight  and  fully  within  sound  of  the  steam  whistle,  shiJl  observe  and  comply 
with  the  following 

BR6ULATI0NB. 

KuLn  1.  When  steamers  meet  "  head  and  head,"  it  shall  be  the  duty  of 
each  to  pass  to  the  right  or  larboard  side  of  the  other.  And  cither  pilot,  upon 
determining  to  pursue  this  course,  shall  give,  as  a  signal  of  his  intention,  one 
short  and  distinct  blast  of  his  steam  whistle,  which  the  other  shall  answer 
promptly  by  a  similar  blast  of  the  whistle.  But  if  the  course  of  each  steamer 
is  so  far  on  the  surboard  of  the  other  as  not  to  be  considered  by  the  rules  ss 
meeting  '*head  and  head,"  or  if  the  vessels  are  approaching  in  such  a  man- 
ner, that  passing  to  the  right  (as  above  directed)  is  deemed  unsafe,  or  contrary 
to  rule,  by  the  pilot  of  either  vessel,  the  pilot  so  deciding  shall  immediately 
give  tun  short  and  distinct  blasts  of  his  steam  whistle,  which  the  other  pilot 
shall  answer  promptly  by  two  similar  blasts  of  his  whistle,  and  they  shall  pass 
to  the  left  or  on  the  starboard  side  of  each  other. 

Note. — In  the  night,  steamers  will  be  considered  meeting  ''bead  and  head'* 
so  long  as  both  the  colored  lights  of  each  are  in  view  of  the  other.  In  the  dag, 
a  similar  position  will  also  be  considered  "  head  and  head." 

RuLB  2.  When  steamers  are  approaching  each  other  in  an  oblique  diiee- 
tion  (as  shown  in  diagram  of  fifth  situation),  they  will  pass  to  the  right,  ss 
if  meeting  "  head  and  head,"  and  the  signal,  by  whistle,  shall  be  given  and 
answered  promptly,  as  in  that  case  specified. 

Bulk  3.  If,  when  steamers  are  approaching  each  other,  the  pilot  of  either 
'vessel  fails  to  understand  the  course  or  intention  of  the  other,  whether  from 
the  signals  being  given  and  answered  erroneously,  or  from  other  cause,  the 
pilot,  so  in  doubt,  shall  immediately  signify  the  same  by  giving  several  short 
and  rapid  blasts  of  the  steam  whistle,  and  if  the  vessels  shall  have  approached 
^ithin  half  a  mile  of  each  other,  both  shall  be  immediately  slowed  to  a  speed 
barely  sufficient  for  steerage  way,  until  the  proper  signals  are  given,  answered 
and  understood,  or  until  the  vessels  shall  have  pass^  each  other. 

BuLw  4.  When  steamers  are  running  in  a  fog  or  thick  weather,  it  shall  be 
the  duty  of  the  pilot  to  cause  a  long  blast  of  the  steam  whistle  to  be  sounded 
at  intervals  not  exceeding  two  minutes.  And  no  steamer  shall,  in  any  case, 
be  justified  in  coming  into  collision  with  another  vessel  if  it  be  possible  to 
avoid  it. 

Bulb  5.  Whenever  a  steamer  is  nearing  a  short  bend  or  curve  in  the 
channel,  where,  from  the  height  of  the  banks  or  other  cause,  a  steamer  ap- 
proaching from  the  opposite  direction  eannot  be  seen  for  A  distance  of  half  a 
mile,  the  pilot  of  such  steamer,  when  he  shall  have  arrived  within  half  a  mile 
of  such  curve  or  bend,  shall  give  a  signal  by  one  long  blast  of  the  steam  whis- 
tle, which  signal  shall  be  answered  by  a  similar  blast  given  by  the  pilot  of  any 
approaching  steamer  that  may  be  within  hearing.  Should  such  signal  be  so 
answered  by  a  steamer  upon  the  further  side  of  such  bend,  then  the  usual 
signals  for  meeting  and  passing  shall  immediately  be  given  and  answered. 
But  if  the  firtt  alarm  signal  of  such  pilot  be  not  answered,  he  is  to  consider 
the  channel  clear,  and  govern  himself  accordingly. 

Bulb  6.  The  signals  by  blowing  of  the  steam  whistle  shall  be  given  and 
answered  by  pilots  in  compliance  with  those  rules,  not  only  when  meeting 
**  head  and  head,"  or  nearly  so,  but  at  all  times,  when  passing  or  meeting,  at 
a  distance  within  half  a  mile  of  each  other,  and  whether  passing  to  the  star- 
board or  larboard.  # 

N.  B. — The  foregoing  rules  are  to  be  complied  rith  in  all  cases,  y cept  when 
steamers  are  navigating  in  a  crowded  cbannel«or  in  the  vicinity  orwhiTves— 
under  these  circumstances  steamers  must  be  run  and  managed  with  great 
caution,  sounding  the  whisUe  as  may  be  necessary  to  guard  against  collision 
or  other  accidents. 

BTBAMBB8'   LIGHTS,  TO  PBBVBHT  COLLISIOH  AT  HIOHT. 

Bulb  7.  When  under  weigh.  All  steamers  rigged  for  carrying  sail  mast 
carry  a  bright  white  light  at  the  foremast  head,  and  all  other  steamers  must 
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cany  a  bright  white  light  on  the  ttem  or  near  the  bow,  and  another  on  a  mast 
near  the  stern,  or  on  the  flag-staff  at  the  f<ern,  the  last  named  being  at  an 
eleration  of  at  least  twenty  feet  above  all  other  lights  npon  the  steamer.  All 
steamers  must  carry  a  green  light  npon  the  starboard  side,  and  a  red  light  on 
the  port  side. 

NoTB. — Steamers,  although  rigged  for  carrying  sail,  instead  of  the  foremast 
head  light,  may  adopt  the  forward  and  stern  lights  provided  for  steamers  not 
'rigged  for  carrying  sail,  provided  such  lights  are  so  arranged  and  placed  on 
the  vessel  as  to  secure  the  contemplated  objects. 

When  at  anchor,  A  bright  white  light,  at  least  twenty  feet  above  the  sar- 
&ce  of  the  water.  The  lantern  so  constmcted  and  placed  as  to  show  a  good 
light  all  around  the  horizon. 

1.  The  masthead  light  of  steamers  rigged  for  carrying  sail  to  be  visible  at 
a  distance  of  at  least  five  miles  in  a  clear  dark  night,  and  the  lantern  to  be  so 
constructed  as  to  show  a  uniform  and  unbroken  light  over  an  arc  of  the  hori- 
lon  of  twenty  points  of  the  compass,  namely,  from  right  ahead  to  two  points 
abaft  the  beam  on  either  side  of  the  ship. 

2.  The  stem  and  stem  lights  of  the  steamers  not  rigged  for  carrying  sail 
to  be  visible  at  a  distance  of  at  least  five  miles  in  a  clear  dark  night,  and  the 
respeotire  lanterns  to  be  so  constructed  that  the  stem  light  shall  show  a  uni- 
form and  unbroken  light  over  an  arc  of  the  horizon  of  twenty  points  of  the 
compass,  namely,  from  right  ahead  to  two  points  obaft  the  beam  on  either 
side  of  the  ship,  and  that  the  stern  light  shall  show  a  uniform  light  all  around 
the  horizon.  • 

3.  The  colored  side  lights  to  be  visible  at  a  distance  of  at  least  two  miles 
in  a  clear  dark  night ;  and  the  lanterns  to  be  so  constructed  as  to  show  a 
uniform  and  unbroken  light  over  an  arc  of  the  horizon  of  ten  points  of  the 
compass,  namely,  from  right  ahead  to  two  points  abaft  the  beam  on  their 
respective  sides. 

4.  The  side  lights  are  to  be  fitted  with  inboard  screens  of  at  least  six  feet 
in  length  (dear  of  the  lantern),  to  prevent  them  from  being  seen  across  the 
bow.  The  screens  are  to  be  placed  in  a  fore  and  aft  line  with  the  inner  edge 
of  the  side  lights,  and  io  contact  therewith. 

KoTB  1.  The  object  of  carrying  the  bright  white  light  at  the  foremaet 
head  of  steamers  rigged  for  carrying  sail  is  merely  to  intimate  to  other  vessels 
the  approach  or  presence  of  such  steamer. 

NoTK  2.  The  object  of  the  colored  lights  required  to  be  carried  on  all 
steamers,  is  to  indicate  to  other  vessels  the  course  or  direction  such  steamer 
may  be  steering. 

NoTR  3.  The  object  of  requiring  steamers  not  rigged  for  carrying  sail  to 
carry  a  white  stem  light  in  connection  with  a  white  light  on  the  stem  or  near 
the  bow,  is  to  provide  (when  the  vessel's  rig  will  admit  of  it)  a  method  of  de- 
termining, by  a  central  range  of  lights,  more  correctly  the  course  that  such 
vessel  is  running. 

The  regulations  of  the  Act  of  April  29,  1804,  which  apply  to  all  ''mercan- 
tile marine,"  are  as  follows  : 

RBGULATIOaS   VOB  PRBYJENTING   COLLISIONS  ON  WATIB. 

Preliminary. 

Articlb  1 .  What  to  he  eonndered  tailing  ship*  and  what  ships  under  steam. 
In  the  following  rules  every  steamship  which  is  under  sail,  and  not  under 
iteam,  is  to  be  considered  a  sailing  ship ;  and  every  steamship  which  is  under 
iteam,  whether  under  sail  or  not,  is  to  be  considered  a  ship  under  steam. 

RULBS   CONCERRINO  LIGHTS. 

Lights, 

Art.  2.  The  lights  mentioned  in  the  following  articles,  and  no  others, 
shall  be  carried  in>all  weathers  between  sunset  and  sunrise. 

Lights  for  Steamships, 

Art.  3.    All  steam  vessels  when  under  way  shall  carry — 
(a.)  At  the  foremast  head,  a  bright  white  light,  so  fixed  as  to  show  an  uni- 
form and  unbroken  light  over  an  arc  o^  the  horizon  of  twenty  points  of  the 
compass,  so  fixed  as  to  throw  the  light  ten  points  on  each  side  of  the  ship,  viz : 
from  right  ahead  to  two  points  abaft  the  beam  on  either  side,  and  of  such  a 
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character  as  to  be  yisible  on  a  dark  night,  with  a  clear  atmosphere,  at  a  dia- 
tanoe  of  at  least  five  miles. 

(6.)  On  the  starboard  side,  a  green  light,  so  eonstracted  as  to  throw  an  ani- 
form  and  nobrokcn  light  over  an  arc  of  the  horizon  of  ten  points  of  the  com- 
pass, so  fixed  as  to  throw  the  light  firom  right  ahead  to  two  points  abaft  the 
beam  on  the  starboard  side,  and  of  snch  a  character  as  to  be  risible  on  a  dark 
night,  with  a  clear  atmosphere,  at  a  distance  of  at  least  two  miles. 

(e.)  On  the  port  side,  a  red  light,  so  constructed  as  to  show  an  uniform  sod 
Hnbroken  light  over  an  arc  of  the  horison  of  ten  points  of  the  compass,  so 
fixed  as  to  Uirow  the  light  from  right  ahead  to  two  points  abaft  the  beam  on 
the  port  side,  and  of  such  a  character  as  to  be  visible  on  a  dark  night,  with  a 
clear  atmosphere,  at  a  distance  of  at  least  two  miles. 

{d.)  The  said  green  and  red  side  lights  shall  be  fitted  with  inboard  screens, 
projectiog  at  least  three  feet  forward  from  the  light,  so  as  to  prevent  these 
lights  from  being  seen  across  the  bow. 

LighU  for  Steam-tugt, 

Art.  4.  Steamships,  when  towing  other  ships,  shall  carry  two  bright  white 
masthead  lights  vertically,  in  addition  to  their  side  lights,  so  as  to  distiogoish 
them  from  other  steamships.  Each  of  these  masthead  lights  rhall  be  of  the 
same  construction  and  character  as  the  masthead  lights  whieh  other  sCtaa« 
ships  are  required  to  carry. 

LighU  /or  Sailing  Ship9, 

Abt.  5.  Sailing  ships  under  way  or  being  towed,  shall  carry  the  sane 
lights  as  steamships  under  way,  with  the  exception  of  the  white  masthead 
lights,  which  they  shall  never  carry. 

Exertional  LighU  for  tmall  Sailing  Vettlt. 

A  RT.  6.  Whenever,  as  in  the  case  of  small  vessels  during  bad  weather,  the 
green  and  red  lights  cannot  be  fixed,  these  lights  shall  be  kept  on  deck,  on 
Uieir  respective  sides  of  the  vessel,  ready  for  instant  exhibition,  and  shall,  oa 
the  approach  of  or  to  other  vessels,  be  exhibited  on  their  respective  sides  in 
sufficient  time  to  prevent  collision,  in  such  manner  as  to  make  them  most 
visible,  and  so  that  the  green  light  shall  not  be  seen  on  the  port  side,  nor  the 
red  light  on  the  starboard  side.  To  make  the  use  of  these  portable  lights 
more  certain  and  easy,  they  shall  each  be  painted  outside  with  the  color  of  the 
light  they  respectively  contain,  and  shall  be  provided  with  suitable  sereeat. 

Lighttfor  Shipt  at  Anchor, 

Art.  7.  Ships,  whether  steamships  or  sailing  ships,  when  at  anchor  is 
roadsteads  or  fairways,  shall,  between  sunset  and  sunrise,  exhibit  where  it 
can  best  bo  seen,  but  at  a  height  not  exceeding  twenty  feet  above  the  hull,  a 
white  light  in  a  globular  lantern  of  eight  inches  in  diameter,  and  so  con- 
structed as  to  show  a  clear,  uniform  and  unbroken  light,  visible  all  aronnd 
the  horison,  and  at  a  distance  of  at  least  one  mile. 

LighU  for  Pilot  Teste/*. 

Art.  8.  Sailing  pilot  vessels  shall  not  carry  the  lights  required  for  other 
sailing  vessels,  but  shall  carry  a  white  light  at  the  masthead,  visible  all  around 
the  horison,  and  shall  also  exhibit  a  flare-up  light  every  fifteen  minutes. 

Lightt  for  Fishing  VetttU  and  Boatt, 

Abt.  9.  Open  fishing-boats  and  other  open  boats  shall  not  be  required  to 
carry  side  lights  required  for  other  vessels,  but  shall,  if  they  do  not  carry  such 
lights,  carry  a  lantern  having  a  green  slide  on  the  one  side  and  a  red  slide  on 
the  other  side,  and  on  the  approach  of  or  to  other  vessels,  such  lantern  shall 
be  exhibited  in  sufficient  time  to  prevent  collision,  so  that  the  green  light  shall 
not  be  seen  on  the  port  side,  nor  the  red  light  on  the  starboard  side.  Fishing 
vessels  and  open  boats,  when  at  anchor  or  attached  to  their  nets  and  station- 
ary, shall  exhibit  a  bright  white  light  Fishing  vessels  and  open  boats  shall, 
however,  not  be  prevented  from  using  a  flare-up  in  addition,  if  considered 
expedient. 

RULES   QOVBBMING  FOO-91ONALS. 

Fog-9ignal»» 

Art.  10.  Whenever  there  is  a  fog,  whether  by  day  or  night,  the  fog-signals 
described  below  shall  be  carried  and  used,  and  shall  be  sounded  at  least  eveiy 
five  minutes,  vis : 
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(a.)  Steamahips  under  way  shall  ase  a  steam  wbistle  placed  before  the  fan- 
nel,  not  less  than  eight  feet  from  the  deok. 
(6.)  Sailing  ships  under  way  shall  use  a  fog-horn, 
(e.)  Steamships  and  sailing  ships  when  not  under  way  shall  use  a  bell. 

STIBRIRG  AJID   SAILING  BULBS. 

Two  Sailing  Shipt  Meeting. 

A«T.  11.  If  two  sailing  ships  are  meeting  end  on,  or  nearly  end  on,  so  as 
to  inrolve  risk  of  collision,  the  helms  of  both  shall  be  put  to  port,  so  that 
each  may  pass  on  the  port  side  of  the  other. 

Two  Sailing  Ship$  Crotiing, 

Abt.  12.  When  two  suling  ships  are  crossing,  so  as  to  involye  the  risk  of 
ooUisioB,  then,  if  they  hare  the  wind  on  different  sides,  the  ship  with  wind  on 
the  port  side  shall  keep  out  of  the  way  of  the  ship  with  the  wind  on  the  star- 
board side,  except  in  the  case  in  which  the  ship  with  the  wind  on  the  port  side 
is  elose-hauled  and  the  other  ship  free,  in  which  case  the  latter  ship  shall 
keep  out  of  the  way.  But  if  they  have  the  wind  on  the  same  side,  or  if  one 
of  theokhas  the  wind  aft,  the  ship  which  is  to  windward  shall  keep  out  of  the 
way  of  the  ship  which  is  to  leeward. 

Two  Shipt  Under  Steam  Meeting, 

Art.  13.  If  two  ships  under  steam  are  meeting  end  on,  or  nearly  end  on, 
10  as  to  involve  risk  of  collision,  the  helms  of  both  shall  be  put  to  port  so 
that  each  may  pass  on  the  port  side  of  the  other. 

Two  Shipe  Under  Steam  Croeaing, 

Abt.  14.  If  two  ships  under  steam  are  crossing,  so  as  to  iuTolve  risk  of 
collision,  the  ship  which  has  the  other  on  her  own  starboard  side  shall  keep 
oat  of  the  way  of  the  other. 

Sailing  Ship  and  Ship  Under  Steam. 

Abt.  15.  If  two  ships,  one  of  which  is  a  sailing  ship  and  the  other  a 
steamship,  are  proceeding  in  such  directions  as  to  inrolve  risk  of  collision, 
the  steamship  shall  keep  out  of  the  way  of  the  sailing  ship. 

Shipe  Under  Steam  to  Slacken  Speed. 

Art.  10.  Every  steamship,  when  approaching  another  ship,  so  as  to  in- 
volve risk  of  collision,  shall  slacken  her  speed,  or,  if  necessary,  stop  and  re- 
verse ;  and  every  steamship  shall,  when  in  a  fog,  go  at  a  moderate  speed. 

Veetelt  Overtaking  Other  VeeeeU. 

Abt.  17.  Every  vessel  overtaking  any  other  vessel  shall  keep  out  of  the 
way  of  the  said  last  mentioned  vessel. 

Conetruetion  of  Artielee  12,  14,  15  and  17. 

Art.  18.  Wh«re,  by  the  above  rules,  one  of  two  ships  is  to  keep  out  of 
the  way  the  other  shidl  keep  her  course,  subject  to  the  qualifications  con- 
tained in  the  following  article  : 

Proviso  to  Save  Special  Caaet. 

Art.  19.  In  obeying  and  construing  these  rules,  due  regard  must  be  had 
to  all  dangers  of  navigation,  and  due  regard  must  also  be  had  to  any  special 
circumstances  which  may  exist  in  any  particular  case,  rendering  a  departure 
from  the  above  rules  necessary  in  order  to  avoid  immediate  danger. 

JVb  Ship,  under  any  Circumetancee,  to  Neglect  Proper  Precautione, 

Art.  20.  Nothing  in  these  rules  shall  exonerate  any  ship,  or  the  owner,  or 
master,  or  crew  thereof,  from  th^  consequences  of  any  neglect  to  carry  lights 
or  signals,  or  of  any  neglect  to  keep  a  proper  lookout,  or  of  the  neglect  of 
any  precaution  which  may  be  required  by  the  ordinary  practice  of  seamen,    '  « 

or  by  the  speeial  circumstances  of  the  cas«. 
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CHAPTER  III. 

PRODUCTS   OF  THE   MIND. 

Bectiok  980.  How  far  the  subject  of  ownenhip. 

981.  Joint  authorship. 

982.  Transfer. 

983.  Effect  of  publication. 

984.  Subsequent  inventor,  author,  etc. 

985.  Private  writings. 


How  fiir  the 
anlyect  of 
ownership. 


Joint 
authorship. 


Transfer. 


Sffoct  of 
publication. 


Subsequent 
Inventor, 
author,  etc. 


Sec.  980.  The  author  of  any  product  of  the  mind, 
whether  it  is  an  invention,  or  a  composition  in  letters  or 
art,  or  a  design,  with  or  without  delineation,  or  other 
graphical  representation,  has  an  exclusive  ownership 
therein,  and  in  the  representation  or  expression  thereof, 
which  continues  so  long  as  the  product  and  the  represen- 
tations or  expressions  thereof  made  by  him  remain  in  his 
possession. 

N.  Y.  C.  C,  Sec.  429. 

Sec.  981.  Unless  otherwise  agreed,  a  product  of  the 
mind,  in  the  production  of  which  sevei*al  persons  are 
jointly  concerned,  is  owned  by  them  as  follows : 

1.  If  the  product  is  single,  in  equal  proportions. 

2.  If  it  is  not  single,  in  proportion  to  the  contribatioQ 
of  each. 

N.  T.  G.  C,  Sec.  430. 

Sec.  982.  The  owner  of  any  product  of  the  mind,  or 
of  any  representation  or  expression  thereof,  may  transfer 
his  property  in  the  same. 

N.  Y.  C.  C,  Sec.  431. 

Sec.  983.  If  the  owner  of  a  product  of  the  mind  inten- 
tionally makes  it  public,  a  copy  or  reproduction  may  be 
made  public  by  any^  person,  without  responsibility  to  the 
owner,  so  far  as  the  law  of  this  State  is  concerned. 

The  protection  afforded  by  Act  of  Oongross  is  a  matter  of 
Federal  legislation,  with  which  the  State  cannot  interfere. 

N.  Y.  0.  C,  Sec.  432. 

Sec  984.  If  the  owner  of  a  jjroduct  of  the  mind  does 
not  make  it  public,  any  other  person  subsequently  and 
originally  producing  the  same  thing  has  the  same  right 
therein  as  the  prior  author,  which   is  exclusive  to  the 
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Bame  extent  against  all  persons  except  the  prior  author, 
or  those  claiming  under  him. 

N.  T.  C.  C,  Seo.  43S. 

I 

Sec.  985.    Letters  and  other  private  communications  in  PriTnte 
writJDg  belong  to  the  person  to  whom  they  are  addressed  ^    "**" 
and  delivered;  but  they  cannot  be  published  against  th<) 
will  of  the  writer,  except  by  authority  of  law. 

N.  Y.  C.  C,  See.  434. 


CHAPTEK  IV. 

OTHER  KINDS  OF  PERSONAL  PROPERTT. 

Srctioh  991.  Trade  mftrks  and  signs. 

992.  Good  will  of  business. 

993.  Same. 

994.  Tide  deeds. 

Seo.  991.  One  who  produces  or  deals  in  a  particular  Trademarks 
thing,  or  conducts  a  particular  business,  may  appropriate  *°*'*^'- 
to  his  exclusive  use,  as  a  trade  mark,  any  form,  symbol  or 
uamCj  which  has  not  been  so  appropriated  by  another,  to 
designate  the  origin  or  ownership  thereof;  but  he  cannot 
exclusively  appropriate  any  designation  or  part  of  a  desig- 
nation, which  relates  only  to  the  name,  quality  or  descrip- 
tion of  the  thing  or  business. 

K.  Y.  C.  C,  Sec.  435. 


Good  wfU  of 
buiinesB. 


Seo.  992.  The  good  will  of  a  business  is  the  expecta- 
tion of  continued  public  patronage,  but  it  does  not  include 
a  right  to  use  the  name  of  any  person  from  ^hom  it  was 
acquired. 

N.  T.  C.  C,  Seo.  436. 

Sec.  993.     The  good  will  of  a  business  is  property,  same, 
transferable  like  any  other. 

N.  Y.  C.  C,  Boo.  437. 

Sec.  994.     Instruments   easentiul   to  the  title  of  real  Title  deeds, 
property,  and  which  are  not  kept  in  a  public  office  as  a 
record,  pursuant  to  law,  belong  to  the  person  in  whom, 
for  the  time  being,  such  tjtle  may  be  vested,  and  pass 
with  the  title. 

N.  Y.  C.  C,  Sec.  438. 

27 


PART   IV. 

ACQUISITION   OP  PROPERTY. 

TiTLX     I.  Mopes  in  which  Property  may  be  Acquired. 
II.  Occupancy. 

III.  Accession. 

IV.  Transfer.* 
y.  Homesteads. 

VI.  Wills. 
VII.  Succession. 
VIII.  Mines. 


TITLE    I. 

modes  in.  which  propeiCty  may  be  acquired. 

Section  1000.  Property,  how  acquired. 

Sec.  1000.    Property  is  ftcquired  by — 

1.  Occnpancy. 

2.  AccessioD. 

3.  Transfer. 

4.  Will;  or, 

5.  Saccession. 


Property, 

how 

eequired. 


TITLE    II. 


OCCUPANCY. 


SEcnoa  1006.  Simple  oeoupanoy. 
1007.  Presoription. 


luvf.  jrreeoripaon. 

Sj50.  1006.    OccupaDcy  for  any  period  confers  a  title  simple 
Bafficient  against  all  except  the  State  and  those  who  have  **°^°*^- 
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title  by  prescriptioD,  mining  rules  or  customs,  accession, 
transfer,  will  or  succession. 

N.  Y.  C.  C,  Seo.  440., 

Note. — "  Mining  rules  or  oustomB  "  is  new. 

Preacription  Seo.  1007.  Occupancy  for  the  period  prescribed  by  the 
Cods  oi*  Civil  Pbocbdube  as  sufficient  to  bar  an  action 
for  the  recovery  of  the  property  confers  a  title  thereto, 
denominated  a  title  by  prescription,  which  is  sufficient 
against  all. 

N.  Y.  C.  C,  Sec.  441. 


TITLE     III. 

ACCESSION. 

Cbaptbb    I.  TO  REAL  PROPERTY. 

II.  TO  PERSONAL  PROPERTY. 


CHAPTER  L 

ACCESSION  TO   REAL  PROPERTY. 

SxcnoN  1013.  Fixtures. 

1014.  Alluvion. 

1015.  Sadden  removal  of  bank. 

1016.  Islands,  in  navigable  streams. 

1017.  In  unnavigable  streams. 

1018.  Islands  formed  by  division  of  stream. 

1019.  Abandoned  bed  of  stream. 

Fixtnresw  Seo.  1013.     When  a  person  affixes  his  property  to  the 

land  of  another,  without  an  agreement  permitting  him  to 
remove  it,  the  thing  affixed  belongs  to  the  owner  of  the 
land,  unless  he  chooses  to  require  the  former  to  remove  it. 

N.  Y.  0.  C,  Sec.  442. 

AiiQTioD.  Seo.  1014.    Where,  from  natural  causes,  land  forms  by- 

imperceptible  degrees  upon  the  bank  of  a  river  or  streann, 
navigable  or  not  navigable,  either  by  accumulation  of  ma- 
terial or  by  the  recession  of  the  stream,  such  land  belongs 
to  the  owner  of  the  bank,  subject  to  any  existing  right  of 
way  over  the  bank. 

N.  Y.  0.  0.,  Sec.  443. 
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Sec.  1015.  If  a  river  or  stream,,  navigable  or  not  navi-  sndden  re- 
gable,  carries  away,  by  sudden  violence,  a  considerable  hank. 
and  distingaishable  part  of  a  bank,  and  bears  it  to  the 
opposite  bank,  or  to  another  part  of  the  same  bank,  the 
owner  of  the  part  carried  away  may  reclaim  it  within  a 
year  after  the  owner  of  the  land  to  which  it  has  been 
united  takes  possession  thereof. 

N.  T.  C.  C,  See.  444. 

Seo.  1016.     Islands  and  accumulations  of  land,  formed   isUnds,  la 
in  the  beds  of  streams  which  are  navigable,  belong  to  streams. 
tDe  State,  if  there  is  no  title  or  prescription  to  the  con- 
trary. 

N.  T.  C.  C,  Seo.  445. 

Sec    1017.     An   island  or  an   accumulation  of  land,  innnnaviga. 

jf  bis  streoois. 

formed  in  a  stream  which  is  not  navigable,  belongs  to  the 
owner  of  the  shore  on  that  side  where  the  island  or  accu- 
mulation is  formed,  or,  if  not  formed  on  one  side  only,  to 
the  owners  of  the  shore  on  the  two  sides,  divided  by  an 
imaginary  line  drawn  through  the  middle  of  the  river. 

K.  T.  0.  C,  Seo.  440. 

Sec.  1018.    If  a  stream,  navigable  or  not  navigable,  in  islands 
forming  itself  a  new  arnl,  divides  itself  and   surrounds  (U^on  of 
land  belonging  to  the  owner  of  the  shore,  and  thereby        ^' 
forms  an  island,  the  island  belongs  to  such  owner. 

N.  T.  C.  C,  Sec.  447. 

Sec.  1019.     If  a  stream,  navigable  or  not  navigable.  Abandoned 
forms   a  new  course,  abandoning  its   ancient   bed,   the  streun. 
owners  of  the  land  newly  occupied  take,  by  way  of  in- 
demnity, the  ancient  bed  abandoned,  each  in  proportion 

to  the^land  of  which  he  has  been  deprived. 

N.  Y.  C.  C,  See.  448. 


CHAPTER  II. 


ACCESSION   TO   PERSONAL   PROPERTY. 

NoTB. — The  provisioDS  of  this  chapter,  except  Seo.  1081, 
are  simUar  to  those  of  the  Code  Napoleon  and  the  Code  of 
Louisiana. 
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Accenionby 
uniting  mt- 
eral  things. 


Principal 
parti  what. 


Same. 


Uniting 
materials 
and  work- 
manship. 


Inseparable 
materialSL 


Stcnoir  1025.  Aooession  by  uniting  seTeral  things. 

1026.  Principal  part,  what  ^ 

1027.  Same. 

1028.  Uniting  materials  and  workmanship. 

1029.  Inseparable  materials. 

1030.  Materials  of  several  owners. 

1031.  Wilful  trespassers. 

1032.  Owner  may  elect  between  the  thing  and  its  Talne. 

1033.  Wrong-doer  liable  in  damages. 

Seo.  1025.  When  things  belonging  to  different  owners 
have  been  united  so  as  to  form  a  single  thing,  and  cannot 
be  separated  without  injury,  the  whole  belongs  to  the 
owner  of  the  thing  which  forms  the  principal  part;  who 
must,  however,  reimburse  the  value  of  the  residue  to  the 
other  owner  or  surrender  the  whole  to  him. 

N.  Y.  0.  C,  Sec.  449. 

Seo.  1026.  That  part  is  to  be  deemed  the  principal  to 
which  the  other  has  been  united  only  for  the  use,  orna- 
ment or  completion  of  the  former,  unless  the  latter  is 
the  more  valuable,  and  has  been  united  without  the 
knowledge  of  its  owner,  who  may,  in  the  latter  case,  re- 
quire it  to  be  separated  and  returned  to  him,  altboagh 
some  injury  should  result  to  the  thing  to  which  it  has 
been  united. 

N.  T.  C.  0.,  See.  460.* 

Seo.  1027.  If  neither  part  can  be  considered  the  priu- 
cipal,  within  the  rule  prescribed  by  the  last  section,  the 
more  valuable,  or,  if  the  values  are  nearly  equal,  the 
more  considerable  in  bulk,  is  to  be  deemed  the  principal 
part. 

N.  Y,  C.  C,  Sec  451. 

Sec.  1028.  If  one  makes  a  thing  from  materials  be- 
longing to  another,  the  latter  may  claim  the  thing  on 
reimbursing  the  value  of  the  workmanship,  unless  the 
value  of  the  workmanship  exceeds  the  value  of  the  ma- 
terials, in  which  case  the  thing  belongs  to  the  maker,  on 
reimbursing  the  value  of  the  materials. 

N.  Y.  C.  0.,  Sec.  452. 

Seo.  1029.  Where  one  has  made  use  of  materials  which 
in  part  belong  to  him  and  in  part  to  another,  in  order  to 
form  a  thing  of  a  new  description,  without  having  de- 
stroyed any  of  the  materials,  but  in  such  a  way  that  they 
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cannot  be  separated  without  inconvenience,  the  thing 
formed  is  common  t'both  proprietors ;  in  proportion,  as 
respects  the  one,  of  the  materials  belonging  to  him,  and 
as  respects  the  other,  of  the  materials  belonging  to  him 
and  the  price  of  his  workmanship. 

N.  T.  C.  C^  See.  458. 

Sso.  1030.  When  a  thincc  has  been  formed  by  the  ad-  MAteruoaor 
mixture  of  several  materials  of  different  owners,  and  ownen. 
neither  can  be  considered  the  principal  substance,  an 
owner,  without  whose  consent  the  admixture  was  made, 
may  require  a  separation,  if  the  materials  can  be  sepa- 
rated without  inconvenience.  If  they  cannot  be  thus 
separated,  the  owners  acquire  the  thing  in  common,  in 
proportion  to  the  quantity,  quality  and  value  of  their  ma- 
terials ;  but  if  the  materials  of  one  were  far  superior  to 
those  of  the  others,  both  in  quantity  and  value,  he  may 
claim  the  thing  on  reimbursing  to  the  others  the  value  of 
their  materials. 

K.  T.  C.  C,  Sec  454. 

Sec  1081.    The  foregoing  sections  of  this  article  are  wufu 
not  applicable  to  cases  in  which  one  wilfully  uses  the     •■i*^"- 
materials  of  another  without  his  consent;  but,  in  such 
cases,  the  product  belongs  to  the  owner  of  the  material, 
if  its  identity  can  be  ti*aced. 

N.  Y.  C.  C,  See.  455. 

Sso.  1032.    In  all  cases  where  one  whose  material  has  owner  mej 
been  used  without  his  knowledge,  in  order  to  form  a  pro-  tweenthe 
duct  of  a  different  description,  can  claim  an  interest  in   itarSi^. 
such  product,  he  has  an  option  to  demand  either  restitu- 
tion of  his  material,  in  kind,  in  the  same  quantity,  weight, 
measure  and  quality,  or  the  value  thereof;  or  where  he  is 
entitled  to  the  product,  the  value  thereof  in  place  of  the 
product. 

N.  Y.  C.  C,  Sec.  456. 

Sko.  1033.   .One    who  wrongfully  employs  materials  wnnig.docr 
belonging  to  another,  is  liable  to  him  in  damages,  as  well   damagca. 
as  under  the  foregoing  provisions  of  this  chapter. 

N.  Y.  C.  0.,  Sec.  457. 
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TITLE   I 


TRANSFER. 


f 


Chaptbr  I.  TRANSFER  IN  GENERAL. 

II.  TRANSFER  OF  REAL  PROPERTT. 
IIL  TRANSFER  OF  PERSONAL  PROPERTT. 
IV.  RECORDING  TRANSFERS  OF  REAL  PROPERTY.  * 
V.  UNLAWFUL  TRANSFERS. 

Note.— The  obligations  of  the  parties  to  a  transfer  for 
consideration,  or  to  a  contract  of  hiring,  are  regulated  bj 
the  Titles  on  Salet,  on  Exchange  and  on  Hiring.  Trans- 
fers in  tmst  Tor  the  benefit  of  creditors  are  regalated  bj  the 
Part  on  Debtor  and  Creditor, 


CHAPTBR  I. 

TRANSFERS   IN   GENERAL. 

Article    I.  DEFiiiiTioif  of  Tbahspbr. 

II.  What  may  be  Trams pbbred. 

III.  Means  of  Traksfbr. 

IV.  Interpretation  of  Grants. 
V.  Effect  of  Transfer. 


ARTICLE  I. 

DEFINITION  OF  TRANSFER. 

Sbction  1039.  Transfer,  what. 

1040.  Volantarj  transfer. 

Transfer,  Sec.  1089.     Transfer  is  an  act  of  the  parties,  or  of  the 

law,  by  which  the  title ^to  property  is  conveyed  from  one 
person  to  another. 

N.  Y.  C.  C,  Sec.  458. 

voinntMy         ^EC.  1040.    A  voluntary  transfer  is  an  executed  con- 
trannfer.       tract,  subjcct  to  all  rulcs  of  law  concerning  conti^acts  in 

general ;  except  that  a  consideration  is  not  necessary  to 

its  validity. 

N.  T.  C.  C,  Sec.  459. 
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ARTICLE  II. 


WHAT  HAY  BK  TBAKBFBBRBD. 


£sBCTiO!r  1044.  What  idbj  be  transferred. 

1045.  PoBtibilitj. 

1046.  Right  of  re-entrj  oan  be  transferred. 

1047.  Owner  ousted  of  possession  may  transfer. 

Sec.  1044.    Property  of  any  kind  maybe  transferred,   what  may 
except  as  otherwise  provided  by  this  article.  temd. 

N.  Y.  C.  C,  Sec.  460. 

5eo.  1045.    A   more  possibility,  not  conpled  with  an  PoeBibrnty. 
interest,  cannot  be  transferred. 

N.  T.  C.  C,  Sec.  461. 

Sec.  1046.     A  riffht  of  re-entry,  or  of  repossession  for  Right  of  re- 

'^  •'  *  entry  can  be 

breach  of  condition  sabseqaent,  can  be  transferred.  transftrred. 


[New  section.] 


KoTB.—This  reverses  the  rule  in  Sec.  462  (N.  T.  C.  C). 
It  harmonises  analogically  with  the  following  section,  which 
is  based  on  oar  statute. 


Sec.  1047.     The  owner  of  real  property  in  the  adverse  owner 

possession  of  another,  may  transfer  it  with  the  same  effect  ^IS^BeMion 

as  if  in  actaal  possession.  maytran 

[New  Mction.]  **  Conveyances/'  Sec.  8i. 


ARTICLE    nL 


BBAVS   OP  TBAHSrBB. 

Sbctiob  1051.  When  oral. 

1052.  Grant,  what. 

1053.  Term  "  grant"  includes  what. 

1054.  Beliyery  necessary. 

1055.  Bate. 

1056.  Delivery  to  grantee  is  necessarily  absolute. 

1057.  Qrant  made  on  condition  subsequent. 

1058.  Instrument  to  pass  an  estate  on  condition  precedent  only  an 

executory  contract. 

1059.  Delivery  in  escrow. 

1060.  Surrendering  or  cancelling  grant  does  not  reconvey. 

1061.  Constructive  delivery. 

Sec.  1051.     A  transfer  may  be  made  without  writing,   when  oral. 
10  every  case  in  which  a  writing  is  not  expressly  required 
by  statute. 

N.  Y.  C.  C,  Sec.  464. 

,    28 
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Sso.  1052.    A  traDBfer  in  writing  is  called  a  grant. 


N.  T.  0.  C,  Seo.  464. 


^•™*Mi  •^*^-  1058.     Every  instrament  of  writing  by  which 

**  cnuii    ill" 

cindM  what,  property  is  transferred,  whether  called  a  deed,  convey- 
ance, bill  of  sale  or  grant,  means  a  "  grant,"  ad  used  in 
this  Title. 


DeliTery 


Sftte. 


DdlTeryto 
gnateeia 
neoemaxllj 
abtolate. 


Orantmade 
on  condition 
aabaeqnent. 


Initrumont 

to  pass  an 

«ftateon 

condition 

precedent 

onlyao 

executory 

contract. 


Seo.  1054.  A  grant  takes  effect,  so  as  to  vest  the  inter- 
est intended  to  be  transferred,  only  upon  its  delivery  by 
the  grantor. 

K.  T.  C.  C,  Sec.  465;  Hastings  ts.  Vanghao,  5  Cal.,3U; 
Bar  T8.  Scbroeder,  32  Cal.,  610.  As  to  deliTery,  in 
oates  cited  to  the  next  soetioii ;  alBO,  Sec  lOM,  on 
"Baorowi." 

Seo.  1055.  A  grant  duly  executed  is  presumed  to  have 
been  delivered  at  its  date. 

N.  T.  0.  C,  Sec.  466 ;  Baglejr  ta.  MoMicUe,  9  CaL,  439; 
Bensley  ts.  Atwill,  12  Cal.,  231 ;  Bar  ts.  Schroedsr, 
82  Cal.,  610  ;  Fitch  ts.  Bunch,  30  Cal.,  203. 

Sso.  1056.  A  grant  cannot  be  delivered  to  the  grantee 
conditionally.  Delivery  to  him  or  to  his  agent  as  such  is 
necessarily  absolute,  and  the  instrument  takes  effect 
thereupon,  discharged  of  any  condition  on  which  the 
delivery  was  made. 

'  N.  Y.  C.  C,  See.  467. 

Sec  1057.  Where  a  grant  is  made  upon  condition  sub- 
sequent, and  is  subse^quently  defeated  by  the  non-perform- 
ance of  the  condition,  the  person  otherwise  entitled  to 
hold  under  the  grant  must  reconvey  the  property  to  the 
grantor  or  his  successors,  by  grant,  duly  acknowledged 
for  record. 


[New  section.] 


Kon. — This  section  is  intended  to  secure  record  eridsBOS 
of  title  to  the  grantor,  as  taWj  as  he  had  it  before  the  fluk- 
ing of  the  grant. 


Sso.  1058.  An  instrument  purporting  to  be  a  grant  of 
real  property,  to  take  effect  upon  condition  precedent, 
does  not  pass  the  estate  upon  the  performance  of  the  con- 
dition. Such  instrument  is  an  executory  contract  for  the 
conveyance  of  the  property.  Upon  the  performance  of 
the  condition,  the  grantee  is  entitled  to  a  grant  from  the 
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grantor  or  his  saccessors,  for  the  property,  duly  acknowl- 
edged for  record. 

[New  wction.]         Mesick  ts.  Sanderhtnd,  6  Gal.,  297 ;  Brannan  vb.  Mesiek, 

10  Gal.,  95. 

Note. — This  is  intended  to  bold  back  tbe  estate  in  fee 
«  simple  until  its  resting  oan  be  antbentieated  in  a  manner 

entitling  it  to  record,  Aimishing  tbe  means  and  a  motire  to 
tbe  grantee  to  secure  the  highest  evidence  of  his  title,  for 
record f  rather  than  leare  it  dependent  upon  a  fact  or  act 
required  to  be  strictly  performed,  and  liable  at  any  time  to 
be  disputed. 


does  not 
reconTey. 


Sxc.  1059.    A  grant  may  be  deposited  by  the  grantor  Deuveryin 
vitb  a  third  person,  to  be  delivered  on  performance  of  a 
condition,  and,  on  delivery  by  the  depositary,  it  will  take 
effect.    In  the  possession  of  the  third  person,  with  the 
condition,  it  is  called  an  escrow. 

N.  Y.  G.  C,  See.  468 ;  Beem  ts.  MoEusick,  10  GaL,  638  ; 
Fitch  TS.  Bunch,  30  Gal.,  208;  Byron  ts.  Bradshaw, 
23  Gal.,  528. 

NoTs. — The  last  clause  is  new. 

Sec  1060.    Eedelivering  a  grant  of  real  property  to  the  gurrcnder- 
grantor,  or  cancelling  it,  does  not  operate  to  retransfer  the  ^fing^t 
title. 

H.  T.  G.  G.,  See.  469;  Snodgrass  ts.  Pioketts,  13  Gal., 
369  ;  Eearsing  ts.  Eilian,  18  Gal.,  491 ;  Bowman  ts. 
Gudworth,  31  Gal.,  148;  EiUy  ts.  Willson,  33  Gal., 
691;  Lawton  ts.  Gordon,  34  Gal.,  36;  Byron  ts. 
Bradshaw,  23  Gal.,  528. 

Sec.  1061.    Though  a  grant  be  not  actually  delivered  constractiTe 
into  the  possession  of  the  grantee,  it  is  yet  to  be  deemed  *^^*^' 
constructively  delivered  in  the  following  cases : 

1.  Where  the  instrument  is,  by  the  agreement  of  the 
parties  at  the  time  of  execution,  understood  to  be  deliv- 
ered, and  under  such  circumstances  that  the  grantee  is 
entitled  to  immediate  delivery ;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of 
tbe  grantee,  and  his  assent  is  shown  or  may  be  presumed. 

K.  T.  G.  G.,  Sec.  470 ;  Hastings  ts.  Vaugban,  6  Gal., 
315. 
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ARTICLE  IV. 

XNTKBPRBTATIOir  OF  GRAHT8. 

Sbctioh  1065.  Grants,  how  interpreted. 

1066.  Construction  of  instraments. 

1067.  Limitations,  how  controlled. 

1068.  Recitals,  when  resorted  to. 

1069.  If  language  ambiguous,  what  maj  be  considered. 

1070.  Interpretation  against  grantor. 

1071.  Grant,  how  construed. 

1072.  Irreconcilable  provisions. 

1073.  Thing  granted  must  be  described. 

1074.  Words  "  northerly,"  "  southerly,"  etc.,  mean  what 

1075.  Meaning  of  "  heirs"  and  "  issue/'  in  certain  remainders. 

1076.  Words  of  inheritance  unnecessary. 

1077.  When  fee  simple  title  is  presumed  to  pass. 

1078.  Subsequently  acquired  title  passes  by  operation  of  law. 

Grants,  how       Sec.  1065.    Grants  are  to  be  interpreted  in  like  man- 
interpreted.  ,  «  .       I 

ner  with  contracts  m  general,  exce])t  bo  far  as  is  other- 
wise provided  in  this  article. 

N.  T.  C.  C,  Sec.  472. 

CoDstmctton       Seo.  1066.    The  interpretation  consists  in  ascertaining, 

ofiuBtru-  /»ii  «i.  1  jaj- 

meats.  from  the  language  of  the  instrument,  the  nnderstanding 

Tind  intention  of  the  parties  at  the  time  of  contracting. 

[New  section.]  Brannan  vs.  Mosick,  10  Cal.,  95. 

Limitations,       Seo.  1067.    A  dear  and  distinct  limitation  in  a  grant 
trolled. '       is  not  controlled  by  other  words  less  dear  and  distinct 

N.  Y.  C.  C,  Sec.  473. 

Recitals,  Sec.  1068.     If  the  operative  words  of  a  grant  are  doubt- 

resorted  to.    ful,  recourse  may  be  had  to  its  recitals  to  assist  the  con- 
struction. 

N.  Y.  C.  C,  Sec.  474. 

r 

If  uuiguage        Seo.  1069.    Parol  testimony  may  be  heard  to  explain 

ambiguooii,  "^  *'  ' 

what  maybe  latent  ambiffuities.    In  such  cases,  the  state  of  the  coun- 

c<)Q!»dered.  '^  ' 

try,  the  state  of  the  thing  granted,  the  drcumstances 
attendant  upon  the  transaction,  the  particular  sitaation 
of  the  parties  and  their  acts  concerning  the  property 
under  or  subsequent  to  the  grant,  may  be  considered  for 
the  purpose  of  ascertaining  the  intention. 

[New  section.]  United  States  vs.  Appleton,  1  Sumner,  502;  Mnlfordrt. 

Le  France,  26  Cal.,  89 ;   Brannan  vs.  Mesick,  10 
Cal.,  95. 
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Sec.  1070.    A  erant  is  to  be  interpreted  in  favor  of  the  interpreta- 
grantee,  except  that  a  reservation  in  any  grant,  and  every  gnntor. 
grant  by  a  public  officer  or  body,  as  such,  to  a  private 
party,  is  to  be  interpreted  in  favor  of  the  grantor. 

N.  T.  C.  C,  Seo.  475 ;  Mailer  vs.  Boggs,  25  Cal.,  175 ; 
Dodge  T8.  WaUey,  22  Gal.,  224 ;  Vance  T8.  Fore,  24 
Cal.,  435. 

Sec.  1071.    A  grant  must  be  interpreted,  if  possible,  to  orant,  how 

M»  1  1         J  ^  construed. 

give  consistent  effect  to  each  word  and  part. 

V 

[New  section.]  Aarens  vs.  Dale,  18  Cal.|  359 ;    Brannan  tb.  Mesiok,  10 

Cal.,  95.' 

Sbc.  1072     If  several  parts  of  a  grant  are  absolutely   irreconciia- 
irreconcilable,  the  former  part  prevails.  Biona. 

N.  T.  C.  C,  See.  476;  Havens  vs.  Dale,  18  Cal.,  359. 

Seo.  1073.     The  thins:  scran  ted  must  be  described  so  as  Thiog 

°  °  ,  granted 

to  be  capable  of  identification.  must  be 

described. 
[New  section.]  Lick  vs.  O'Donnell,  8  Cal.,  59 ;    Stanlejr  vs.  Green,  12 

Cal.,  148;  Schenk  vs.  Evay,  24  Cal.,  104;   CadweU 

vs.  Center,  30  Cal.,  539;    Reamer  vs.  Nesmith,  34 

Cal.,  624;   Reed  vs.  Spier,  27  Cal.,  57;   Yanoe  vs. 

Fore,  24  Cal.,  435 ;  KimbaU  vs.  Temple,  25  Cal.,  440. 

• 

Sec    1074.      The   words    "  northerly,"    "  southerly,"  words 
*•  easterly,"  "  westerly,"  when  used  in  description  of  land,  •noutheriy/* 
mean  due  north,  due  south,  due  east,  due  west,  respec-  wiuit. 
lively,  unless  controlled  by  other  words,  or  by  lines,  mon- 
oraents  or  natural  objects. 

[New  section.]  Bosworih  vs.  Dantiew,  25  Cal.,  296  ;  Fratt  vs.  Wood,  32 

Cal.,  219 ;  Col  ton  vs.  Seavey,  22  Cal.,  496. 

Sec.  1075.    Where  a  future  interest  is  limited  by  a  grant  Meaning  of 

P  •*  heirs"  aud 

to  take  eifect  on  the  death  of  any  person  without  heirs,  or  ''issue,"  in 

certain 

heirs  of  his  body,  or  without  issue,  or  in  equivalent  words,  remainders. 
HQch  words  must  be  taken  to  mean  successors  or  issue 
living  at  the  death  of  the  person  named  as  ancestor. 

N.  T.  C.  C,  Seo.  477;  Stats.  1855,  171,  Seo.  2. 

Sec   1076.    Words  of  inheritance  or  succession  are  not   words  of 

.  inheritance 

requisite  to  transfer  a  fee  m  real  property.  unnecessary. 

N.  T.  C.  C,  Seo.  478;  Stots.  1855,  171,  Sec.  3. 

Sec.  1077.     A  fee  simple  title  is  pi*esumod  to  be  in-  when  fee 
tended  to  pass  by  a  grant  of  real  property,  unless  it  ap-  S"?«unied 
pears  from  the  grant  that  a  lesser  estate  was  intendeJ.        *<>!««• 

[New  section.] 
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Snbfltqnent- 
ly  Acquired 
title  panes 
by  operation 
of  Uw. 


Sbo.  1078.  Where  a  person  purports,  by  proper  instra- 
ment,  to  grant  real  property  in  fee  simple,  and  aabse- 
quently  acquires  any  title  or  claim  of  title  thereto,  the 
same  passes  by  operation  of  law  to  the  grantee  or  hia 
BQCcesBors. 

"  ConreyaDcet/'  SeOi  33. 


ARTICLE   V. 


WbattiUe 


What 

interests 

affected. 


Incidents. 


Grant  may 
innre  to 
benefit  of 
stranger. 


tnriCT  or  TRAKsrEB. 

SsCTiOH  1082.  What  title  passes. 

1083.  What  interests  affected. 

1084.  Inoidents. 

1086.  Grant  may  inure  to  benefit  of  stranger. 

Seo.  1082.  A  transfer  vests  in  the  transferee  all  the 
actual  title  to  the  thing  transferred  which  the  transferrer 
then  has,  unless  a  different  intention  is  expressed  or  is 
necessarily  implied,  and  no  more,  except  in  the  caaes 
specified  in  Sees.  1083,  1142, , . 

N.  Y.  C.  C,  Bee.  479. 

NoTB. — The  blank  seotions  correspond  to  Sees.  1745  bb4 
1778  of  the  New  York  CiyU  Code. 

Seo.  1083.  A  transfer  cannot  affect  any  interest  of  the 
transferrer  which  he  does  not  own  when  it  is  made;  bat, 
if  it  is  made  with  a  covenant,  neither  the  transferrer  nor 
any  person  claiming  under  him  can  be  permitted  to  take 
in  contravention  of  the  covenant. 

N.  Y.  0.  C,  See.  480 ;  "  Convejances,"  See.  33. 

Seo.  1084.  The  transfer  of  a  thing  transfers  also  all  its 
incidents,  unless  expressly  excepted;  but  the  transfer  of 
an  incident  to  a  thing  does  not  transfer  the  thing  itself. 

N.  Y.  0.  C,  Sec.  481. 

Sec.  1085.  A  present  interest,  and  the  benefit  of  a  con- 
dition or  covenant  respecting  property,  may  be  taken  by 
any  natural  person  under  a  grant,  although  not  named  a 
party  thereto. 

N.  Y.  C.  C,  Sec.  482. 
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CHAPTBK   II. 

TRANSFER  OF  REAL  PROPERTY. 
Abtiolb    I.  Modi  of  Trasbfbr. 

IL  FOBM  AHB  BrVBOT  OF  TbAHBFBB — CODB    COTBITAKTS. 


ARTICLE  I. 

MODB   OF  TBAKSFBB. 

Sicnov  1091.  Requisites  for  transfer  of  real  property. 
1093.  Written  instmments,  what  are. 

1093.  Grant  by  married  woman,  bow  acknowledged. 

1094.  Power  of  attorney  of  married  woman,  bow  acknowledged. 

1095.  Attorney  in  faot,  bow  must  ezeonte  for  principal. 

1096.  Distinotion  between  sealed  and  unsealed  instniments  abol- 

isbed.    Import  oonsideration. 

1097.  Want  of  consideration,  onut  prohandi,  wbere  lies. 

1098.  Witness  to  an  instrument  not  necessary  to  its  ralidity. 

Seo.  1091.    An  oBtate  in  real  properly,  other  than  an  itequMtas 
estate  at  will  or  for  a  term  not  exceeding  one  year,  can  ^^SS!^^ 
be  transferred  or  affected  only  by  operation  of  law,  or  by  vrop^j- 
an  instrument  in  writing,  subscribed  by  the  party  dispos- 
ing of  the  same,  or  by  his  agent,  thereunto  authorized  by 
writing. 

N.  T.  0.  G.|  Seo.  483 ;  "  Fraudulent  Conreyanees  and 
Contracts/'  See.  0. 

NoTB. — "Thereunto  antboriied  by  writing/'  is  an  addi- 
tion to  our  statute  of  "Conveyances"  (Sec.  1),  but  is 
required  by  Sec.  6,  "Fraudulent  Conyeyances/'  and  by 
Yideau  ts.  Griffin,  21  Cal.,  389. 

A  transfer  of  real  property  is  called  a  grant.  At  first  it 
seemed  of  doubtfbl  propriety  to  ebange  from  "deed"  to 
"  grant."  Either  word  is  legaUy  sufficient.  Tbe  ear  is 
more  accustomed  to  "deed"  or  " oonveyanee,"  tbongb 
"grant"  is  familiar  to  common  law  lawyers.  Tbe  New 
York  revisers  adopt  "  grant."  Considering  its  dtrivativea, 
it  is  great  eoonomy  in  time  and  spaoe—"  grantor "  and 
"grantee  " — wbicb  can  be  so  often  used  in  a  conveyance  in 
place  of  "party  of  tbe  first  part"  and  "party  of  tbe  second 
part"  (see  form  of  grant).  Tbese,  we  tbink,  are  sufficient 
reasons  for  tbe  ebange  flrom  "  deed  "  to  "  grant/'  Besides, 
"deed"  more  especially  implies  a  tealf  wbicb  bas  been 
abolisbed. 

Seo.  1092.    Written  instruments,  by  which  real  prop-  written 
erty  is  transferred  or  affected,  are  called  Real  Instruments,  whSlt^wer'^ 
and  are — 
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1.  A  grant. 

2.  A  power  of  attorney,  authorizing  the  oxecution  of  a 
real  instrument. 

3.  A  revocation  of  power  of  attorney  authorizing  the 
execution  of  a  real  instrument. 

4.  An  executory  contract,  for  sale  and  purchase  of  real 
property. 

5.  An  instrument  creating  or  declaring  trusts. 

6.  An  instrument  granting  or  reserving  a  power. 

7.  An  instrument  granting  an  easement  or  servitude. 

8.  A  lease  for  a  term  of  more  than  one  year. 

9.  A  marriage  settlement  contract. 


[New  seotioD.] 


NoTB. — Subd.  1  is  based  on  "ConTeyanoes/'  Sees.  1,  24 ; 
Subd.  2,  on  Sec.  27  ;  Sabd.  3,  on  Sec.  28  ;  Sabd.  4,  on  See. 
— ;  Subd.  7,  on  N.  Y.  0.  C,  Sec.  630 ;  Subd.  8,  on  "  Fraud- 
ulent Conveyances/'  Sec.  6 ;  Subd.  9,  on  "  Husband  and 
Wife/'  Sec.  16.  Mortga^s,  liens,  etc.|  wiU  be  treated 
under  their  appropriate  Title  and  declared  subject  to  the 
recording  laws.  The  standard  is  fixed  by  these  sectionsi 
and  other  subjects  will  be  referred  to  it  to  determine  require- 
ments and  effects. 

We  have  grouped  all  instruments  affecting  title,  and 
called  them  "  Real  Instruments/'  as  a  matter  of  convenienee 
in  referring  to  all  the  instruments  as  a  class.  To  call  an 
assignment  of  mortgages  a  lease,  and  an  executory  contrMt 
conveyances,  and  their  holders  purekatert,  by  legislative 
definition  ("Conveyanoes,"  Sec.  35),  is  simply  a  barbarous 
perversion  of  the  words  "conveyances"  and  ''purchasers." 
It  will  require  an  amendment  of  Sec.  36,  **  Conveyanoes,'' 
to  let  in  executory  contracts  as  "conveyances,"  as  their 
recording  has  been  authorised  sinoe  the  passage  of  the  Aet 
concerning  conveyances. 


(irantby  Sko.  1093.    No  estate  in  the  real  property  of  a  married 

married  .        /»  j    *  . 

womao,  how  woman  passes  or  is  anected  by  any  grant  or  instrument 
•dgod.  "       purporting  to  be  executed  or  acknowledged  by  her,  unless 
the  grant  or  instrument  is  acknowledged  by  her  in  the 
manner  prescribed  by  Sees.  1179  and  1180. 

[New  section.]  N.  T.  C.  C,  Sec.  486;  <' Husband  and  Wife/'  Sec.6; 

"  Conveyances,"  Sees.  19-23  (inclusive) ;  Morrison 
vs.  Wilson,  13  Cal.,  494 ;  Landers  vs.  Bolton,  26 
Cal.,  393. 


attorney  of  Seo.  1094.  A  powcr  of  attomcy  of  a  married  woman, 
woDutn,  how  authorising  the  execution  of  an  instrument  affecting  her 
Sgedr'"       real  property,  has  no  validity  for  that  purpose  until  ac- 
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knowledged  by  her  in  the  manner  provided  in  Sees.  1179 
and  1180. 

[New  section.]  Stats.  1868, 166.    General  references  to  the  subject:  Mott 

Ts.  Smith,  16  Cal.,  533  ;  Dentsel  vs.  Waldie,  30  Cal., 
138  ;  Doir  vs.  Gonld  and  Cnrry  8.  M.  Co.,  31  Cal.» 
629 ;  Racoonllat  vs.  Sansevain,  32  Cal.,  376. 

Sec.  1095.     When   an   attorney   in   fact  executes  an  Attornejin 

instrament  affecting  real  property,  he  mnst  subscribe  the  mmtexe. 

name  of  bis  principal  to  it,  and  his  own  name  as  attorney  ^ri^ipai. 
in  fact. 

[New  section.]  Fbher  vs.  Salmon,  1  Cal.,  418;  Salmon  vs.  Hoffman,  2 

Cal.,  138;  Yideau  vs.  Griffin,  21  Cal.,  389  ;  Dupont 
vs.  Wertheman,  10  Cal.,  354 ;  Hunter  vs.  Watson,  12 
Cal.,  363  ;  Morrison  vs.  Bowman,  29  Cal.,  337. 

Sec.  1096.     Private  seals  are  not  required  for  any  pur-  lytstinetion 

pose.  All  distinctions  between  sealed  and  unsealed  instru-  ^i^dand 

ments  are  abolished.    A  written  instrument  prima  facie  ^truments 

imports  a  consideration.  SpSS*^* 

t  condderao 

[New  section.]  Note. — A  serious,  but  desirable,  innovation.    The  bar    tlon. 

fully  understand  the  subjeet.    No  time  or  space  will  be 

employed  in  elaborating  the  reasons. 

Sec.  1097.    The  burden  of  showing  a  want  of  consider-  wautof  con- 
ation sufficient  to  support  an  instrument  lies  with  the  onus  pro.' 

.  1.         ..  1.1^  .1.  bandi,wher» 

party  seeking  to  invalidate  or  avoid  it.  uee. 

[New  seetion.] 

Sec.  1098.   *A  witness  to  any  instrument  mentioned  in  witness  to 
Sec.  1092  is  not  necessary  to  its  validity.      Such  witness  mentnS' 
18  necessary  only  as  a  means  of  proving  the  instrument  ftrJJiiSy. 
for  record  under  See.  1187. 

[New  section.]  Notr. — It  distinctly  txprenet  what  may  be  implied  from 

other  sections.  Substitute  for  the  following  (See.  484), 
from  the  New  York  Civil  Code  (the  proof  and  effect  of  non- 
recording  are  provided  for  in  other  sections) :  **  A  grant  of 
an  estate  in  real  property,  other  than  an  estate  for  years  or 
at  will,  must  be  sealed  by  the  grantor  or  his  agent ;  and  if 
not  duly  acknowledged,  previous  to  its  delivery,  according 
to  the  provisions  of  Chap.  IV  of  this  Title,  its  subscription 
and  seal  must  be  attested  by  at  least  one  witness ;  or,  if 
not  so  attested,  it  has  no  effect  as  against  a  subsequent  pur- 
chaser or  encumbrancer,  or  those  claiming  under  him,  until 
so  acknowledged." 

29 
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ARTICLE   II. 

FORM  AHD  BFFBCT  OF  TRANSFER — CODB  COYBHAITTS. 

Sbction  1102.  Form  of  simple  grant. 

1103.  Ko  implied  coroDants  in  grants. 

1104.  Code  Covenants,  special  and  general.    . 

1105.  Special  Code  Covenants,  what. 
1 100.  General  Code  Covenants,  what. 

1107.  Form  of  grant,  with  Special  Code  Covenants. 

1108.  Form  of  grant,  with  General  Code  Covenants. 

1109.  Construction  of  Code  Covenants. 

1110.  Covenant  "  against  prior  grants  made  by  the  grantor,"  what 

1111.  Covenant  "against  encumbrances  imposed  or  sufflAtd  by 

the  grantor/'  what. 

1112.  Covenant  "of  ownership,"  what 

1113.  Covenant  ''against  encumbranoes,"  what. 

1114.  '' Encombrances  "  defined. 

1116.  Grantee  not  barred  from  obtaining  rescission  of  grants  or 
damages  for  false  representations. 

1116.  Code  Covenants  personal  covenants. 

1117.  Damages  for  breach  of  certain  Code  Covenants,  how  deter- 

mined. 

1118.  Damages  for  breach  of  certain  other  Code  Covenants,  how 

determined. 

1119.  Liabilities  on  other  than  Code  Covenants  depend  upon  what 

1120.  What  passes  by  grant. 

1121.  A  fee  simple  title  presumed,  when. 

1122.  Any  title  subsequently  acquired  by  grantor  passes  to  grantee, 

when. 

1123.  Grant,  how  far  conclusive  on  purchasers. 

1124.  Conveyances  by  owner  for  life  or  for  years. 

1125.  Title  to  highway. 

1126.  Attornment  by  tenant,  when  unnecessary.    Liabilities  of 

tenant 

1127.  Lineal  and  collateral  warranties. 

1128.  Attornment  to  a  stranger. 

1129.  What  easements  pass  with  property. 

Form  of  Sec.  1102.    A  grant  of  real  property  may  be  made  in 

substance  as  follows : 

This  grant,  made  the day  of ,  in  the  year 

,  by  A.  B.,  of ,  grantor,  to  C.  D.,  of , 

grantee,  witnesseth : 

That  the  grantor  grants  to  the  grantee  all  the  real 

property  situated  in  ,  bounded  and  described  as 

follows : 

Witnessed  by  :  Executed  by  : 

B F .  A B . 

NoTB.— The  following  is  Sec.  485  of  the  New  York  CivU 

Code,  containing  the  form  of  grant : 

"A  grant  of  an  estate  in  real  property  may  be  made  in 
substance  as  follows : 


« 
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This  gvikiit,  made  the day  of  — — ,  in  the  year 

,  between  A.  B.,  of ,  of  the  first  part,  and  C. 


v.,  of ,  of  the  second  part,  witnesseth  : 

"  That  the  party  of  the  first  part  hereby  grants  to  the 

party  of  the  second  part,  in  consideration  of  -^— -  dollars, 

now  received,  all  the  real  property  situated  in ,  and 

bounded  « . 

**  Witness  the  hand  and  seal  of  the  party  of  the  first  part. 

"A.  B.  [Seal]." 

In  England,  the  following  form  is  prosoribed  by  8  and  9 

Vio.,  Chap.  119: 

"  This  indenture,  made,  etc.,  in  pursuance  of  an  Act  to 
facilitate  the  conreyanoe  of  real  property,  between  A.  B. 

and  G.  D.,  witnesseth :  That,  in  consideration  of , 

now  paid  by  th&  said  C.  B.  to  the  said  A.  B.  (the  receipt 
whereof  is  hereby  by  him  acknowledged),  he,  the  said  A. 
B.,  doth  grant  unto  the  said  G.  D.,  his  heirs  and  assigns, 
forever,  all  that . 

**  In  witness  whereof,  the  said  parties  hereto  have  here- 
unto set  their  hands  and  seals.'' 

Chancellor  Kent  (4  Com..  461)  recommends  the  follow- 
ing: 

''I,  A.  B.,  in  consideration  of  one  dollar  to  me  paid  by 
C.  D.,  grant  to  him  the  lot  of  land  [describing  it]. 
"  Witness  my  hand  and  seal,"  etc. 

A  form  briefer  still  was  held  sufficient    in   Kentucky 

(Chiles  vs.  Conley,  2  Dana,  23). 

Sec.  1103.    No  covenant  is  implied  in  any  grant  of  an   no implied 
estate  in  real  property,  whether  it  contains  express  cove-  ^nteT*" 
nants  or  not,  except  as  provided  by  the  Title  on  Hiring, 

K.  T.  C.  C,  Sec.  489. 

Sec.  1104.  Therearefourexpresscovenanls,  known  as  codecovo- 
Code  Covenants,  pertaining  to  grants,  and  distinguished  ^bJand 
as  Special  Code  Covenants  and  General  Code  Covenants.     k«"**^ 

[New  section.] 

Sec.  1105.    Special  Code  Covenants  are —  spedaicod* 

GoTenanta, 

1.  Against  prior  grants  made  by  the  grantor.  what. 

2.  Against  encumbrances  imposed  or  suffered  by  the 
grantor. 

[New  section.]  Note. — Supplementary  (o  Act  concerning  conveyances. 

(Stats.  1856,  171,  Sec.  9.) 

Sec.  1106.    General  Code  Covenants  are —  Gencraicode 

1.  Of  ownership.  what. 

2.  Against  encumbrances. 

[New  section.]  Kotb.— See  note  to  Sec.  1112. 

Sec.  1107.    A  grant  of  an  estate  in  real  property,  with  '^™°^4,j 
the  Special  Code  Covenants,  may  be  made  in  substance  as  g***^  ^^* 
follows : 
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This  grant,  made  the day  of ,  in  the  year 

•,  by  A.  B  ,  of ,  grantor,  to  C.  D.,  of , 


grantee,  witneBseth  : 

That  the  grantor  grants  to  the  grantee  all  the  real 
property  sitoated  ,  bonnded  |ind  described  as  fol- 
lows: 

This  grant  carries  with  it  the  following  Special  Code 
Covenants : 

1.  Against  prior  grants  made  by  the  grantor. 

2.  Against  encumbrances  imposed  or  suffered  by  the 
grantor. 

Witnessed  by :  Executed  by  : 

E F .  A B . 

[New  section.] 

Form  of  Sec.  1108.    A  ffrant  of  an  estate  in  real  property,  with 

grant,  with        ,       ^  •  ^  '  r      r        ^ » 

Oeneraioode  the  GcDoral  Codc  Covcnants,  may  be  made  in  substance 
as  follows : 

This  grant,  made  the day  of ,  in  the  year 

-,  oy  A.  B.,  of ,  grantor,  to  C.  D  ,  of , 


grantee,  witnesseth : 

That  the  grantor  grants  to  the  grantee  all  the  real 
property  situated  ,  bounded  and  described  as  fol- 
lows: 

This  grant  carries  with  it  the  following  General  Code 
Covenants : 

1.  Of  ownership. 

2.  Against  encumbrances. 

Witnessed  by  :  Executed  by  : 

E P .  A B . 

[New  seotion.] 

CoDBtraction  Seo.  1109.  Whcu  any  Code  Covenant  is  inserted  in  a 
corenAots.  grant,  by  the  name  and  form  provided  in  the  two  pre- 
ceding sections,  it  shall  be  construed  as  a  covenant,  by 
and  on  the  part  of  the  grantor  and  his  personal  represent- 
atives, to  and  with  the  grantee  and  his  personal  repre- 
sentatives, to  the  effect  as  provided  respectively  in  the 
next  four  sections. 

[New  section.] 

OovoBMit  Seo.  1110.    A  covenant  "against  prior  grants  made  by 

prior  grants    the  grautor"  is  a  covenant  that  previous  to  the  delivery  of 

nuulo  by  the  r  ^ 

gnntor/'  the  grant  the  grantor  had  not  granted  the  same  property, 
or  any  right,  title  or  interest  therein,  to  any  person  other 
than  the  grantee. 

[New  section.]  Based  on  "  Conreyances/'  Seo.  9 — supplementary  Act. 
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Skg.  nil.  A  CO  venant^^  again  St  eDCumbrances  imposed 
or  suffered  by  grantor"  is  a  covenant  that  the  property  is, 
at  the  time  of  the  delivery  of  the  grant,  free  from  encum- 
brances made  or  suffered  by  the  grantor  or  any  person 
claiming  under  him. 

[New  section.]  Baaed  on  "  Conreyances/'  Seo.  9 — aapplemeDtary  Aot. 

^ 

Sec.  1112.  A  covenant  "of  ownership"  is  a  covenant 
that  the  grantor,  at  the  time  of  the  delivery  of  the  grant, 
is  the  owner  in  fee  simple  absolute  of  the  property  granted, 
and  has  peaceable  possession  of  the  same,  and  a  perfect, 
recorded,  fee  simple  title  thereto,  and  will  pay  all  dam- 
ages arising  from  want  of,  or  defect  in,  the  possession  or 
title,  or  recording,  and  all  expenses  properly  incurred  by 
the  covenantee  in  defending  or  recovering  such  possession 
or  title,  or  in  perfecting  and  recording  such  title. 


CoTenant 
"against  en- 
combraDces 
impcwedor 
■aibred 
by  the 
grantor/* 
what. 


CoTenant"of 
ownerahip," 
what. 


[Xew  section.] 


KoTs. — The  whole  sabject  of  coTenants  is  snbstantially 
embraced  in  two  proposidons : 

1.  That  the  grantor  owns  the  property  In  fee  simplei  and 
will  defend  the  title. 

2.  That  it  is  nneneumbered. 

Oar  "  covenant  of  ownership"  embraces  all  the  material 
things  included  in  the  eovenants  of  "seisin"  and  "right 
to  convey/'  which  are  substantially  the  same ;  also,  "war- 
ranty" and  "quiet  enjoyment/'  which  are  alike,  or  have 
only  technical  distinctions.  There  is  but  little  difference, 
as  between  the  four  covenants  mentioned.  Some  are  real 
and  others  i^ertonal.  Some  are  broken  titttonter;  others  on 
eviction,  or  aoceptance  of  paramount  title.  The  covenant 
" of  ownership ''  also  embraces  '/further  assurance"  in  a 
"  perfect,  recorded,  fee  simple  title  thereto."  The  Code  con- 
veys "  subsequently  acquired  title." 

In  McGary  vs.  Hastings  (39  Cal.,  360),  the  Court  holds 
that  a  judicial  eviction  is  not  necessary  to  a  breach  of 
**  warranty."  The  simple  aoceptance  of  paramount  title  is 
a  sufficient  breach;  hence  the  distinction  between  *'  seisin  " 
and  "warranty,"  or  '* quiet  enjoyment,"  is  practically  of 
no  moment 

"  Although  there  must  be  an  eviction,  it  is  not  necessary 
that  there  should  be  an  actual  dispossession  of  the  grantee. 
If  the  paramount  title  is  so  asserted  that  he  must  yield  to 
it  or  go  out,  the  covenantee  may  purchase  or  lease  of  the 
true  owner,  and  this  will  be  considered  a  sufficient  eviction 
to  constitute  a  breach."  (McGary  vs.  Hastings,  39  Cal., 
367.) 

"  The  right  of  possession  accompanies  thd  ownership,  and 
from  the  allegation  of  the  fact  of  ownership— loAtcA  ie  (Ac 
allegation  of  eeiein  «>»  'ordinary  lanffuage^^ihe  right  of  pos- 
session is  presumed  as  a  matter  of  law."  (Payne  and 
Dewey  vs.  Tread  well,  16  Cal.,  243 ;  Field,  C.  J.) 

The  New  York  revisers  (N.  T.  C.  C,  Sec.  1844)  establish 

only  one  rule  of  damage  for  breach  of  the  four  covenants 
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substanlially  embraoed  in  our  ooTenaiii  "of  ownership." 
We  adopt  that  rale  of  damage  for  a  breaoh  of  oar  one  cov- 
enant "  of  ownership/'  by  our  See. ,  but  vary  the  relief 

by  Sees. , , , ,  making  it  more  elaatio  to 

reach  the  different  conditions  surroanding  the  parties ;  and 
in  this  we  express  what  is  substantially  implied  in  a  civil 
law  transfer.    See  Title  on  Detriment, 

Our  Code  Covenant  "  of  ownership''  is  independent  of  the 
four  Common  Law  Covenants  above  mentioned.  If  the 
former  is  used,  the  Code  definee  the  liability  to  meet  the 
requirements  of  the  present  instead  of  the  patf. 

In  order  that  no  alarm  may  be  felt  at  this  apparent  sub- 
stitution of  a  single  covenant  for  the  four  Cummoo  Law 
Covenants,  we  mention  here  that  parties  who  choose  can 
always  avail  themselves  of  the  latter  covenanta,  under  See. 
1119. 


Covenant 

encum- 
brances," 
what. 


"  Bncom- 
brances  '* 
defined. 


Seo.  1113  A  covenant  ^'against  encumbrances"  is  a 
covenant  that,  at  the  time  of  the  delivery  of  the  grant, 
the  estate  granted  is  clear  of  all  encumbrances. 

[New  section.] 

Sec  1114.  The  term  "encumbrances"  includes  taxes 
and  assessments;  also,  attachment,  judgment  and  execo- 
tion  liens;  also,  vendors',  mechanics'  and  mortgage  lions; 
also,  all  other  debts  or  demands  which  are  liens  upon  real 
property. 

[New  section.]  Note. — Provision  must  be  made  in  the  Code  of  Civil  Pro- 

cedure to  file  notice  in  the  Recorder's  office  of  the  levy  of 
an  execution,  in  order  to  establish  a  lien  valid  against  sub- 
sequent purchasers  in  good  faith  for  a  valuable  considera- 
tion. 


Gran  too  not 
barred  flrom 
obtaining 
rescisiiion  of 
grant,  or 
damages  for 
lalee  repro- 
sentations. 


Sec  1115.  Accepting  a  grant,  with  or  without  Code 
or  Common  Law  Covenants,  does  not  bar  the  grantee  from 
obtaining  rescission  of  the  grant,  or  damages  for  false  and 
fraudulent  representations  as  to  the  title,  location,  quan- 
tity, quality  and  condition  of  the  property  granted,  or  as 
to  the  privileges  connected  with  it,  the  encumbrances  upon 
it,  or  the  rents  and  profits  derived  from  it. 


[New  section.] 


NoTK. — This  section  is  intended  to  restore  the  rule  in 
Alvarei  vs.  Brannan  (7  CaL,  503),  reversed  in  Peabody  vs. 
Phelps  (9  Cal.,  213),  and  reversal  tolerated  by  ttart  decttU 
in  Wright  vs.  Carrillo  (22  Cal.,  505).  Attention  was  called 
to  this  point  by  J.  B.  Harmon^  Esqr.  Judge  Field,  who  de- 
livered the  opinion  in  Peubody  vs.  Phelps,  expresses  his 
approval  of  this  section.  Perhaps  this  section  ought  to  be 
placed  under  the  Title  on  Retdeeion, 
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Sec.  1116.     The  four  Code  Covenants  mentioned  in  Sec.  codoOoTe. 

nants  per> 

11<)4  are  personal  covenants,  and  do  not  run  with  the  land,  aonai 
They  may  be  transferred  by  the  covenantee  to  any  subse- 
quent grantee  in  like  manner  with  any  other  obligation, 
bat  they  do  not,  by  implication,  pass  with  a  grant. 

[New  Motion.] 

Sic.  1117.    Damages  for  breach  of  Code   Covenants   Damages  for 

,/•  •  «ii-  »»  ^     It     t>   breach  of 

"against  prior  grants  made  by  the  grantor      and  ^^  of  certaio  code 
ownership,"  specified  in  Subd.  1,  Sec.  1105,  and  Snbd.  1,  howdeter- 
Sec.  1106,  are  determined  under  the  provisions  of  Sees. 


and (Title  on  Detriment). 


[New  seotioD.] 


Sec  1118.    Damages  for  breach   of  Code  Covenants   Damages  for 

,  breach  of 

"against  encumbrances  imposed  or  suffered  by  the  grant-  ceruinother 
or"  and  "against  all  encumbrances,"  specified  in  Subd.  2,  nants,  how 
Sec.  1105,  and  Subd.  2,  Sec.  1106,  are  determined  under 
the  provisions  of  Sec. (Title  on  Detriment). 

Ssc.  1119.     The  liabilities  on  Common  Law  or  other  Liabiutieson 

than  Code  Covenants  must  depend  upon  the  terms  of  .odeOoTe- 

such  covenants,  and  upon  the  legal  effect  given  to  them  upon  what, 
by  other  provisions  of  this  Code,  or  by  the  Common  Law. 

[New  seetioQ.]  Notb. — It  is  intended  by  these  Code  Covenants  to  provide 

a  more  simple  arrangement  for  business  men  in  dealing  with 
real  estate.  Those  who  desire  to  adopt  the  more  intricate 
Common  Law  Covenants  are  left  by  this  section  with  the 
broadest  latitude.  They  are  retained  for  the  benefit  of  those 
who  will  see  no  good  in  the  Code  Covenants,  until  they  are 
established  by  tue  and  the  others  practically  superseded. 

Sec.  1120.     A  grant  vests  in  the  grantee  ail  the  actual   what  passes 
title  to  the  thing  granted  which  the  grantor  then  has, 
unless  a  different  intention  is  expressed  or  is  necessarily 
implied,  and  no  more,  except  in  the  cases  specified  in  Sec. 
1121  and  1122. 

N.  Y.  C.  C,  Sec.  479. 

Sec.  1121.    A  fee  simple  title  is  presumed  to  be  intended    a  fee  simple 

.  Utle  pre- 

to  pass  by  a  grant  of  real  property,  unless  it  appears  from   sumed,wheQ 
the  grant  that  a  lesser  estate  was  intended. 

[New  section.] 

Seo.  1122.     When  a  grant  of  real  property  is  expressed 
or  presumed  to  be  in  fee  simple,  any  title  subsequently 
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Any  title 

sabteqnent- 

ly  acquired 

by  grantor 

pasMsto 

grantee, 

when 


Grant,  how 
ter  ooncla- 
■iTe  on 
pnrebaaerB. 


ConTeyanees 
by  owner  for 
life  or  tor 
yean. 


TItieto 
highway. 


Attornment 
by  tenant, 
when  unnec- 
wy. 


Llabilitioe 
of  tenant. 


Lineal  and 

collateral 

warrantiei. 


acquired  by  the  grantor  passes,  by  operation  of  law,  to 
the  grantee  or  his  successors,  and  no  additional  grant  is 
necessary.  This  section  does  not  apply  to  grants  made 
by  Sheriffs  or  other  public  officers. 

[N«w  section,]  Based  on  "  Conyeyanoes,"  See.  33. 

Note. — The  three  preceding  seoUons  make  simple  and 
oertaio  the  law  as  to  what  kind  of  a  grant  will  carry  sob- 

sequently  acquired  title.    See. makes  this  seotioB,  onder 

Title  on  ifor^o^e,  apply  to  mortgages. 

Sbo.  1123.  Every  grant  of  an  estate  in  real  property 
is  conclusive  against  the  grantor;  also,  against  every  one 
subsequently  claiming  under  him,  except  a  purchaser  or 
encumbrancer  who,  in  good  faith,  and  for  a  valuable  con- 
siedration,  acquires  a  title  or  lien  by  an  instri^ment  [or 
proceeding]  that  is  first  duly  recorded. 

.   N.  Y.  C.  C,  Sec.  490. 

Sec.  1124.  A  grant  made  by  the  owner  of  an  estate 
for  life  or  years,  purporting  to  transfer  a  greater  estate 
than  he  could  lawfully  transfer,  does  not  work  a  forfeiture 
of  his  estate,  but  pasAcs  to  the  grantee  all  the  estate  which 
the  grantor  could  lawfully  transfer. 

K.  T.  C.  C,  See.  491. 

Sso.  1125.  A  transfer  of  land,  bounded  by  a  highway, 
parses  the  title  of  the  person  whose  estate  is  transferred 
to  the  soil  of  the  highway  in  front  to  the  centre  thereof. 

N.  T.  0.  0.,  Sec.  492. 

r 

Sec.  1126.  When  real  property  is  occupied  by  a  tenaat, 
a  grant  of  any  estate  therein,  by  his  landlord,  is  valid 
without  an  attornment  of  the  tenant  to  the  grantee ;  but 
the  payment  of  rent  to  such  grantor,  by  his  tenant,  before 
notice  of  the  grant,  is  binding  upon  the  grantee;  and  the 
tenant  is  not  liable  to  the  grantee  for  any  breach  of  the 
condition  of  the  lease,  until  he  has  had  notice  of  the  grant. 

N.  T.  C.  0.,  See.  493 ;  "  Conreyanoes/'  Sees.  6,  7. 

Sec  1127.  Lineal  and  collateral  warranties,  with  all 
their  incidents,  and  all  the  incidents  of  feudal  tenures,  not 
expressly  retained  by  this  Code,  are  abolished.  The  lia- 
bility of  those  who  acquire  the  real  property  of  a  decedent, 
by  will  or  succession,  is  regulated  by  the  Code  or  Civil 
Procedure. 

N.  T.  C.  C,  Sec.  494;  "Conveyances/'  See.  8. 
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Sxc.  1128.    Attornment  to  a  stranger  is  void,  nnless  it  Attorament 
is  with  the  consent  of  the  landlord,  or  in  consequence  of 
aJQdgment  of  a  Court  of  competent  jurisdiction. 

"Conveyances,"  Sec.  7. 

Sec.  1129.     A  transfer  of  real  property  passes  all  ease-  whateMe. 
men ts  attached  thereto,  and  creates  in  favor  thereof  an  ^^p^ 
easement  to  use  other  real  property  of  the  person  whose  *'^' 
estate  is  transferred,  in  the  same  manner  and  to  the  same 
extent,  as  such  property  was  obviously  and  permanently 
used  by  the  person  whose  estate  is  transferred,  for  the 
benefit  thereof,  at  the  time  when  the  transfer  was  agreed 
npon  or  completed. 

•  N.  Y.  C.  C,  Sec.  488. 


CHAPTER  III. 

TRANSFBRS  OF  PERSONAL  P&OPEBTT. 

Abticlb    I.  Mods  of  Transfer. 

II.  What  Opbratbb  as  a  Tranbfbb. 
III.  Gifts. 


ARTICLE  I. 

MODB  OF  TRAXSPBR. 

Sbctiox  11.S5.  When  mast  be  in  writing. 
1136.  Transfer  by  sale,  etc. 

Sbg.  1135.     An   interest  in  a  ship,  or  in  an  existing    when  must 
trust,  can  be  transferred  only  by  operation  of  law,  ot  by   ^''»^**°« 
a  written  instrument,  subscribed  by  the  person  making 
the  transfer,  or  by  his  agent. 

This  proTision  is  intended  to  settle  a  doabtftil  question. 
The  naiform  langnage  .of  the  anthorities  is»  that  a  bill  of 
rale  is  the  coBtomarj  and  proper  mode  of  transfer.  Agree- 
ments for  sale  are  regulated  by  the  Title  on  Sale, 

N.  Y.  C.  C,  Sec.  495. 

Sbo.  1136.    The  mode  of  transferring  other  personal  Transfer  by 
property  by  sale  is  regulated  by  the  Title  on  that  subject,      *'  **** 
in  Division  Third  of  this  Code. 

N.  Y.  C.  C.  Sec.  498. 

30 
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ARTICLE  IL 


WHAT  OPERATES   AS   A  TBANSFER. 


Tnnsfer  of 
title  onder 
■ale. 


Transfer  of 
title  under 
executoiy 
agreement 
for  sale. 


When  buyer 
acqoiree 
better  title 
than  seller 


Seotioit  1140.  Transfer  of  title  under  sale. 

1141.  Transfer  of  title  under  executory  agreement  for  sale. 

1142.  When  bujer  acquires  better  title  than  seller  has. 

Sec.  1140.  The  title  to  personal  property,  sold  or  ox- 
changed,  passes  to  the  bayer  whenever  the  parties  agreo 
upon  a  present  transfer,  and  the  thing  itself  is  identified, 
whether  it  is  separated  from  other  things  or  not. 

N.  Y.  C.  C,  Sec.  497. 

Sec.  1141.  Title  is  transferred  by  an  executory  agree- 
ment for  the  sale  or  exchange  of  personal  property  only 
when  the  buyer  haB  accepted  the  thing,  or  when  the  seller 
has  completed  it,  prepared  it  for  delivery  and  offered  it 
to  the  buyer,  with  intent  to  transfer  the  title  thereto, 
in  the  manner  prescribed  by  the  chapter  upon  Offer  of 

Performance. 

N.  T.  C.  C,  Sec.  498. 

Sec.  1142.  Where  the  possession  of  personal  property, 
together  with  a  power  to  dispose  thereof,  is  transferred 
by  its  owner  to  another  person,  an  executed  sale  by  the 
latter,  while  in  possession,  to  a  buyer  in  good  faith  and 
in  the  ordinary  course  of  business,  for  value,  transfers  to 
such  buyer  the  title  of  the  former  owner,  though  he  may 
be  entitled  to  rescind  and  does  rescind  the  transfer  made 
by  him. 

N.  Y.  0.  C,  See.  499. 


ARTICLE  III. 


GIFTS. 

Section  1146.  Qifts  defined. 

1 147.  Gift,  how  made. 

1148.  Gifl  not  rerocable. 

1149.  Gift  in  rieir  of  death,  what. 

1150.  When  gift  presumed  to  be  in  view  of  death. 

1151.  Revocation  of  gift  in  view  of  death. 

1152.  Effect  of  will  upon  gia. 

1153.  When  treated  as  legacy. 

GHiu defined       Seg.  1146.    A  gift  Is  a  transfer  of  personal  property, 
made  voluntarily  and  without  consideration. 

N.  Y.  C.  C,  Sec.  600. 
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Sec.  1147.     A  verbal  irift  is  not  valid,  unless  the  means  Oift.  how 

®  made. 

of  obtaining  possession  and  control  of  the  thing  are  given, 
nor,  if  it  is  capable  of  delivery,  unless  there  is  an  actual 
or  symbolical  delivery  of  the  thing  to  the  donee. 

N.  Y.  C.  C,  Sm.  601.  ♦ 

Sec.  1148.     A  gift,  other  than  a  ffift  in  view  of  death,  omnot 
cannot  be  revoked  by  the  giver. 

N.  T.  C.  C,  Sac.  502. 

Seo.  1149.     A  ficift  in  view  of  death  is  one  which  is  Giftinriew 

^  of  death, 

made  in  contemplation,  fear  or  peril  of  death,  and  with   what. 
intent  that  it  shall  take  effect  only  in  case  of  the  death 
of  the  giver. 

N.  T.  C.  C,  Sec.  603. 

Sec.  1150.    A  gift  made  during  the  last  illness  of  the  whengift 

^ver,  or  under  circumstances   which    would    naturally  STinWaw 

impress  him  with  an  expectation  of  speedy  death,  is  pre-  ^   ^ 
sumed  to  be  a  gift  in  view  of  death. 

N.  T.  0.  C,  Sec.  604. 

Sec  1161.    A  jrift  in  view  of  death  may  be  revoked  by   ReTocation 

°  'f  ''      of  gift  in 

the  giver  at  any  time,  and  is  revoked  by  his   recovery  riow  of  death 
from  the   illness,  or  escape  from  the   peril,  under  the 
presence  of  which  it  was  made,  or  by  the  occurrence  of 
any  event  which  would  operate  as  a  revocation  of  a  will 
made  at  the  same  time. 

N.  T.  C.  C,  Sec.  506. 

Seo.  1152.    A  gift  in  view  of  death  is  not  affected  by  a  Eirectofwui 
previous  will;   nor  by  a  subsequent  will,  unless  it  ex- 
presses an  intention  to  revoke  the  gift. 

N.  Y.  C.  C,  Sec.  606.  • 

8eo.  1153.     A  gift  in  view  of  death  must  be  treated  as  a  when 

^  treated  as 

legacy,  so  far  as  relates  only  to  the  creditors  of  the  giver,  legacy. 

N.T.C.  C,  See.  607. 


CHAPTER  IV. 

RECORDING   TRANSFERS   OF   REAL  PROPERTY. 

ARncLB    L  What  mat  bb  Rboordbo. 

II.  Proof  and  Ackxowlbdombht  or  Ibstrumbhtb. 

III.  Effbot  of  Recordiho»  or  thb  Want  Thbrbof. 

IV.  MoDB  OF  Rbgordiho. 
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ARTICLE  I. 


WHAT  MAY   BE   RECORDED. 

BscTioH  1 159.  Letters  patent  may  be  recorded  without  acknowledgment 

Effect  of  recording. 

1160.  What  kind  of  instruments  may  be  recorded. 

1161.  Instruments  evidencing  title  declared  by  judgment,  recorded. 

1162.  What  shall  not  be  recorded. 

1163.  Instruments  proved  by  other  than  subscribing  witnesses, 
when  and  how  recorded. 

1164.  Instruments    executed   under    power   of   attorney,   when 
deemed  recorded. 

1165.  Powers  of  attomcYi  how  revoked. 

Sec.  1159.    Letters  patent  from  the  United  States  or 

recorded    from  the  State  of  California,  duly  executed  and  autbenti- 

ackn^iedg-  catcd  pursaant  to  existing  law,  granting  real  property  in 

^^  '  this  State,  may  be  recorded  withoat  acknowledgment  or 

^<o^^      farther  proof.    Such  recording  shall  have  like  effect  as  the 

recording  of  instruments  mentioned  in  the  next  uectioD. 

[New  section.]  *'  Conveyances/'  Sec.  18. 


Letters 
pitent  mwkj 


What  kind 
ofinstru* 
mentamaj 
be  recorded. 


Instruments 
evidencing 
title  de- 
c\KnA  by 
Judgment,  • 
recorded. 


What  shall 
not  bo 
recorded. 


Seo.  1160.  Beal  instruments  mentioned  in  Sec.  1092 
may  be  recorded  when  acknowledged,  or  proved  and  cer- 
tified as  provided  in  this  chapter. 

[New  section.]         For  construction    of  registration  laws  generally,  see : 

Woodworth  vs.  Gutsman,  1  CaL,  203 ;  Call  vs.  Hart- 
ings,  3  Cal.,  179;  Mesick  vs.  Sunderland,  6  CaL, 
279  ;  Dennis  vs.  Burnett,  6  Cal.,  670 ;  Bird  vi.  Den- 
nison,  7  Cal.,  297;  Ghamherlain  vs.  Bell,  7  Gal.,  292; 
Huuter  vs.  Mason,  12  Cal.,  363 ;  Pixley  vs.  Hngpni, 
15  Cal.,  127;  Smith  vs.  Dall,  13  Cal.,  510;  Jones 
vs.  Martin,  16  Cal.,  165  ;  McCabe  vs.  Grey,  20  Cal., 
509 ;  Wallace  vs.  Moody,  26  Cal.,  387  ;  Fogarty  vs. 
Sawyer,  23  Cal.,  570;  Page  vs.  Rogers,  31  Cal.,  293. 
e 

Sec.  1161  In  judgments  of  partition,  and  In  judg- 
ments determining  title  to  real  properly,  the  Court,  at 
the  time  of  rendering  judgment,  or  at  any  time  there- 
after, may  require  the  respective  parties,  or  a  Commis- 
sioner, to  make  and  acknowledge  such  grant,  for  record, 
as  will  enable  them  to  have  recorded,  in  the  land  records, 
the  evidence  of  their  respective  titles,  as  shown  by  the 
judgments. 

[New  section.] 

Sec.  1162.  Instruments  not  acknowledged,  or  proved 
and  certified  as  required  by  this  chapter,  and  instruments 
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not  aaihorized  bj  law  to  be  recorded,  shall  not  be  tran- 
scribed into  the  books  of  record.  If  so  transcribed,  the 
transcription  does  not  impart  notice,  or  have  any  legal 
effect. 

[New  aeetion.]  Raoeoallat  ts.  SaDsevain,  32  Cal.,  376,  450 ;  Mion  vs. 

O'Connor,  27  Cal.,  238;  Smith  rs.  Brannan,  13  Cal., 
107 ;  Hastings  ts.  Vaugban,  5  Gal.,  305 ;  Mesick  rs. 
Sunderland,  6  Gal.,  297 ;  Wolf  vs.  Fogarty,  6  Gal., 
224. 

Note. — The  first  clause  of  this  section  establishes  a  posi- 
ttro  duty,  for  the  violation  of  which  the  Beoorder  is  liable 
to  punishment  under  provisions  in  the  Penal  Code.  The 
last  clause  exprewea  what  arises  from  implication  under  the 
preceding  section,  as  established  by  numerous  adjudications. 
It  is  deemed  best  to  give  clear  expression  to  the  law  guard- 
ing the  public  records  against  unauthorized  registration. 

Sec.  1163.    An  instrument  proved  by  other  than  sub-  instruments 

scribing  witnesses,  and  certified  pursuant  to  Sec.  1189,  Sthlrthra 

may  be  recorded  in  the  proper  office,  if  the  original  is  at  ^tneases!^ 

the  same  time  deposited  therein  to  remain  for  public  in-  Z^n^ 
spection,  bat  not  otherwise. 

K.  T.  G.  G.,  Sec.  510  ;  "  Conveyances,"  Sec.  10. 

Sec.  1164.     An  instrument  executed  by  an  attorney  in  instruments 
fact,  and  filed  for  record,  or  transcribed  into  the  proper  under  power 
books  of  record,  shall  not  be  deemed  recorded  until  the  when  deraa- 
power  of  attorney  authorizing  the  execution  of  the  in- 
strument is  also  recorded  in  the  same  office.     They  are 
deemed  one  instrument,  though  they  may  be  recorded  at 
different  times. 

[New  section.] 

Sec  1165.    No  instrument  containing  a  power  to  con-  Powersof 

«,       .  T  1.1     attorney, 

vey  or  execute  instruments  affecting  real  property,  which  bow  revoked 
has  been  recorded,  is  revoked  by  any  act  of  the  party  by 
whom  it  was  executed,  unless  the  instrument  containing 
such  revocation  is  also  acknowledged  or  proved,  certified 
and  recorded  in  the  same  office  in  which  the  instrument 
containing  the  power  was  recorded. 

[New  section.]  "  Conveyances,"  Sec.  28 ;  N.  Y.  G.  0.,  Sec.  562. 
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ARTICLE  n. 

PROOF  AHB  ACKNOWLKDOMBHT    OF  IRBTRrlhBTrS. 

Section  1169.  By  whom  acknowledgments  may  be  taken  in  this  State. 

1170.  Same. 

1171.  By  whom  taken  without  the  State. 

1172.  By  whom  taken  without  the  United  States. 

1173.  Deputy  oan  take  acknowledgment. 

1174.  Requisites  for  acknowledgments. 

1175.  Officer  mnat  indorse  certificate. 
IITS.  Wvnm  of  nurtMimtit 

1177.  Attorney  in  fact  must  ozhihit  to  officer,  irktL. 

1178.  Form  of  certificate  when  acknowledgment  is  by  attonMj  ia 

fact. 

1179.  Acknowledgment  by  married  woman. 

1180.  Form  of  certificate  when  acknowledgment  is  by  married 

woman. 

1181.  Conveyance  by  married  woman,  effect  of. 

1182.  Interpreter  may  be  employed. 

11 85.  Proof  of  execution,  how  made. 

1184.  Witness  must  be  personally  known  to  officer. 

1186.  Witness  shall  prore,  what 

118A.  Certificate  of  officer  shall  be  indorsed  thereon,  setting  forth 
what 

1187.  Handwriting  may  be  proved,  when. 

1188.  Evidence  must  prove,  what 

1189.  Certificate  of  officer. 

1190.  Officers  authoriied  to  do  certain  things. 

1191.  Officers  must  affix  their  signatures. 

1192.  When  instrument  is  improperly  certified,  party  may  kare 

action  to  correct  error. 

1193.  In  certain  eases,  parties  interested  entitled  to  aetion    in 

Court  to  obtain  judgment  of  proof  of  an  instrument  for 
record. 

1194.  Conveyances  heretofore  made  to  be  governed  by  then  exist- 

ing  laws. 

1195.  Recording,  and  as  evidence,  to  be  governed  by  then  exist- 

ing laws. 
1190.  Statutes  curing  acknowledgments,  etc.,  preserved. 

By  whom  Seo.  1169.    The  proof  or  acknowledgment  of  an  in- 

mentoma/"  strament  may  be  made  at  any  place  within  this  State, 
this  state,      bofore  a  Jastice  or  Clork  of  the  Snpreroe  Court. 

N.  T.  C.  C,  Sec.  510 ;  "  Conveyanoes,"  Sec  4. 

Same.  Sec.  1170.     The  proof  or  acknowledgment  of  an  in- 

strament  may  be  made,  in  this  State,  within  the  city, 
county  or  district  for  which  the  officer  was  elected  or 
appointed,  before  either — 

1.  A  Judge  or  Clerk  of  a  Court  of  record ;  or, 

2.  A  Mayor  or  Eecorder  of  a  city;  or, 
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3.  A  Jastice  of  the  Peace ;  or, 

4.  A  County  Kecorder;  or, 

5.  A  Notary  Public. 

N.  T.  0.  C,  See.  617  ;  "  Cony^ances,''  Soo.  4;  Hopkins 
T8.  Delaney,  8  Cal.,  85  ;  Ingoldsby  vs.  Juan,  12  Cal., 
664;  Mailer  vs.  Boggs,  25  Cal.,  175;  Kimball  ti. 
Semple,  25  Cal.,  440. 

Seo.  1171.     The  proof  or  acknowledgment  of  an  in-  By  whom 
strument  may  be  made  without  this  State,  but  within  the  ontthestate 
United  States,  and  within  the  jurisdiction  of  the  officer, 
before  either — 

1.  A  Judge  or  Clerk  of  any  Court  of  record  of  the 
United  States;  or, 

2.  A  Judge  or  Clerk  of  any  Court  of  record  of  any 
State  or  Territory ;  or, 

3.  A  Commissioner  appointed  by  the  Governor  of  this 
State  for  that  purpose,  pursuant  to  special  statutes;  or, 

4.  A  Notary  public. 

K.  T.  C.  C,  Seo.  51 8 ;  *'  Conveyances/'  Seo.  4 ;  Lord  ts. 
Sherman,  2  Cal.,  498. 

Sec.  1172.    The  proof  or  acknowledgment  of  an  instrn-  BTwhom 
ment  may  be  made  without  the  United  States,  before  out^uie 

.,,  United 

eitner —  sutes. 

1.  A  Minister  Plenipotentiary,  or  Minister  Extraordi- 
nary, or  Charge  d* Affaires  of  the  United  States,  resident 
and  accredited  in  the  country  where  the  proof  or  ac- 
knowledgment is  made;  or, 

2.  A  Consul  or  Vice  Consul  of  the  United  States,  resi- 
dent in  that  country;  or, 

3.  A  Judge  of  a  Court  of  record  of  the  country  where 
the  proof  or  acknowledgment  is  made ;  or, 

4.  Commissioners  appointed  for  such  purposes  by  the 
Governor  of  the  State,  pursuant  to  special  statutes;  or, 

5.  A  Notary  Public. 

N.  T.  C.  C,f  Sec.  619 ;  **  ConTeyances/'  Seo.  4 ;  Mott  vs. 
Smith,  16  Cal.,  633;  MoMinn  ts.  O'Connor,  27  Cal., 
238. 

Ssc.  1173..   When  any  of  the  officers  mentioned  in  the  Dopnty  can 
four  preceding  sections  are  authorized  by  law  to  appoint  acknowiedg- 
a  deputy,  the  acknowledgment  or  proof  may  be  taken  by 
snch  deputy,  in  the  name  of  his  principal. 

"  Conreyances,"  Sec.  4;  Mailer  rs.  Boggs,  26  Ca!.,  176. 
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Offloermuat 

indone 

certificate. 


Vonn  of 
eertiflcate. 


Attorney  Id 
fiMt  most 
exhibit  to 
officer,  what. 


Seo.  1174.  The  acknowledgment  of  an  iDBtrament 
must  not  be  taken  unless  the  officer  taking  it  knows,  or 
has  satisfactory  evidence,  on  the  oath  or  affirmation  of  a 
credible  witness,  that  the  person  making  such  acknowl- 
edgment is  the  individual  who  is  described  in  and  who 
executed  the  instrument. 

N.  T.  C.  C,  Seo.  620;  *' Conyeyancea,"  Sec  6;  Reliej 
T8.  Danlap,  7  Cal.,  160 ;  Wolf  ts.  Fogarty,  6  Cal., 
224. 

Sec.  1175.  An  officer  taking  the  acknowledgment  of 
an  instrument  must  indorse  thereon  a  certificate,  signed 
by  himself,  stating  the  fact  of  acknowledgment  and  that 
the  person  making  the  same  was  known  to  the  officer  to 
be  the  person  whoso  name  is  subscribed  to  the  instrnment 
as  a  party,  or  was  proved  to  be  such  by  the  oath  or  affir- 
mation of  a  credible  witness,  whose  name  shall  be  inserted 
in  the  certificate.  If  the  person  is  a  married  woman  or 
an  attorney  in  fact,  the  certificate  shall  contain  such  addi- 
tional facts  as  are  required  by  Sees.  1177  and  1178. 

[New  seoUon.]  Baaed  on  Soo.  7,  "  ConveyaDcea ;"  Eelsey  ▼«.  Dnalapi  7 

Cal.,  160;  Hopkins  vs.  Delaney,  8  Cal.,85 ;  Bryan  vi. 
Ramarii,  8  Cal.,  461 ;  Henderson  ts.  Grewell,  8  Cal.» 
584;  Fogarty  vs.  Findey,  10  Cal.,  280;  Toacbard  tr. 
Crow,  20  Cal.^  150;  Stark  ts.  Barrett,  15  Cal.,  361; 
Colton  TS.  SeaTy,  22  Cal.,  496 ;  Kimball  ts.  Sonpls, 
25  Cal.,  440 ;  Jansen  ts.  CahUl,  22  Cal.,  563;  McMina 
TS.  O'Connor,  27  Cal.,  328. 

Sec.  1176.  The  certificate  must  be  substantially  in  the 
following  form: 


State  of 

County  of  — 

On   this  - 


.,} 


88. 


day  of 


in   the  year 


before 


me  [here  insert  the  name  of  the  officer,  followed  by  the 

name  of  the  office],  personally  appeared ,  known 

to  me  [or  proved  to  me  on  the  oath  of ]  to  be  the 

person  whose  name  is  subscribed  to  the  within  instru- 
ment, and  acknowledged  to  me  that  he  [or  they]  executed 
the  same. 

[Name  of  officer  and  name  of  office.] 

[New  section.] 

« 

Sec.  1177.  When  an  instrument  is  subscribed  in  the 
name  of  the  principal,  by  an  attorney  in  fact,  who  desires 
to  acknowledge  the  same,  he  must  exhibit  to  the  officer— 

1.  A  power  of  attorney,  duly  acknowledegd  or  proved 
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for  recording,  authorizing  the  execution  of  the  instru- 
ment; or, 

2.  If  recorded,  the  original  or  a  certified  copy  of  the 
record  thereof. 

[New  teetion.] 

Sec.  1178.     The  certificate  of  acknowledgment  by  an  ForiAofcer. 
attorney  in  fact  must  be  substantially  in  the  following  acknowiedg. 

A  ment  it  by 

lOrm  :  attorney  ii 

Stats  of  — 
County  of  — 


--. }  ™ 


attorney  in 
&ct. 


On  this day  of ,  in  the  year ,  before  mo 

[here  insert  the  name  of  the  officer,  followed  by  the  name 

of  the  office],  personally  appeared ,  known  to  me 

[or  proved  to  me  on  the  oath  of  — -]  to  be  the  person 
whose  name  is  subscribed  to  the  within  instrument  as  the 

attorney  in  fact  of ,  and  exhibited  to  me  a 

power  of  attorney  duly  acknowledged  [or  proved,  if  so], 

purporting  to  be  subscribed  by  said ,  and 

ackDOwhedged  to  me  that subscribed  the 

name  of thereto  as  principal,  and  his  own 

name  as  attorney  in  fact. 

[Name  of  officer  and  name  of  office.] 

[Xew  Mction.]  Ooode  vs.  Smith  and  Wife,  13  Cal.,  83;   Hopkins  vs. 

Delaney,  8  Cal.,  85;  Jansen  rs.  HeCahUI  and  Wife, 
22  Cal.,  563. 

Sbo.  1179.     The  acknowledgment  of  a  married  woman  Acknowi. 

,  edgmect  by 

to  an  instrument  purporting  to  be  executed  by  her  must  married 
not  be  taken,  unless  she  is  made  acquainted  by  the  officer 
with  the  contents  of  the  instrument  on  an  examination 
without  the  hearing  of  her  husband,  nor  certified  unless 
she  thereupon  acknowledges  to  the  officer  that  she  exe- 
cuted the  instrument,  and  that  she  does  not  wish  to  re- 
tract such  execution. 

[New  tecUon.]  "  Conyeyancei/'  See.  23;  N.  T.  C.  C,  See  521;  Jansen 

▼8.  McCahUl,  22  Cal.,  563;   Kendall  ti.  MUler,  9 
Cal.,  591 ;  Pease  vs.  Barbiers,  10  Cal.,  436. 

Sec   1180.    The  certificate  of  the  acknowledgment  of  a  Fonnofcer- 

.     t  ■  «  *    II      .  •    ^  11        •  tiflcatewhen 

marned  woman  must  be  substantially  in  the  following  acknowiedg- 

-  ^  o    ment  ii  by 

form :  married 


State  of 
County  of  - 


_-i->- 


womant 


On  this day  of ,  in  the  year ,  before  me 

[here  insert  the  name  of  the  officer,  followed  by  the  name 

81 
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00IIT«7M1M 

bjmamed 
woman. 
«ff«ct  of. 


of  the  oflSce],  persoDally  appeared 
[or  proved  to  me  on  the  oath  of 


,  known  to  me 

— ]  to  be  the  person 
whose  name  is  subscribed  to  the  within  instrument,  de> 
scribed  as  a  married  woman;  and,  upon  an  examination 
without  the  hearing  of  her  husband,  I  made  her  acqaaintcd 
with  the  contents  of  the  instrument  and  thereupon  she 
acknowledged  to  me  that  she  executed  the  same,  and 
that  she  does  not  wish  to  retract  such  execution. 

[Name  of  ofSoer  and  name  of  office.] 

[New  Motion.] 

Seo.  1181.  A  conveyance  or  other  instrument  affect- 
ing real  property,  when  acknowledged  by  a  married 
woman,  has  the  same  effect  as  if  she  were  unmarried, 
and  may  be  acknowledged  in  the  same  manner,  except 
as  mentioned  ip  the  last  two  sections,  but  has  no  validity 
until  so  acknowledged. 

N.  T.  C.  C,  Sm.  532. 


IntMpnter 
maj  M 


Proof  of 

«xecotloiii 

bov 


Sbo.  1182.  An  interpreter  may  be  employed  and  sworn 
by  the  officer,  to  interpret,  in  taking  acknowledgment  or 
proof  of  an  instrument,  when  the  parties  acknowledging" 
or  the  witnesses  proving  do  not  understand  the  English 
language.  An  interpreter  is  prima  facie  presumed  to 
have  been  employed  when  necessary,  and  tho  hci  need 
not  be  stated  in  the  certificate. 

[Now  sootion.] 

Sic.  1183.  Proof  of  the  execution  of  an  instrument, 
when  not  acknowledged,  may  be  made,  either — 

1.  By  the  party  executing  it,  or  either  of  them;  or, 

2.  By  a  subscribing  witness;  or, 

8.  By  other  witnesses,  in  cases  mentioned  in  Sec.  1187. 

[Now  soodoB.]  *'  CvKVJMkCm," 


wit 

mwlbo 


Sxa  1184.  If  by  a  sabscribing  witness,  such  witness 
must  be  personally  known  to  the  officer  taking  the  proof 
to  be  the  person  wboee  name  is  subscribed  to  the  instni- 
ment  as  a  witness,  or  most  be  proved  to  be  sach  by  the 
oath  of  a  credible  witness. 


[Now 


J 


t« 


>» 


Sia  I1S5.  The  subecribing  witncM  most  prove  that 
the  person  whose  name  is  sabecribed  to  the  instrument 
as  a  party  is  the  person  deeeribed  in  It,  and  that  such 


CIVIL  CODE.  243 

person  executed  it,  and  that  the  witness  sabscribed  his 
name  thereto  an  a  witness.    . 

[Hew  aMtion.]  "  ConveyAnoes/'  See.  13— modified. 

Sic.  1186.    The  officer  taking  the  proof  mast  indorse  Certifloat«of 

^.^      ^  ,       .  .1.1  .    /»       I  officer  shall 

a  certificate  on  th(»  instrument,  which  must  set  forth —       be  indoned 

1.  If  proved  by  the  party:  the  facts  required  to  have  letting  i>rth 
been  shown  in  the  certificate  of  acknowledgment  of  the 

party,  if  it  had  been  taken. 

2.  If  proved  by  the  subscribing  wittiess:  that  such 
witness  was  personally  known  to  the  officer  granting  the 
certificate  to  be  the  person  whose  name  is  subscribed  to 
the  instrument  as  a  witness,  or  was  proved  to  be  such  by 
the  ofith  or  affirmation  of  a  witness  whose  name  must  be 
inserted  in  the  certificate. 

3.  The  proof  given  by  the  witness  of  the  execution  of 
the  instrument,  and  of  the  facts  that  the  person  whose 
name  is  subscribed  to  it  as  a  party  is  the  party  who  exe- 
cuted the  same,  and  that  the  witness  subscribed  his  name 
to  the  instrument  as  a  witness. 

[Vew  Metion.]  "  CooTejanoes/'  Seo.  13 — modified;   Eelsey  ts.  Donlap, 

7  Cal.  160;  Fogarty  ts.  FinUj»  10  Cal.,  339 ;  Whit- 
ney Ti.  Arnold,  10  Cal.,  631. 

Sec.  1187.  The  execution  of  an  instrument  may  be  Handwriting 
established  by  proof  of  the  handwriting  of  the  party  ^i^ed,when 
and  of  a  subscribing  witness,  in  the  following  cases : 

1.  When  the  parties  and  all  the  subscribing  witnesses 
are  dead;  or, 

2.  When  the  parties  and  all  the  subscribing  witnesses 
are  non-residents  of  the  State  and  refhse  to  appear  and 
make  proof  before  the  {proper  officer  in  the  jurisdiction 
where  they  reside ;  or, 

3.  When  the  place  of  their  residence  is  unknown  to  the 
party  desiring  the  proof,  and  cannot  be  ascertained  by 

the  exercise  of  due  diligence ;  or,  "" 

4.  When  the  subscribing  witness  conceals  himself,  or 
cannot  be  found  by  the  officer  by  the  exercise  of  due  dili- 
gence, in  attempting  to  serve  the  subpoena  or  attachment; 

5.  In  case  of  the  continued  failure  or  refusal  of  the  wit- 
itess  to  testify,  for  the  space  of  one  hour,  after  his  appear- 
aoee. 

Pev  feetion.]         Bute.  1861,  621;   " ConTeyanees,"  See.  17— modified; 

Laaden  ts.  Bolton,  36  Cal.,  398. 
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Seo.  1188.  The  evidence  mast  satiafaotorily  prove  to 
the  officer  the  following  facts : 

1.  One  or  more  of  the  conditions  mentioned  in  the  pre* 
ceding  section ;  and, 

2.  That  a  witness  testifying  knew  the  person  trbose 
name  purports  to  be  sabscribed  to  the  instmment  as  a 
party,  and  is  well  acquainted  with  his  signature,  and  that 
it  is  genuine;  and, 

3.  That  a  witness  testifying  personally  knew  the  per 
son  who  subscribed  the  instrument  as  a  witness,  and  is 
well  acquainted  with  his  signature,  and  that  it  is  geDaine. 

[New  aeotioD.]  "  ConTeyanees/'  Seo.  15— modifiod. 


Oertlflcate 
of  officer. 


Offlceis 
Mithorised 
to  do  certain 
things. 


Offloers  mutt 
affix  their 
rignatares. 


Sec.  1189.  The  officer  shall  Indorse  on  the  instrament 
his  certificate,  stating  the  precedent  fact  contained  in  the 
subdivision  of  Sec.  1187  upon  which  is  founded  the  right 
to  prove  the  execution  of  the  instrument  by  other  than  sab- 
scribing  witnesses;  also,  the  facts  required  to  be  proved  in 
the  preceding  section. 

[Now  seetion.]  "  CoiiToyances/'  Seo.  5,  in  eabstanoe. 

Seo.  1190.  Officers  authorized  to  take  the  proof  of 
instruments,  are  authorized — 

1.  To  administer  oaths  or  affirmations,  as  prescribed  in 
Sec.  2093,  Code  of  Giyil  Peocedure. 

2.  To  issue  subpoena,  as  prescribed  in  Sec.  1986,  Codi 
OF  Civil  Procedure. 

8.  To  punish  for  contempt,  as  prescribed  in  Sees.  1991| 
1993, 1994,  Code  of  Civil  Procedure. 

The  civil  damages  and  forfeiture  to  the  party  aggrieved, 
are  prescribed  in  Sec.  1992,  CoDiiOF  Civil  Prookdubk. 

KoTB. — The  sections  aboTe  oited  need  to  be  extmined,  t» 
make  rare  that  they  are  ample  enough  for  the  porpoie. 
The  remedies  in  that  Code  and  in  the  ConToyanee  Act  an 
substantially  duplicate. 

Sec.  4191.  Officers  taking  and  certifying  acknowledg- 
ments or  proof  of  instrument  for  record,  must  autheoti- 
cate  their  certificates  by  affixing  thereto  their  signatures, 
followed  by  the  names  of  their  office  and  the  city,  county 
or  district  within  which  they  have  jurisdiction;  also, 
their  seals  of  office,  if,  by  the  laws  of  the  State  or  coan- 
try  where  the  acknowledgment  or  proof  is  taken,  or  by 
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lathority  of  which  they  are  aetiDg,  thej  are  required  to 
have  official  seals. 

[5eir  Kction.]  Hastiogs  vs.  Vanghan,  5  Cal.,  316 ;  Mott  ri.  Smith,  16 

Cal.,  533 ;  Ingoldsby  ts.  Jaan,  12  Gal.,  564 ;  Toach- 
ard  Ts.  Crow,  20  Cal.,  150. 

Sec.  1192.    When  the  ackDOwledgment  or  proof  of  the  wh«nin. 

execution  of  an  instrument  is  properly  made,  but  defec-  impruperiy 

lively  certified,  any  party  interested  may  have  an  action  oartymaj 

in  the  District  Court,  under  the  Code  of  Civil  PROOBDuas,  to  oSr%ct^° 

to  obtain  a  judgment  correcting  the  certificate.    A  copy  *"^'' 
of  such  judgment  annexed  to  the  instrument  has  the  same 
effect  as  an  acknowledgment  certified  under  this  chapter. 

[Hew  section.]  Note. — This  section  is  a  substitute  for  special  proceed- 
ings before  the  County  Judge,  prorided  for  in  seven  sec- 
tions of  the  Act  of  1860  (Stats.  1860,  177). 

Sec.  1193.     Any  person  interested  under  an  instrument  in  certain 
entitled  to  be  proved  for  record,  may  institute  an  action  l^em^^' 
io  the  District  Court,  under  the  Code  of  Civil  Procedure,  lotion  in 
against  the  proper  parties,  to  obtain  a  judgment  proving  tiUn  jadg^  ' 
Bach  instrument.     The  mode  of  proceeding  and  the  rules  prmfofan 
of  evidence  are  the  same  as  in  other  civil  actions.    A  forrocord? 
copy  of  the  judgment,  showing  the  proof  of  the  instru- 
ment, and  attached  thereto,  entitles  such  instrument  to 
record,  with  like  effect  as  if  acknowledged. 

[New  section.]  Noti. — This    is    an  ample  concurrent   remedy,  which 

would  be  used  only  in  oases  where  it  is  dmcult  to  make  the 
proof  under  the  strict  statutory  mode. 

• 

Sec   1194     The  legality  of  the  execution,  acknowledg-  OonveyaDces 

ment,  proof,  form  or  record  of  any  conveyance  or  other  made  to  be 

iDtttrument    heretofore    made,  executed,   acknowledged,  thl^txitt/ 

proved  or  recorded,  shall  not  be  affected  by  anything  con-  "* 
tained  in  this  chapter,  but  shall  depend  for  its  validity 
and  legality  upon  the  laws  then  existing. 

**  Conveyances/'  Sec.  42. 

Sec.  1196.    All  conveyances  of  real  property  heretofore  Recordinj, 
made  and  acknowledged,  or  proved  according  to  the  laws  dence,  to  be 
10  force  at  the  time  of  such  making  and  acknowledgment  then»iivt. 
or  proof,  shall  have  the  same  force  as  evidence,  and  be 
recorded  in  the  same  manner  and  with  the  like  effect  as 
eoDvoyances  executed  and  acknowledged  in  pursuance  of 
this  chapter. 

*'  ConTeyaneeSy"  Sec.  41. 


ing  laws. 
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Sko.  1196.  The  repeal  or  saperseding  of  statutes,  vali- 
dating or  curing  void  or  defective  proof  or  acknowledg- 
ment, or  recording  of  an  instrument,  does  not  abolish  or 
alter  the  effects  of  such  statutes,  but  they  continue  in 
like  manner  and  extent  as  if  the  statutes  were  not  re- 
pealed or  superseded. 

[New  soetion.]         Nora*— BiMd  «a  » large  number  of  cuatiTe  stotiitei. 


ARTICLE  in. 


■FFKOT  OF  REGORDIHa. 

SiCTioR  1200.  Purchaser  for  Talne. 

1201.  Unreoonled  instrament  valid  between  the  parties.     • 

1202.  Unreoorded  iaetramenfc,  when  Toid. 

1203.  Priority  of  record. 

1204.  Purchase  from  subsequent  grantee  without  notioe  of  prior 

unrecorded  grant,  valid. 

1205.  When  prior  and  subsequent  grant  are  both  recorded,  a  rendee 

under  the  latter  takes  with  notice  of  the  fonner. 

1206.  Holder  of  recorded  instrument  is  presumed  bona  fide  par- 

chaser  as  against  whom. 

1207.  Actual  notioe,  etc.,  evidence  of  bad  faith. 

1208.  Cironmstanoes  to  rebut  presumption. 

1209.  Unreoorded  instruments  void  as  against  eneumbniioas. 

1210.  Sheriff's  grant  has  relation  to  encumbrance  as  monimeiit  of 
%tit]e. 

1211.  Sheriff's  grants  and  certificates  of  purchase  subjeeC  to  this 

article. 

1212.  Priority  of  reoord  gives  priority  of  right. 

1213.  Action  in  District  Court  to  quiet  title  in  certain 


Porchsser 
for  yalne. 


Sec.  1200.  A  purchaser  for  value  of  real  property  is 
one  who  acquires  an  interest  in  property  under  a  real 
instrument  mentioned  in  Sec.  1092,  and  for  which  he  has 
paid  a  valuable  consideration.  A  mortgagee  or  encum- 
brancer, and  his  assignees,  are  also  purchasers  for  value 
when  the  mortgage  or  encumbrance  is  executed  or  created 
to  secure  bona  fide  obligations. 

[New  section.] 


NoTB. — There  are  so  many  places  where  this  term 
chasers  for  value/'  occurs  in  the  Code,  that  it  seems 
sary  to  extend  its  meaning  to  embrace  all  things  neeecsary 
under  Sec.  1002,  and  mortgages,  contrary  to  the  intentioB 
manifested  in  note  to  Sec.  1002.    The  provirioaa  of  this 

article  are  applied  to  mortgages  by  See. .     See  IKtie 

on  Mortgage*. 
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Sio  1201.    An  anreoorded  instrament  is  valid  as  be-  unncorded 
tween  the  parties  thereto  and  those  who  have  notice  yaudbe. 

.,  -  tween  the 

tbereoi.  ptftiee. 

[K«w  Motion.]         Bwed  on  "  OonrejMiMi/'  Sees.  34, 25, 36 ;  Landen  et  »1. 

T8.  Bolton,  26  C»l.,  898. 

Sic.  1202.    An  unrecorded  instmment  is  void  as  against  unreoorded 
an  instrament  acquired  in  good  fi^ith  and  for  Value,  prop-  when  void.* 
eriy  acknowledged,  or  proved,  certified   and  recorded, 
affecting  the  same  property  and  derived  from  the  same 
soarce. 

[New  Motion.]         Sued  on  '<  Conreyanees/'  Sees.  24,  25,  26;   Clark  ts.  ^ 

Foj,  20  CaL 

Sec  1203.    A  prior  instrament  affecting  real  property,  Priority  of 
recorded  after  the  recording  of  a  subsequent  instrument 
affecting  the  same  property,  and  derived  from  the  same 
source,  roost  not  be  deemed  recorded  as  against  the  sub- 
sequent instrument. 

[New  Motion.] 

Sbo.  1204.    A  person  acquiring  an  instrument  in  good  pnichue 

faith  and  for  value,  of  a  person  holding  under  a  recorded  qnent 

instrument,  takes  the  right  or  property,  as  against  any  SS^^t 

claims  of  another  holding  under  a  prior  unrecorded  in-  prtornore- 

struroent  affecting  the  same  property'  and  derived  from  ^t;Taiid. 

the  same  source. 

.**  * 

[Kew  Modon.]         Mahonej  vs.  Middleton,  SapreiiSe  Court  of  Cal.,  Jan. 

Term,  1871. 

Sec.  1205.  When  a  prior  instrument  is  recorded  sub-  wben  prior 
sequently  to  the  recording  of  a  subsequent  instrument,  a  qaentgrwt 
person  taking  from  the  holder  of  the  subsequent  instru-  ^rded,  a 
ment,  takes  with  notice  of  all  facts  and  conditions  exist-  ^^rthe 
ing  between  the  holders  of  the  prior  and  subsequent  in-  vitiTnotice 
Btruments  as  to  good  faith  and  valuable  consideration.         ^    ^  "^^ 

[New  Motion.] 

Seo.  1206.    The  holder  of  a  recorded  instrument  is  pre-  Holder  of 
sumed,  as  against  the  holder  of  an  unrecorded  instrument,  strament  is' 
to  be  a  holder  in  good  faith,  but  the  former  must  affirma-  E^a  fld« 
tively  show  a  valuable  consideration.  MagiaMt 

whom. 
[New  Motion.]         Nots. — This  modifies  the  mle  in  Lander  ts.  Bolton  (26 

CaL,  393),  and  in  Long  vs.  Dollarhide  (24  Cal.,  218),  bat  is 

sustained  by  BasMt  ts.  Noisworthy  (2  Leading  Cases  in 

Equity,  84). 
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Actual  Seo.  1207.    Actual  notice  of  tbo  unrecorded .  instm- 

eTidwaceof*  ment,  by  the  holder  of  the  recorded  iostrufnent  subse- 
quently executed,  is  prima  facie  evidence  of  bad  faith. 

[N«w  section.] 

circom-  Seo.  1208.    Possession  of  the  premises  under  the  unre- 

stancea  to  * 

rebatpra.     cordcd  Instrument,  or  inadequacy  of  consideration  for  the 

■umption.  A         f 

recorded  instrument,  are  circumstances  tending  to  show 
actual  notice  or  bad  faith,  and  to  rebut  the  presumption 
mentioned  in  Sec.  1206. 

[New  section.]  Fair  ts.  Sterenot,  29  Oal.,  480  ;  Stafford  ts.  Liok,  7  CaL» 

439  ;  Hunter  tb.  Watson,  12  Cal.,  376 ;  Lastrade  ti. 
Baith,  19  Cal.,  676 ;  Button  ts.  Wauschaner,  21  CaL» 
627  ;  Lander  vs.  Bolton,  26  CaL,  393. 

Unrecorded        Seo.  1209.    An  Unrecorded  instrument  is  also  void  as 
TJidaB         against  encumbrances  acquired  in  good  faith  and'for  value, 
cambrances.  and  duly  authenticated  and  recorded  by  authority  of  any 
existing  law. 

[New  section.]  "  ConToyances/'  Sees.  24,  25,  26,  amplified  to  cover  all 

classes  of  liens.    Hunter  vs.  Watson,  12  Cal.,  363. 

Sheriff's  Sbo.  1210.    A  grant  made  by  a  Sheriff,  or  other  officer 

GaDthaare-  °  "^ 

lion  to  en-  or  pcrsou,  to  Satisfy  an  encumbrance  on  real  property, 

aflmaniment  relates  back  to  the  time  of  creating  or  recording  the  en- 
cumbrance, and  both  the  encumbrance  and  grant  are 
muniments  of  the  same  title. 

[New  section.] 

Sheriff's  Seo.  1211.    Sheriffs'  grants  or  certificates  of  purchase 

cerSflcates     are  subject  to  the  provisions  of  this  article,  and  are  gov- 
■aiSectto      erned  by  tbo  same  rules  with  respect  to  unrecorded  in- 


thls  article 


struments  as  are  other  real  instruments. 

[New  section.]  Hanter  ts.  Watson,  12  Cal.,  363. 


I'riorityof         Sec  1212.    Priority  of  record  establishes  priority  of 

record  gives  •'  r  tf 


right. 


ri^ht^^  ^     I'igbt,  subject  to  the  conditions  of  good  faith  and  valuable 
consideration. 

[New  section.]  Based  on  **  Conveyances,''  Sec.  26. 

Note. — Instruments,  "  to  operate  as  notices  to  third  per- 
sons," must  be  recorded.    ("  Conveyances,"  See.  24,  IS&O.) 

Instruments  "  shall,  from  the  time  of  filing,  impart  no- 
tice to  all  persona"  and  all  "  subsequent  pureko§en  and 
mortgagees  shall  be  deemed  to  purchase  with  notice. " 
('<  Convejanoes,"  Seo.  25,  i860.) 

The  words  "  all  pereone'*  mean  subsequent  "  purchaaera 
and  mortgagees."    (McCabe  vs.  Grey,  20  Cal.,  509.) 
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See.  26  was  mmended  February,  1864  (Stats.  186i,  85),  so 
as  to  read  "  and  .subsequent  purchasers,  mortgagees  and 
'  lien  holders  shall  be  deemed  to  purchase  and  take  with  no- 
tice." 

What  kind  of  lien  holders?  Was  it  the  intention  to  pro- 
tect encumbrancers  and  lien  holders  of  all  kinds  against 
unrecorded  deeds  f  It  would  seem  so,  yet  the  purpose  is 
but  half  expressed.  The  new  section  (26)  has  not  been 
amended  so  as  to  declare  the  further  and  final  effect  of  want 
of  recording  as  against  lien  holders.  A  lien  holder  is  not  a 
"purchaser,"  within  Sec.  26,  nor  the  lien  a  "conveyance," 
within  Sec.  36.  There  is  unnecessary  incongruity  in  our 
.  laws  upon  this  subject. 

There  are  three  classes  protected  against  unrecorded  in- 
struments : 

1.  Purchasers  and  mortgagees  in  good  faith,  under  Sees. 
26  and  36,  "  Conveyances.'' 

2.  Lien  holders  (doubtful)  under  Sec.  25,  as  amended.     * 

3.  Creditors,  in  cases  of  transfer  of  personal  property 
without  delivery,  etc.,  under  Sec.  15,  "  Fraudulent  Convey- 
ances and  Contracts,''  eanetueively  fraudulent  against  ered- 
iiore. 

Why  should  one  effect  be  given  to  an  unrecorded  deed 
and  another  to  a  sale  of  undelivered  property  ? 

There  is  no  good  reason  why  iedl  these  transfers,  whether 
of  real  or  personal  property,  where  certain  evidences  of 
them  are  required  to  be  public  in  order  to  protect  the  public, 
should  not  have  the  eame  effect — all  void  against  ereditore, 
lien  holden,  morigagwe  and  purchaeere,  or  all  void  as 
against  any  of  them  which  might  be  specified. 

Uniformity  is  most  desirable.  In  Virginia,  and  in  some 
other  States,  an  unrecorded  deed  is  void  as  against  creditor; 

We  do  not  propose  to  change  the  law  in  this  particular, 
but  we  do  propose  to  give .  certainty  by  making  an  unre- 
corded instrument  void  as  against  subsequent  purchasers 
and  eneumhraneert,  and  leave  the  Legislature  to  furthei  con- 
sider the  question  of  uniformity,  as  between  transfers  of 
real  and  personal  property,  as  to  unrecorded  real  instru- 
ments and  undelivered  personal  property. 

The  intention  of  this  article  is  to  make  the  public  records 
the  evidence  of  ownership  of  real  property,  and  to  protect, 
equally  and  by  the  same  rules,  purchasers  and  mortgagees 
in  good  faith  and  for  value ;  also,  creditort,  after  acquiring 
a  specific  lien  by  attachment  or  levy  of  execution,  or  a  gen- 
eral lien  by  docketed  judgment;  also,  mechanics'  liens  and 
others. 

Sec.  1213.    Any  person   interested   in   real  property  Action  in 

may  have  an  action  in  the  District  Court  against  any  or  com  u> 

ail   persons  claiming  right  or  title  to  such  property  in  certatncm 
contravention  of  his  claim  of  title,  whether  such  claim 

32 
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arises  from  the  effect  of  recording  laws  or  otherwise, 
or  whether  he  is  in  or  out  of  possession  of  the  property. 
In  sach  case,  the  person  in  possession  mast  be  made  a 
party. 

[New  leotion.]  Notb.— To  be  transferred  to  the  Code  of  Cirfl  Pro- 

oedare. 


ARTICLE  IV. 

MODB  OF  BBCOBDIVO. 

Sbctxof  1217.  In  what  office. 

1218.  Instrument,  when  deemed  recorded. 

1219.  Books  of  record. 

•  1220.  Duties  of  Recorder.  * 

1221.  Transfers  of  yessels. 

In  what  Sec.  1217.    Instraments  entitled  to  be  recorded  under 

this  chapter  must  be  recorded  by  the  County  Recorder 
of  the  county  in  which  the  real  property  affected  thereby 
is  situated. 

N.  Y.  C.  C,  Sec.  512. 

instmment,  Seo.  1218.  An  instrument  is  deemed  recorded  when 
•dreoo^iSl  duiy  acknowledged  or  proved,  certified  and  deposited  in 
the  Becorder's  office,  with  the  proper  officer,  and  by  him 
filed  for  record,  by  noting  thereon  such  filing,  with  the 
minute,  hour,  day  and  year  thereof,  and  subscribing  the 
same. 

[Kew  section.]         Based  on  **  Recorder  of  Connty/'  Bees.  16, 17. 

^M.^'  Sec.  1219.    Grants,  absolute  in  terms,  and  not  intended 

as  mortgages,  or  as  securities  in  the  nature  of  mortgages, 
are  to  be  recorded  in  one  set  of  books,  and  mortgages  and 
securities  in  another. 

N.  T.  C.  C,  Sec  513. 

DotiiMof  Seo.  1220.    The  duties  of  County  Becorders,  in  respect 

Recorder.  ••.  »%■%'%      -r^ 

to  recording  instruments,  are  prescribed  by  the  Politioal 
Code. 

Transfers  of  Sbg.  1221.  The  modc  of  recording  transfers  of  ships 
registered  under  the  laws  of  the  United  States,  is  regu- 
lated by  Acts  of  Congress. 

K.  Y.  0.  C,  See.  515;  SUts.  1868,  111. 
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CHAPTER  V. 

UNLAWFUL   TRAN8FSB8. 

Sbotioii  1227.  Certain  inatniments  void  againit  pnrohaaara,  eto. 

1228.  Not  void  against  parohaaer  baring  notioe,  nnleaa  fraad  ia 
mutual. 

1229.  Power  to  revoke,  when  deemed  exeonted. 

1230.  Same. 

1231.  Other  proriaiona. 

Skg.  1227.    Every  iDStrament,  other  than  a  will,  affect-  oertain 
an  estate  id  real  property,  locludiDg  every  charge  yotd  against 
npoD  real  property,  or  upon  Its  reate  or  profits,  made  S^*'*'^' 
with  intent  to  defraud  prior  or  sabsequent  parohaserv 
thereof,  or  encambrancera  thereon,  is  void  as  against 
every  purchaser  or  encumbrancer,  for  value,  of  the  same 
property,  or  the  rents  or  profits  thereof. 

K.  Y.  0.  C.>  See.  635;  "Fraudulent  Conyejaneea  and 
Contraota/'  Sec.  1. 

Sec.  1228.    No  instrument  is  to  be  avoided  under  the  Notyoid 
last  section,  in  favor  of  a  subsequent  purchaser  or  encum-  oSMertMT!' 
brancer  having  notice  thereof  at  the  time  his  purchase  n&Sm  tnlad 
was  made  or  his  lien  acquired,  unless  the  person  in  whose     ^^ 
favor  the  instrument  was  made  was  privy  to  the  fraud 
intended. 

N.  Y.  0.  C.|  Seo.  536;  "Fraudulent  ConTejanoea  and 
CoBtraota/'  Seo.  2. 

S*o.  1229.     Where  a  power  to  revoke  or  modify  an  Powwtore- 

Tokft,  when 

instrument  affecting  the  title  to,  or  the  enjoyment  of,  deemed es«. 
an  estate  in  real  property,  is  reserved  to  the  grantor,  or 
given  to  any  other  person,  a  subsequent  grant  of  or 
charge  upon  the  estate,  by  the  person  having  the  power 
of  revocation,  in  fkvor  of  a  purchaser  or  encumbrancer 
for  value,  operates  as  a  revocation  of  the  original  instru- 
ment, to  the  extent  of  the  power,  in  favor  of  such  pur- 
chaser or  encumbrancer. 

N.  Y.  C.  C,  See.  537;  "Fraudulent  CouTeyanoea  and 
Contracta/'  Seo.  3. 

Sbo.  1230.    Where  a  person  having  a  power  of  revoca-  same. 
tion,  within  the  provisions  of  the  last  section,  is  not  enti- 
tled to  execute  it  until  after  the  time  at  which  ho  makes 
such  a  grant  or  charge  as  is  described  in  that  section,  the 
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power  18  deemed  to  be  executed  as  soon  as  he  is^Dtitled 
to  execute  it. 

N.  T.  C.  C,  Sec.  538  ;  "  Fraadulent  Conveyances  and 
Contracts/'  Sec.  6. 

SwoM*"*"  Sko.  1231.  Other  provisioDs  concerning  unlawful  trans- 
fers are  contained  in  Part  II,  Division  Fourth,  of  this 
Code,  concerning  the  special  relations  of  debtor  and  cred- 
itor. 

N.  T.  C.  C,  Sec.  541. 


TITLE    V. 

HOMESTEADS. 

Chaptkb    I.  GENERAL  PROVISIONS  RELATING  TO  HOMESTEADS. 
11.  THE  HOMESTEAD  OF  THE  HEAD  OF  A  FAMILY. 
III.  THE  HOMESTEAD  OF  A  PERSON  OTHER  THAN  THE 
HEAD  OF  A  FAMILY. 


CHAPTBft  I. 

GENERAL  PROVISIONS  RELATING  TO   HOMESTEADS. 

SicnoM  1237.  Homestead,  what  oonstitates,  and  its  exemption. 
1238.  Homestead,  ft-om  what  property  may  bo  taken. 
1289.  Debts  Arom  which  homestead  is  not  exempt. 

1240.  Conveyances,  mortgages,  etc.,  how  executed,  acknowledged 

and  recorded. 

1241.  Homestead,  how  abandoned. 

1242.  Proceedings  when  homestead  is  claimed  to  exceed  the  amount 

of  exemption. 

1243.  How  property  disposed  of  on  report  of  appraisers. 

1244.  Fees,  when  the  claimant  to  pay  and  when  the  judgment 

creditor. 

1245.  Official  duties,  how  enforced. 

1246.  Who  may  acquire  homesteads,  and  of  what  value. 

Homestead,        Sec.  1237.    The  bomestcad  consists  of  a  quantitv  of 

whatconsti.    ,  .it,,i.. 

tutflsand  iu  land  or  town  lots,  with  the  dwelling  house  or  portion  of  a 
dwelling  house  thereon,  and  its  appurtenances,  selected 
and  recorded  as  in  this  Title  provided,  and  is  not  subject 
to  sale  under  execution  or  any  final  process  from  any 
Court  for  any  debt  or  liability  contracted  or  incurred  by 
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the  party  entitled  thereto,  and  who  selected  and  recorded 
the  same,  except  as  hereinafter  provided. 

Const.,  Art.  XI,  Seo.  15;  Stats.  1851, 296,  Seo.  1;  1860, 
311,  Soe.  1 ;  EsUta  of  Delaney,  37  Cal.,  176. 

Sec.  1288.    The  boroestead  may  be  selected  by,  or  ad-  HomeetMd, 
measured  to,  the  claimant,  from  any  property,  the  title  to  property 
which  is  vested  in  the  claimant  or  husband  of  the  claim-  taken. 
ant,  or  from  community  property  of  the  husband  and 
wife,  or  from  any  property  owned  by  the  claimant  or 
husband  of  the  claimant,  as  joint  tenant,  tenant  in  com- 
mon or  coparcener,  to  the  extent  of  such  interest,  when 
the  claimant,  or  the  claimant's  husband,  is  in  exclusive 
occupation  of  such  property  or  the  portion  claimed  as  a 
homestead.    Being  selected  and  recorded  as  a  homestead 
does  not  in  any  manner  affect  or  prevent  partition  of  the 
property  among  the  owners  in  any  method  authorized  by 
law. 

SUtfl.  1867-8, 116,  Seofl.  1,  3. 

Sec.  1239.    The  homestead  is  liable  for  and  subject  to  Bebtsfrom 

*'  which  home- 

Bale  under  execution  or  other  process,  for  the  payment  of  stead  is  not 

the  debts  and  liabilities  following,  to  wit: 

1.  Mechanics',  laborers'  and  vendors'  liens,  legally  ob- 
tained. 

2.  Mortgages  for  the  purchase  money. 

3.  Mortgages  for  money  loaned,  when  executed  and  ac- 
knowledged by  the  husband  and  wife,  and  recorded  as 
provided  in  this  chapter. 

4.  Mortgages  executed  and  acknowledged  by  the  debtor 
alone,  who  has  no  wife,  or  whose  wife  was  a  non-resident 
of  the  State  at  the  time,  or  before,  the  homestead  was 
recorded. 

5.  A  judgment  rendered  and  recorded  against  a  debtor 
before  he  recorded  his  homestead. 

6.  A  debt  or  liability  contracted  or  assumed  before 
filing  his  homestead,  by  one  being  neither  a  husband  nor 
wife,  nor  the  head  of  a  family. 

[New  BeetioD.]  Stats.  1851,  296,  Beo.  2 ;  1860,  89,  Seo.  9 ;  1860,  311,  Seo. 

2;  1862,  519,  Seo.  2 ;  Sears  vs.  Dixon,  33  Cal.,  326; 
Riz  Ts.  Henry,  7  Cal.,  89 ;  Himmelman  ts.  Sohmidt, 
23  Cal.,  117. 

Sic.  1240  *  No  alienation,  sale,  conveyance,  or  mort- 
gage upon  the  homestead,  is  valid  or  effectual  for  any  pur- 
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pose  anless  ezeeated  and  acknowledged  by  the  owner 
and  also  by  his  wife,  if  be  has  one  resident  in  the  State, 
in  the  manner  provided  for  her  execution  of  conveyances 
of  her  separate  real  property;  and  the  instrument  is  re- 
corded in  the  Recorder's  office  where  the  homestead  is 
recorded,  and  an  abandonment  of  the  homestead  claim  is 
contained  in  such  instrument  or  separately  made  for  that 
purpose  and  recorded  in  the  same  Recorder's  office. 

StaU.  1861,  296,  Sec  2;  1860,  311,  Soo.  2;  1862,  519, 

Sec  2. 

Sec.  1241.  No  homestead  is  abandoned  unless  iu 
writing  embodied  in  a  deed,  mortgage,  or  other  convey- 
ance thereof,  or  in  an  abandonment  in  writing,  duly 
executed,  acknowledged  and  recorded  in  the  Recorder's 
office  where  the  homestead  declaration  or  title  is  recorded. 

SUtc  1851,  296,  Sec  2  ;  1862,  519,  See.  2. 

Seo.  1242.  When  an  execution  is  issued  and  levied 
upon  a  homestead,  and  the  execution  creditor  makes  affi- 
davit before  the  County  or  District  Judge  of  the  county 
where  the  homestead  is  situated,  that  the  cash  value 
thereof,  to  the  best  of  his  knowledge  and  belief,  exceeds 
the  value  of  the  homestead  exemption  to  which  the  judg- 
ment debtor  is  entitled,  the  Judge  must,  after  two  days' 
notice  to  the  judgment  debtor  of  the  making  of  such  affi- 
davit, appoint  three  disinterested  and  competent  persons 
appraisers,  to  estimate  and  report  the  value  of  the  home- 
stead ;  who,  after  being  sworn,  must  proceed  to  view  and 
appraise  the  same,  and  report  to  the  Judge  the  value 
thereof;  and  if  the  value  exceeds  the  amount  of  the 
homestead  exemption  to  which  such  person  is  entitled, 
whether  it  can  be  so  divided  as  to  leave  so  much  of  the 
homestead  as  amounts  to  the  exemption,  without  material 
injury. 

8Ut8. 1851,  296;  Sec  Z ;  1860,  312,  Sec.  3. 

Seo.  1243.  If  it  appears  that  the  premises  cannot  be 
thus  divided,  and  that  the  value  thereof  exceeds  the 
exemption  allowed  by  this  Title,  he  must  order  the  entire 
premises  to  be  sold,  and  out  of  the  proceeds  the  sum  to 
which  the  judgment  debtor  is  entitled  to  as  a  homestead 
exemption  to  be  paid  to  the  defendant  in  the  execution, 
and  the  excess  to  be  applied  to  the  satisfaction  of  the 
execution.    No  bid  must  be  received  by  the  officer  mak- 
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ing  the  sale  under  the  amoant  of  homestead  exemption 
to  which  the  judgment  debtor  is  entitled ;  and  when  the 
execution  is  against  a  hasband  whose  wife  is  living,  the 
Jadge  may,  in  his  discretion,  direct  five  thousand  dollars 
of  the  purchase  money  to  be  deposited  in  Court,  to  be 
paid  out  only  upon  the  joint  receipt  of  the  husband  and 
wife.  Such  purchase  money  possesses  all  the  protection 
against  legal  process  and  the  voluntary  disposition  of  the 
husband,  as  did  the  original  homestead  premises. 

Stoti.  1861,  298,  Seo.  3  ;  1880,  312,  Seo.  3. 

Seo.  1244.    For  every  homestead  appraised  or  admeas-  Fees,  when 
ured  in  accordance  with  the  provisions  of  this  Title,  the  to  pay  and 
bomesteod   claimant  must  pay  to  the  county  General  ju^ent 
Fund,  for  use  of  the  county,  the  sum  of  ten  dollars,  ^ 
and  file  the  receipt  therefor  with  the  County  Auditor; 
and  must  pay  each  appraiser  three  dollars  per  day  for  the 
time  necessarily  employed.     If  in  an  appraisement,  or  at 
a  sale  had  at  request  of  a  judgment  creditor,  as  provided 
in  the   two  preceding  sections,  the  property  does  not 
exceed  in  value  the  amount  of  homestead  exemption  to 
which  the  judgment  debtor  is  entitled,  the  judgment 
creditor  must  pay  all  costs  of  the  proceedings. 

StaU.  I860,  89,  Seo.  10. 

Sec.  1245.    The  homestead  claimant  may,  by  proper  offlcuidn- 
process,  compel  the  County  Judge  to  act  in  performing  'tSireeZ 
the  duties  herein  enjoined ;  and  the  County  Judge  may 
enforce  his  orders  and  appointments  by  due  process,  and 
fine  as  for  contempt. 

[Kew  Motion.] 

Seo.  1246.    Homesteads  may  be  acquired  in  the  man-  wbomayac- 
ner  provided  in  this  Title,  by  the  persons  and  of  the  value  iuJL,  end' 

^  11        .  of  wbat 

following :  ralne. 

1.  By  the  husband  and  wife,  or  either  of  them,  or  other 
'*  head  of  a  family/'  not  exceeding  in  value  five  thousand 
dollars. 

2.  By  any  other  person,  who  is  either  a  resident  citi- 
zen of  this  State  or  who  can  become  such,  not  exceeding 
In  value  one  thousand  dollars. 

[Now  Motion.]         9Uta.  1851,  398,  Soo.  1 ;  1880,  87,  Soo.  1 ;  811,  Soo.  1; 

1882,  519,  Soo.  1. 
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CHAPTER  II. 

THE  H0ME8TKAD  OF  THE  HEAD  OF  A  FAHILT. 

Sbction  1252.  Homestead  d^Iaration,  what  to  oontain. 

1253.  "  Head  of  a  family''  defined. 

1254.  Declaration,  how  executed  and  recorded,  and  the  title  therebj 

vested. 

d^ti^.        Sec.  1252.    The  husband  and  wife,  or  either  of  them, 
^^^^^'  or  other  "head  of  a  family,"  in  order  to  acquire  a  home- 
stead, must  make  a  declaration  containing  the  following 
facts  and  statements : 

1.  That  they  are  husband  and  wife,  or  a  husband  or 
wife,  or  other  "  head  of  a  family,''  stating  the  facts  and 
circumstances. 

2.  That  they  are  at  the  time  residing  on  the  premises 
sought  to  be  claimed  as  a  homestead,  with  their  family, 
or  with  some  one  or  more  of  the  persons  by  the  care  and 
maintenance  of  whom  the  claimant  is  constituted  the 
"  head  of  a  family." 

3.  A  particular  description  of  the  premises  sought  to 
be  claimed  as  a  homestead. 

4.  An  intention  to  claim  and  use  the  premises  described 
as  a  homestead. 

6.  How,  when  and  by  what  means  the  title  to  the 
premises  was  acquired,  and  whether  it  is  community  or 
separate  property,  or  held  as  tenant  in  common,  joint 
tenant  or  coparcener. 

6.  The  value  of  the  intended  homestead;  or  that  it  does 
not  exceed  in  value  the  sum  of  five  thousand  dollars. 

Stats.  1861,  296,  Sec.  1 ;  1860,  311,  Sec.  1. 


«*Hoidofa        Sec.  1253.    In  addition  to  the  husband  and  wife,  jointly 
flood.  or  severall}^  the  term  **  head  of  a  family,"  as  used  in  this 

chapter,  means  any  one  who  has  residing  on  the  home- 
stead property  with  him,  and  under  his  care  and  maio- 
tenance,  either — 

1.  His  minor  child,  or  the  minor  child  of  his  or  her 
deceased  wife  or  husband. 

2.  A  minor  brother  or  sister,  or  the  minor  child  of  a 
deceased  brother  or  sister. 

8.  A  father  or  mother,  or  grandfather  or  grandmother. 
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4.  The  father,  mother,  grandfather  or  grandmother  of 
a  deceased  husband  or  wife ;  or, 

5.  An  unmarried  sister,  or  helpless  or  deformed  brother. 

Stats.  1851,  296,  S«o.  5  ;  1862,  519,  Sec.  3. 

NoTB. — The  class  of  persons  who  confer  the  "  nomer  "  of 
"head  of  a  family"  is  by  this  section  enlarged,  for  obyioasly 
apparent  reasons. 

Sec.  1254.     The  declaration  must  be  sifi^ned  by  the  pecuration, 

o  •'  how  ezeoa- 

party  making  it,  and  acknowledged  and  recorded  as  con-  ted  and  re- 
▼eyances  affecting  real  estate  are  required  to  be  acknowl-  the  title 
edged  and  recorded.     When  such  record  is  made  by  either  Tested. 
busband  or  wife,  or  by  both,  they  hold  the  homestead  as 
joint  tenants  during  their  natural  lives,  and  on  the  death 
of  either,  subject  to  no  other  liability  than  such  as  is 
created  in  accordance  with  this  chapter,  it  descends  to, 
and  the  title  thereof  vests  absolutely  in,  the  survivor ;  if 
there  is  no  survivor,  then  in  his  legitimate  children;  if  no 
legitimate  children,  then  the  property  is  subject  to  his 
legal  debts,  and  to  administration  and  succession,  as  pro- 
vided in  this  Code  and  the  Code  of  Civil  Procedure. 

Stats.  1860,  311,  Sees.  1,  4 ;  1862,  519,  Sec.  2;  1870,  400, 
See.  1;  1865-6,  850,  Sec.  1 ;  1867-8,  172,  Sec.  1. 


CHAPTER  III. 


THE    HOMESTEAD   OF  A  PERSON   OTHER    THAN   THE    HEAD   OF 

A   FAMILY. 

Sicnoif  1260.  Petition  to  County  Judge  for  homestead,  what  to  contain, 

1261.  Judge  to  appoint  appraisers,  who  must  make  oath. 

1262.  If  property  exceeds  one  thousand  dollars  in  value,  what  to 

be  done. 

1263.  Return  of  appraisers,  and  Judge  to  grant  oertifioato. 

1264.  Title  to  be  recorded,  where  and  how. 

Seo.  1260.    Any  person  other  than  a  husband  or  wife,  petition  to 

or  other  "  head  of  a  family,"  desiring  to  have  a  home-  judge'for 

stead  set  apart  and  recorded,  must  present  to  the  County  wtwtVocoD- 

Judge  of  the  county  where  the  premises  intended  to  be  ***"* 
claimed  as  a  homestead  is  situated,  a  written  application 
Betting  forth — 

83 
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Judge  to 
appoint  q^- 
praiMn, 
who  imut 
make  oath. 


If  property 
exeeedB  one 
thonsand 
doHarsin 
TAlae,  what 
to  tM  done. 


Retamof 
appralterf, 
aAd  Judge 
to  grant 
i:ert11lcate. 


1.  That  be  is  a  resident  citizen  of  this  State,  or  capable 
of  and  intends  becoming  such. 

2.  That  he  is  at  the  time  residing  thereon  or  preparing 
the  same  for  a  residence,  and  intends  to  use  the  same  as 
a  homestead. 

3.  A  description  of  the  premises  sought  to  be  claimed 
as  a  homestead,  not  exceeding  three  hundred  and  twenty 
feet  square,  if  in  a  city  or  town,  or  three  hundred  and 
twenty  acres,  if  situated  elsewhere,  and  that  the  value 
thereof  does  not  exceed  one  thousand  dollars. 

8Ut«.  1860,  87-8,  Seo.  2. 

Sec.  1261.  On  receiving  the  application  provided  for 
in  the  preceding  section,  duly  verified,  the  County  Judge 
must  appoint  three  respectable  and  competent  persons, 
freeholders  or  householders  of  the  county,  who  must  in- 
spect the  premises  and  appraise  the  value  thereof.  In 
case  the  persons  so  appointed,  or  any  of 'them,  fail  or  re- 
fuse to  act,  the  Judge  may,  from  time  to  time,  make  such 
additional  appointments  of  appraisers  as  the  case  may 
require.  Before  acting,  the  appraisers  must  take  and 
subscribe  an  oath,  before  some  officer  competent  to  admin- 
ister oaths,  that  they  will  fairly  and  impartially  appraise 
the  premises  according  to  the  actual  value  thereof. 

6Ut0.  I860,  88,  Sees.  4,  6. 

Seo.  1262.  If  the  appraisement  exceeds  the  sum  of  one 
thousand  dollars,  including  the  improvements  thereon, 
the  appraisers,  at  the  request  of  the  applicant,  must  ad- 
measure and  lay  off  a  less  quantity  of  the  land,  with  such 
boundaries  as  the  applicant  may  direct,  so  that  the  value 
of  the  part  so  admeasured  and  laid  off,  together  with  the 
improvements  thereon,  does  not  exceed  the  VAlne  of  one 
thousand  dollara.  The  agreement  of  two  appraisers  con- 
stitutes the  appraisement. 

SUts.  I860,  88,  Sec.  6. 

Sec  1263.  The  appraisers  must  return  to  the  Judge 
appointing  them,  their  written  oath,  attached  to  their 
appraisement  and  report,  setting  forth  an  accurate  descrip- 
tion of  the  property  by  metes  and  bounds,  and  the  valne 
of  the  homestead  admeasured.  The  Judge,  on  being  sat- 
isfied that  the  proceedings  of  the  appraisers  were  regular 
and  their  acts  done  in  good  faith,  must  make  and  deliver 
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to  the  applicant  a  certificate,  in  writing,  setting  forth  the 
application,  the  oaths  of  the  appraisers,  the  proceedings 
which  took  place  under  it  and  the  return  of  the  apprais- 
ers, annexed  to  the  written  application,  which  constitutes 
the  homestead  title,  and  must  he  delivered,  on  payment 
of  all  costs  and  expenses,  to  the  applicant. 

StatB.  1860,  88,  Sees.  6,  7. 

Sec.  1264.  The  homestead  title  must  he  recorded  in  Tiuatobe. 
the  office  of  the  County  Becorder  of  the  county  in  which  where  and 
the  homestead  is  situated,  in  a  hook  to  be  called  the 
"  Register  of  Homesteads  of  Single  Persons ;''  and,  when 
the  homestead  is  situate  in  more  counties  than  one,  the 
homestead  title  must  be  recorded  in  the  Recorder's  office 
of  each  of  the  counties  where  any  part  is  situated.  From 
the  date  of  the  record  the  homestead  title  is  vested  in  the 
applicant  during  his  natural  life. 

Stats.  I860,  88,  Sees.  8,  9. 


how. 


TITLE    VI, 


WILLS. 

Chaptbb      L  execution  AND  REVOCATION  OF  WILLS, 
n.  INTERPRETATION  OF  WILLS. 
HL  GENERAL  PROVISIONS  RELATING  TO  WILLS. 


CHAPTER  I. 

EXECUTION   AND  REVOCATION   OP   WILLS. 

Sectioi  1270.  Who  may  make  a  wUl. 

1271.  Monomaniao  inoompetent. 

1272.  WUl  or  part  thereof  proeored  by  fraud. 

1273.  Separate  property  of  married  women. 

1274.  What  may  pass  by  will. 

1275.  Who  may  take  by  will. 

1276.  Written  will,  how  to  be  ezeonted. 

1277.  Witness  to  add  residence. 

1278.  Mntaal  will. 

1279.  Competency  of  subscribing  witness. 

1280.  Conditional  wiU. 
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Section  1281.  Gifts  to  subscribing  witnesses  void.    Creditocs  competdot 

witness. 

1282.  Witness  who  is  a  derisee  and  who  would  be  entitled  to  share 

of  testator's  esUte  if  no  will,  entitled  to  share  to  Bmoant 
of  devise. 

1283.  Will  made  out  of  this  State. 

1 284.  Will  not  duly  executed,  void. 

1285.  Subsequent  change  of  domicile. 

1286.  Republication  by  codicil. 

1287.  Nuncupative  will,  how  to  be  executed. 

1288.  Requisites  of  a  valid  nuncupative  wilL 

1289.  Proof  of  nuncupative  wills. 

1 290.  Probate  of  nuncupative  wills. 

1291.  Written  will,  how  revoked. 

1292.  Evidence  of  revocation. 

1293.  Revocation  by  obliteration  on  face  of  will. 

1294.  Revocation  of  duplicate. 

1295.  Revocation  by  subsequent  will. 

1296.  Antecedent  not  revived  by  revocation  of  subsequent  wilL 

1297.  Revocation  by  marriage  and  birth  of  issue. 

1298.  Effect  of  marriage  of  a  man  on  his  will. 

1299.  Effect  of  a  marriage  of  a  woman  on  her  will. 

1300.  Contract  of  sale  not  a  revocation. 

1301.  Mortgage  not  a  revocation  of  will. 

1302.  Conveyance,  when  not  a  revocatiyn. 

1303.  When  it  is  a  revocation. 

1304.  Revocation  of  codicils. 

1305.  Afterbom  child,  unprovided  for,  to  succeed. 

1306.  Children  or  issue  of  children  of  testator  unprovided  for  by 

his  will. 

1307.  Share  of  afterbora  child,  out  of  what  part  of  estate  to  be 

paid. 

1308.  Advancement  during  lifetime  of  testator. 

1309.  Death  of  devisee,  being  relation  of  testator,  in  lifetime  of 

testator,  leaving  lineal  descendants. 

1310.  Devises  of  land,  how  construed. 

1311.  Will  to  pass  rights  acquired  after  the  making  thereof. 

Who  may  Sec.  1270.     (§1.)  Every  pepflon  over  the  age  of  eighteen 

"**  *'  years,  of  sound  mind,  may,  by  last  will,  dispose  of  all  his 
estate,  real  and  personal,  and  snch  estate  not  disposed  of 
b}*  will  is  subject  to  succession,  as  provided  for  in  Tit.  VII 
of  this  Part,  as  the  estate  of  an  intestate,  being  charge- 
able in  both  cases  with  the  payment  of  all  the  testator's 
debts,  as  provided  in  the  Code  of  Civil  Procedure. 

Stats.  1850,  177,  See.  1. 

Monomaniao       Sec.  1271.    A  pcrson  having  any  insane  delusion  is  in- 
incompetent  competent  to  make  a  will. 

N.  T.  0.  C,  Sec.  643. 
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Sbo.  1272.    A  will  or  part  of  a  will  procured  to  be  made  wuiorpart 

,  .    /■  1.       1        thereof  pro- 

by  duress,  menace,  fraud  or  undue  influence,  may  be  de-  cm^dby 
Died  probate;  and  a  revocation,  procured  by  the  same 
means,  may  be  declared  void. 

N.  T.  C.  C,  See.  544. 

Seo.  1273.    (§  2.)  A  married  woman  may  dispose  of  all  separate 
hor  separate  estate  by  will,  absolutely,  without  the  con-  married 
sent  of  her  husband,  either  express  or  implied,  and  may 
alter  or  revoke  the  same  in  like  manner  as  a  person  under 
no  disability  may  do;  her  will  must  be  attested,  witnessed 
and  proved  in  like  manner  as  all  other  wills. 

Stats.  1850,  177,  Sac.  2 ;  1865-4),  317|  Seo.  1 ;  Morrison 
78.  Bowman,  29  Cal.,  337. 

Sbc.  1274.    Every  estate  and  interest  in  real  or  per-  wbatmay 
sonal  property,  to  which  heirs,  husband,  widow  or  next 
of  kin  might  succeed,  may  be  disposed  of  by  will ;  but 
community  property  is  subject  to  Sees.  1396  and  1397. 

N.  T.  C.  C,  Seo.  545— modified. 

Sec.  1275.     A  testamentary  disposition  may  be  made  to  who  may 
any  person  capable  by  law  of  taking  the  property  so  dis-       *  ^ 
posed  of,  except  that  no  corporation  can  take  under  a  will, 
unless  expressly  authorized  by  its  charter  or  by  statute 
BO  to  take. 

N.  T.  C.  0.,  See.  546. 

Sec  1276.     (§3.)  Every  will,  other  than  a  nuncupative  writtenwui, 
will,  must  be  in  writing,  and  must  be  executed  and  at-  executed. 
tested  as  follows : 

1.  It  must  be  subscribed  at  the  end  thereof  by  the  tes- 
tator himself,  or  by  some  person  in  his  presence  and  by 
big  direction. 

2.  The  subscription  must  be  made  in  the  presence  of 
each  of  the  attesting  witnesses,  or  be  acknowledged  by 
the  testator  to  each  of  them,  to  have  been  made  by  him 
or  by  his  authority. 

3.  The  testator  must,  at  the  time  of  subscribing  or  ac- 
knowledging the  same,  declare  to  the  attesting  witnesses 
that  the  instrument  is  his  will;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom 
must  sign  his  name  as  a  witness  at  the  end  of  the  will,  at 
the  testator's  request. 

N.  Y.  C.  C,  See.  550;  Stats.  1850, 177,  Sec.  3. 
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wiciMatto  Sko.  1277.  A  witness  to  a  written  will  mnst  write, 
dence.  '  with  his  Dame,  his  place  of  residence;  and  a  person  who 
sabscribes  the  testator's  name,  by  his  direction,  mast 
write  his  own  name  as  a  witness  to  the  will.  Bat  a 
violation  of  this  section  does  not  alFeot  the  validity  of 
the  will. 

N.  Y.  C.  C,  See.  563. 

Mutual  will.  Seo.  1278.  A  conjoint  or  mutual  will  is  valid,  bat  it 
may  be  revoked  by  any  of  the  testators,  in  like  manner 
with  any  other  will. 

N.  Y.  C.  C,  See.  648. 


Competenoy 
of  sabaorib- 
ing  witaeoL 


Seo.  1279.  (§4.)  If  the  subscribing  witnesses  to  a  will 
are  competent  at  the  time  of  attesting  its  execution,  their 
subsequent  incompetency,  from  whatever  cause  it  may 
arise,  does  not  prevent  the  probate  and  allowance  of  the 
will,  if  it  is  otherwise  satisfactorily  proved. 

stats.  1850,  177,  See.  4. 


CondiUoaal 
will 


Olfts  to  nib< 
Bsribiog 
wltneases 
Toid. 

CredltQn 

oompetont 

wicnem. 


WitnoH  who 
laaderlsM 
and  who 
would  bo 
antiUad  to 
hhtfo  of 
tMtator'B 
estate  if  no 
will,  enti- 
tled to  share 
to  amount 
of  derlse. 


Sec  1280.  A  will,  the  validity  of  which  is  made  by  its 
own  terms  conditional,  may  be  denied  probate,  according 
to  the  event,  with  reference  to  the  condition. 

N.  Y.  G.  C,  See.  649. 

Sec  1281.  (§  5.)  All  beneficial  devises,  legacies  and 
gifts  whatever,  made  or  given  in  any  will  to  a  subscribiog 
witness  thereto,  are  void,  unless  there  are  two  other  com- 
petent subscribing  witnesses  to  the  same;  but  a  mere 
charge  on  the  estate, of  the  testator  for  the  payment  of 
debts  does  not  prevent  his  creditors  from  being  compe- 
tent witnesses  to  his  will. 

StatB.  1850,  177,  See.  6. 

Sec  1282.  (§  6.)  If  a  witness,  to  whom  any  beneficial 
devise,  legacy  or  gifL  is  made  or  given,  would  have  been 
entitled  to  any  share  of  the  estate  of  the  testator,  in  case 
the  will  is  not  established,  he  succeeds  to  so  much  of  the 
share  as  would  have  been  distributed  to  him,  not  exceed- 
ing the  devise  or  bequest  made  to  him  in  the  will;  and 
he  may  recover  the  same  of  the  devisees  or  legatees 
named  in  the  will,  in  proportion  to  and  oat  of  the  parts 
devised  or  bequeathed  to  them. 

Stats.  1850, 177|  8«o.  ^ 
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RiO.  1283.  (§  28.)  A  will  of  real  or  personal  property,  wm  made 
or  Dotb,  or  a  revocation  thereof,  made  out  of  this  btate  state. 
bj  a  person  not  having  his  domicile  in  this  State,  is  as 
valid,  when  executed  according  to  the  law  of  the  place 
in  which  the  same  was  made,  or  in  which  the  testator 
was  at  the  time  domiciled,  as  if  it  were  made  in  this 
State,  and  according  to  the  provisions  of  this  chapter. 

K.  T.  C.  C,  8eo.  554 ;  Stats.  1850,  179,  Sec.  23. 

Sio.  1284.    No  will  or  revocation  is  valid  unless  exe-  w*u  aot 

duly  azecu- 

cuted  either  according  to  the  provisions  of  this  chapter,  ted.  roid. 
or  according  to  the  law  of  the  place  in   which   it  was 
made,  or  in  which  the  testator  was  at  the  time  domiciled. 

N.  T.  C.  C,  Sec.  555. 

8«c.  1286.     Whenever  a  will,  or  a  revocation  thereof,  8tti»eq««pt 

'  ^    change  of 

IB  duly  executed  according  to  the  law  of  the  place  in  domicile, 
which  the  same  was  made,  or  in  which  the  testator  was 
at  the  time  domiciled,  the  same  is  regulated,  as  to  the 
validity  of  its  execution,  by  the  law  of  such  place,  not- 
withstanding that  the  testator  subsequently  changed  his 
domicile  to  a  place  by  the  law  of  which  such  will  would 
be  void, 

K.  T.  0.  C,  Sec.  556;  Norris  vs.  Harris,  15  Cal.,  226. 

KoTB. — The  three  preceding  sections  change  the  rule  of 
our  statutes  requiring  all  wills  to  be  executed  according  to 
our  laws,  and  admitted  to  probate  as  our  laws  require. 
These  sections  seem  to  be  more  liberal  and  just,  and  are 
therefore  adopted.  Sec.  1824  of  the  Code  of  Ciyil  Pro- 
cedure must  be  oonstrued  to  conform  to  these  sections. 

Sec.  1286.    The  execution  of  a  codicil,  referring  to  a  Repubiica- 
previous  will,  has  the  effect  to  republish  the  will,  as  modi-  IdL   ^ 
fied  by  the  codicil. 

N.  T.  G.  C,  Sec.  55.?;  Payne  ts.  Payne,  18  Cal.,  291. 

Sbc.  1287.  A  nuncupative  will  is  not  required  to  be  in  NuDcupatire 
writing,  nor  to  be  declared  or  attested  with  any  formali-  be  executed. 
tics. 

N.  Y.  C.  C,  Sec.  551. 

Sec.  1288.    (§  7.)  To  make  a  nuncupative  will  valid,  nequiBiteR 
and  to  entitle  it  to  be  admitted  to  probate,  the  following  nanc^patwe 
requisites  must  be  observed  : 

1.  The  estate  bequeathed  must  not  exceed  in  value  the 
sum  of  one  thousand  dollars. 
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2.  It  must  be  proved  by  two  witDesses  who  were  pres- 
ent at  the  making  thereof,  ooe  of  whom  was  asked  by  the 
testator,  at  the  time,  to  bear  witness  that  such  was  bis 
will,  or  to  that  effect. 

3.  The  decedent  must,  at  the  time,  have  been  in  his 
last  illness,  or  in  actual  military  service  in  the  field,  or 
doing  duty  on  shipboard  at  sea,  and  in  either  case  id 
actual  contemplation,  fear  or  peril  of  death. 

4.  Except  in  the  cases  mentioned  in  Subd.  3  of  this 
section,  it  must  be  made  at  the  dwelling  house  of  the 
testator,  or  where  he  was  residing  for  the  space  of  teo 
days  or  more,  unless  taken  sick  from  home  and  death  en- 
sues before  his  return. 

Stats.  1850, 177,  Sec  7;  N.  T.  C.  C,  Seo.  547. 

Proof  of  Sec.  1289.    (§  8.)  No  proof  must  be  received  of  any 

Mncapa  y«   nuncupative  will,  unless  it  is  oflPered  within  six  months 

after  speaking  the  testamentary  words,  nor  unless  the 

words,  or  the  substance  thereof,  were  reduced  to  writing 

within  thirty  days  after  they  were  spoken. 

Stats.  1850«  178,  Sec.  8. 

Probate  of        Seo.  1290.    (§  9.)  No  probatc  of  any  nuncupative  will 

nancupatlYe  ,  i««  .  «tiii«  *l* 

wills.  must  be  granted  for  fourteen  days  after  the  death  ot  toe 

testator,  nor  must  any  nuncupative  will  be  at  any  time 
proved,  unless  the  testamentary  words,  or  the  substance 
thereof,  be  first  committed  to  writing,  and  process  issued 
to  call  in  the  widow,  or  other  person  interested,  to  con- 
test the  probate  of  such  will,  if  they  think  proper. 

SUts.  1850, 178,  Sec.  9. 

writt«nwiii,  Sec.  1291.  Except  in  the  cases  in  this  chapter  men- 
tioned, no  written  will,  nor  tiny  part  thereof,  can  be  re- 
voked or  altered  otherwise  than — 

1.  By  a  written  will,  or  other  writing  of  the  testator, 
declaring  such  revocation  or  alteration,  and  execnted 
with  the  same  formalities  with  which  a  will  should  be  ex- 
ecuted by  such  testator;  or, 

2  By  being  burnt,  torn,  cancelled,  obliterated  or  de. 
stroyed,  with  the  intent  and  for  the  purpose  of  revoking 
the  same,  by  the  testator  himself,  or  by  some  person  in 
his  presence  and  by  his  direction. 

N.  T.  C.  C,  See.  561. 


how  reYoked 
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Sbo.  1292.    (§  10.')  When  a  will  is  cancelled  or  de-  Erideiicaor 
Btroyed  by  any  other  person  than  the  testator,  the  direc- 
tion of  the  testator,  and  the  fact  of  such  injury  or  de- 
struction, must  be  proved  by  two  witnesses. 

N.  T.  0.  C,  Seo.  562 ;  Stats.  1850,  178,  Seo.  10. 

Seo.  1293.  A  revocation  by  obliteration  on  the  face  of  R«Tocati<m 
the  will  maybe  partial  or  total,  and  is  complete  if  the  tiononSce 
material  part  is  so  obliterated  as  to  show  an  intention  to 
revoke;  but  where,  in  order  to  effect  a  new  disposition, 
the  testator  attempts  to  revoke  a  provision  of  the  will, 
by  altering  or  obliterating  it  on  the  face  thereof,  such 
revocation  is  not  valid  unless  the  new  disposition  is 
legally  effected. 

N.  Y.  C.  C,  Seo.  563. 

Seo.  1294.  The  revocation  of  a  will,  executed  in  R«Yocatioii 
duplicate,  may  be  made  by  revoking  one  of  the  dupH-  "^  ^ 
Gates. 

N.  T.  0.  C,  Seo.  564. 

Sec.  1295.    A  prior  will  is  not  revoked  by  a  subsequent  Rerot^on 

DjT  BilCwC* 

will,  unless  the  latter  contains  an  express  revocation,  or  qnentwiu. 
provisions   wholly  inconsistent  with   the  terms  of  the 
former  will;  but  in  other  cases  the  prior  will  remains  ef- 
fectual so  far  as  consistent  with  the  provisions  of  the 
subsequent  will. 

N.  T.  C.  C,  Seo.  565. 

Sec.  1296.     (§  11.)  If,  after  making  a  will,  the  testator  Antecedent 
duly  makes  and  executes  a  second  will,  the  destruction,  bjnToca- 
cancellation  or  revocation  of  such  second  will  does  not  sequent wui. 
revive  the  first  will,  unless  it  appears  by  the  terms  of 
such  revocation  that  it  was  the  intention  to  revive  and 
give  effect  to  the  first  will,  or   unless,  after  such  de<- 
struction,  cancellation  or  revocation,  the  first  will  is  duly 
republished. 

StaU.  1850, 178,  Seo.  11. 

Sec  1297.     If,  after  having  made  a  will,  the  testator  Rerocation 
marries,  and  has  issue  of  such  marriage,  born  either  in  andbinh 
his  lifetime  or  after  his  death,  and  the  wife  or  issue  sur- 
vives him,  the  will  is  revoked,  unless  provision  has  been 
made  for  such  issue  by  some  settlement,  or  unless  such 

34 
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Effect  of 
marriage  of 
a  man  on 
hit  wilL 


issue  are  provided  for  in  the  will,  or  in  such  way  men- 
tioned therein  as  to  show  an  intention  not  to  make  such 
provision;  and  no  other  evidence  to  rebut  the  pre- 
sumption of  such  revocation  can  be  received. 

N.  Y.  C.  C,  Sec  65T. 

Seo.  1298.  (§  12.)  If,  after  making  a  will,  the  testator 
marries,  and  the  wife  survives  the  testator,  the  will  is 
revoked,  unless  provision  has  been  made  for  her  by  mar- 
riage contract,  or  unless  she  is  provided  for  in  the  will, 
or  in  such  way  mentioned  therein  as  to  show  an  intention 
not  to  make  such  provision ;  and  no  other  evidence  to 
rebut  the  presumption  of  revocation  must  be  received. 

SUU.  1850,  178,  Seo.  12. 

Effectofa         Sec.  1299.     (§13.)  A  Will,  exccutcd  by  an  unmarried 
-awoo^non    woman,  is  revoked  by  her  subsequent  marriage,  and  is 

her  will. 

not  revived  by  the  death  of  her  husband. 

Stata.  1850, 178,  Seo.  18. 


Contract  of 
sale  not  a 
reyocatlon. 


Mortgage 
not  a  rero- 
cation  of 
wiU. 


Conyeyance, 
when  not  a 
rerocation. 


Sec.  1300.  (§'14.)  An  agreement  made  by  a  testator, 
for  the  sale  or  transfer  of  property*  disposed  of  by  a  will 
previously  made,  does  not  revoke  such  disposal;  but  the 
property  passes  by  the  will,  subject  to  the  same  remedies 
on  the  testator's  agreement,  for  a  specific  performance  or 
otherwise,  against  the  devisees  or  legatees,  as  might  be 
had  against  the  testator's  successors,  if  the  same  bad 
passed  by  succession. 

N.  T.  C.  C,  See.  569;  Stats.  1850,  178,  Seo.  14. 

Seo.  1301.  (§  15.)  A  charge  or  encumbrance  upon  aoy 
estate,  for  the  purpose  of  securing  the  payment  of  money, 
or  the  performance  of  any  covenant  or  agreement,  is  not 
a  revocation  of  any  will  relating  to  the  same  estate 
which  was  previously  executed ;  but  the  devise  and  lega- 
cies therein  contained  must  pass,  subject  to  such  charge 
or  encumbrance. 

Stats.  1850,  178,  See.  15. 

Sec.  1302.  A  conveyance,  settlement,  or  other  act  of 
a  testator,  by  which  his  interest  in  a  thin^  previously 
disposed  of  by  his  will  is  altered,  but  not  wholly  divested, 
is  not  a  revocation;  but  the  will  passes  the  property 
which  would  otherwise  devolve  by  succession. 

N.  y.  C.  C,  See.  571. 


CIVIIi  CODE.  267 

Sso.  1303.     If  the  instrumeni  by  which  an  alteration    when  it  is  a 

...  .      .  ...  .         -I        reTocatioo. 

18  made  id  the  testator^s  interest  in  a  thing  previously 
disposed  of  by  his  will  expresses  his  intent  that  it  shall 
be  a  revocation,  or  if  it  contains  provisions  wholly  incon- 
sistent with  the  terms  and  nature  of  the  testamentary 
disposition,  it  operates  as  a  revocation  thereof,  unless 
such  inconsistent  provisions  depend  on  a  condition  or 
contingency  by  reason  of  which  they  do  not  take  effect. 

N.  T.  C.  C,  Seo.  6T2. 

Seo.  1304.    The  revocation  of  a  will  revokes  all  its   Revocation 

....  of  codicils. 

codicils. 

N.  T.  0.  0.,  Seo.  673. 

Seo.  1305.     (§  16.)  Whenever  a  testator  has   a  child  Afterbom 
^         '  child,  un- 

born after  the  making  of  his  will,  either  in  his  lifetime  or   proridedfor, 

after  his  death,  and  dies  leaving  such  child  unprovided 

for  by  any  settlement,  and  neither  provided  for  nor  in 

any  way  mentioned  in  his  will,  the  child  succeeds  to  the 

same  portion  of  the  testator's  real  and  personal  property 

that  he  would  have  succeeded  to  if  the  testator  had  died 

intestate. 

N.  Y.  0.  C,  Seo.  574;  SUts.  1850, 178,  Seo.  18. 

Seo.  1S06.     (§  17.)  When  any  testator  omits  to  provide  children  or 

^  lasuo  of  ehil* 

in  his  will  for  any  of  his  children,  or  for  the  issue  of  any  drenof  tee- 

-  tator  nnpro- 

deceased  child,  unless  it  appears  that  such  omission  was  Tided  for  by 

'^^  hie  will. 

intentional,  such  child,  or  the  issue  of  such  child,  must 
have  the  same  share  in  the  estate  of  the  testator  as  if  he 
had  died  intestate,  and  succeeds  thereto  as  provided  in 
the  preceding  section. 

state,  i860,  178,  Boo.  17. 

Seo.  1307.    (§  18.)  When  any  share  of  the  estate  of  a  share  of 
testator  is  assigned  to  a  child  born  after  the  making  of  a  chUd.oatof 
will,  or  to  a  child,  or  the  issue  of  a  child,  omitted  in  the  Restate  to 
will,  as  hereinbefore  mentioned,  the  same  must  first  be      ^^^ 
taken  from  the  estate  not  disposed  of  by  the  will,  if  any; 
if  that  IS  not  sufficient,  so  much  as  may  be  necessary 
mast  be  taken  from  all  the  devisees  or  legatees,  in  pro- 
portion to  the  value  they  may  respectively  receive  under 
the  will,  unless  the  obvious  intention  of  the  testator  in 
relation  to  some  specific  devise  or  bequest,  or  other  pro- 
vision in  the  will,  would  thereby  be  defeated;  in  such 
case,  such  specific  devise,  legacy  or  provision  may  be 
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AdTance* 
meat  during 
lifetime  of 
tMtator. 


Death  of 
derisMf  be- 
ing relation 
of  testator, 
in  lifetime 
of  testator, 
leaving  lin- 
eal descend- 
ants. 


Devises  of 
land,  how 
construed. 


WilltopaM 
rights  ac- 
quired after 
the  making 
thereof 


exempted  from  sach  apportionment,  and  a  different  ap- 
portionment, consistent  with  the  intention  of  the  testa- 
tor, may  be  adopted. 

Bute.  1850,  178,  Se«.  18. 

Sec.  1308.  (§  19.)  If  such  children,  or  their  descend- 
ants, so  unprovided  for,  had  an  equal  proportion  of  the 
testator's  estate  bestowed  on  them  in  the  testator's  life- 
time, by  way  of  advancement,  they  take  nothing  in  virtue 
of  the  provisions  of  the  three  preceding  sections. 

8Ut8.  I860,  179,  Sec.  19. 

Seo.  1309.  (§  20.)  When  any  estate  is  devised  to  any 
child,  or  other  relation  of  the  testator,  and  the  devisee 
dies  before  the  testator,  leaving  a  successor,  such  suc- 
cessor takes  the  estate  so  given  by  the  will,  in  the  same 
manner  as  the  devisee  would  have  done  liad  he  survived 
the  testator. 

stats.  1850,  179,  Seo.  20. 

Seo.  1310.  (§  21.)  Every  devise  of  land  in  any  will  con* 
veys  all  the  estate  of  the  devisor  therein,  which  be  conld 
lawfully  devise,  unless  it  clearly  appears  by  the  will  that 
he  intended  to  convey  a  less  estate. 

Stats.  1850, 179,  Sec.  21. 

Seo.  1311.  (§  22.)  Any  estate,  right  or  interest  in  lands 
acquired  by  the  testator  after  the  making  of  bis  will, 
passes  thereby  and  in  like  manner  as  if  title  thereto  was 
vested  in  him  at  the  time  of  making  the  will,  if  it  mani- 
festly appears  by  the  will  to  have  been  the  intention  of 
the  testator.  Every  will  made  in  express  terms,  devising 
or  in  any  other  terms  denoting  the  intent  of  the  testator 
to  devise  all  the  real  estate  of  such  testator,  passes  all 
such  real  estate  which  such  testator  was  entitled  to  de- 
vise at  the  time  of  his  decease. 

stats.  1850,  179,  Sec.  22;  1865-6,  881,  Sec  1. 

NoTB. — The  preceding  chapter  is  taken  from  our  own 
statutes  on  wills — the  old  section  being  given  tha8(])»i> 
parenthesis — and  from  the  New  York  Ciyil  Code,  to  which 
refarbDce  is  frequently  made,  as  will  be  observed. 
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CHAPTER  II. 

INTERPRETATION   OF    WILLS,   AND  EFFECT   OF   VARIOUS   PRO- 
VISIONS. 

Section  I3I7.  Testator's  intention  to  be  carried  out. 

1318.  Intention  to  be  ascertained  from  the  will. 

1319.  Rules  of  interpretation. 

1320.  Several  instruments  are  to  be  taken  together. 

1321.  Harmonizing  rarious  parts. 

1322.  In  what  case  devise  not  afifected. 

1323.  When  ambiguous  or  doubtful. 

1324.  Words  taken  in  ordinary  sense. 

1325.  Words  to  receive  an  operative  construction. 

1326.  Intestacy  to  be  avoided. 

1327.  Effect  of  technical  words. 

1328.  Technical  words  not  necessary. 

1329.  Certain  words  not  necessary  to  pass  a  fee. 

1330.  Power  to  devise,  how  executed  by  terms  of  will. 

1331.  Devise  or  bequest  of  all  real  or  all  personal  property*  or 

both. 

1332.  Residuary  clause. 

1333.  Same. 

1334.  "Heirs,"  "relatives,"  "issue,"  "descendants,"  etc. 

1335.  Words  of  donation  and  of  limitation. 

1336.  To  what  time  words  refer. 

1337.  Devise  or  bequest  to  a  class. 

1338.  When  conversion  takes  effect. 

1339.  When  child  born  after  testator's  death  takes  under  will. 

1340.  Mistakes  and  omissions. 

1341.  When  devises  and  bequests  vest. 

1342.  When  cannot  be  divested. 

1343.  Death  of  devisee  or  legatee. 

1344.  Interests  in  remainder  are  not  affected. 

1345.  Conditional  devises  and  bequests. 

1346.  Condition  precedent,  what. 

1347.  Effect  of  condition  precedent. 

1348.  Conditions  precedent,  when  deemed  performed. 

1349.  Conditions  subsequent,  what. 

1350.  Devisees,  etc.,  take  as  tenants  in  common. 

1351.  Advancements,  when  ademptions. 

Sec.  1317.    A  will  is  to  be  construed  according  to  ibe  Testator's 

intention  of  the  testator.      Where  his  intention  cannot  tecanied 

have  effect  to  its  full  extent,  it  must  have  effect  as  far  as  ^^ 
possible. 

Kidwell  vs.  Brummagim,  83  Cal.,  486. 

Seo.  1818.    In  case  of  uncertainty  arising  upon   the  intention  to 

g^  be  aacertain* 

face  of  a  will,  as  to  the  application  of  any  of  its  provi-  ed  from  the 
sions,  the  testator's  intention  is  to  be  ascertained  from 
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RnleB  of  In- 
torpr«tatioii. 


Bereral  In- 
■trnments 
are  to  be 
taken  to- 
gether. 


Harmonis- 
ing varlooa 
parlfl. 


the  words  of  the  will,  taking  into  view  the  circamstances 
under  which  it  was  made,  exclusive  of  his  oral  declara- 
tions. 

Seo.  1319.  In  interpreting  a  will,  subject  to  the  law 
of  this  State,  the  rules  prescribed  by  the  following  sec- 
tions of  this  chapter  are  to  be  observed,  unless  an  inten- 
tion to^  the  contrary  clearly  appears. 

Ssc.  1820.  Several  testamentary  instruments,  executed 
by  the  same  testator,  are  to  be  taken  and  construed 
together  as  one  instrument. 

Sxo.  1321.  All  the  parts  of  a  will  are  to  be  construed 
in  relation  to  each  other,  and  so  as,  if  possible,  to  form 
one  consistent  whole ;  but  where  several  parts  are  abso- 
lutely irreconcilable,  the  latter  must  prevail. 

Sec.  1322.  A  clear  and  distinct  devise  or  bequest  can- 
not be  affected  by  any  reasons  assigned  therefor,  or  by 
any  other  words  not  equally  clear  and  distinct,  or  bj  in- 
ference or  argument  fVom  other  parts  of  the  will,  or  by 
an  inaccurate  recital  of  or  reference  to  its  contents  in  an- 
other part  of  the  will. 

Seo.  1823.  Where  the  meaning  of  any  part  of  a  will  is 
ambiguous  or  doubtful,  it  may  be  explained  by  any  ref- 
erence thereto,  or  recital  thereof,  in  another  part  of  the 
will. 

wordii  taken       Sbc.  1324.    The  words  of  a  will  are  to  be  taken  in  their 

Inordinary  , 

•enM.  ordinary  and  grammatical  sense,  unless  a  clear  intention 

to  use  them  in  another  sense  can  be  collected,  and  that 
other  can  be  ascertained. 

ZS^^!^      Seo.  1825.    The  words  of  a  will  are  to  receive  an  inter- 

ceiTe  an  op- 

fSncUor'*'  pr^tation  which  will  give  to  every  expression  some  effect, 
rather  than  one  which  will  render  any  of  the  expressions 
inoperative. 


In  what  case 
devise  not 
affected. 


Whenam- 
bignoni  or 
djubtfuL 


Intettaoyto 
be  avoided. 


Effect  of 
technical 
worda. 


Sec.  1326.  Of  two  modes  of  interpreting  a  will,  that  is 
to  be  preferred  which  will  prevent  a  total  intestacy. 

Seo.  1827.  Technical  words  in  a  will  are  to  be  taken 
in  their  technical  sense,  unless  the  context  clearly  indi- 
cates a  contrary  intention. 
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Sio.  1328.    Technical  words  are  not  necessary  to  give  Technical 
effect  to  any  species  of  disposition  by  a  will.  nec«aary. 

Sec.  1329.     The  term  "  heirs,"  or  other  words  of  in-  certain 
heritance,  are  not  requisite  to  devise  a  fee,  and  a  devise  necesnryto 

DS0B  a  fee. 

of  real  property  passes  all  the  estate  of  the  testator, 
unless  otherwise  limited. 

Sec.  1330.  Real  or  personal  property  embraced  in  a  Power  to  de- 
power  to  devise,  passes  by  a  will  purporting  to  devise  all  ezecntedby 
the  real  or  personal  property  of  the  testator.  win. 

Sec.  1381.     A  devise  or  bequest  of  all  the  testator's  pevfaeor 

*  bequest  of 

real  or  personal  property,  in  express  terms,  or  in  any  J}!"**^ 
other  terms  denoting  his  intent  to  dispose  of  all  his  real  P^^'^*^' 
or  personal  property,  passes  all  the  real  or  personal  pro- 
perty which  ho  was  entitled  to  dispose  of  by  will  at  the 
time  of  his  death. 

Seo.  1332.    A  devise  of  the  residue  of  the  testator's  Residnary 

clanse., 

estate,  property,  or  real  property,  passes  all  the  real  pro- 
perty which  ho  was  entitled  to  devise  at  the  time  of  his 
death,  not  otherwise  effectually  devised  by  his  will. 

Sbo.  1383.    A  bequest  of  the  residue  of  the  testator's  sune 
estate,  property,  or  personal  property,  passes  all  the  per- 
sonal property  which  he  was  entitled  to  bequeath  at  the 
time  of  his  death,  not  otherwise  effectually  bequeathed 
by  his  will. 

Sec  1334.     A  testamentary  disposition  to '* heirs,"  "re-  "Heira," 

**  reiatWea," 

lations,"  "nearest  relations,"  "representatives,"  "le^^al  •jtanes." 
representatives"  or  "  personal  representatives,"  or  "fam-  anu/'etc. 
ily,"  "issue,"  "descendants,"  "nearest"  or  "next  of  kin" 
of  any  person,  without  other  words  of  qualification,  and 
when  the  terms  are  used  as  words  of  donation  and  not  of 
limitation,  vests  the  property  in  those  who  would  be  enti- 
tled to  succeed  to  the  property  of  such  person,  according 
to  the  provisions  of  the  Title  on  Succesnoriy  in  this  Code. 

NorriB  vs.  Hensley,  27  Cal.,  39. 

Sec.  1335.    The  terms  mentioned  in  the  last  section  are  words  or 
used  as  words  of  donation,  and  not  of  limitation,  when  or  limitation 
the  property  is  given  to  the  person  so  designated,  directly, 


To  what 
time  words 
refer. 
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and  not  as  a  qualification  of  an  estate  given  to  the  ances- 
tor of  such  person. 

Sec.  1336.  Words  in  a  will  referring  to  death  or  sur- 
vivorship, simply,  relate  to  the  time  of  the  testator's 
death,  unless  possession  is  actually  postponed,  when  they 
must  be  referred  to  the  time  of  possession. 

Seo.  1387.  A  testamentary  diposition  to  a  class  in- 
cludes every  person  answering  the  description  at  the  tes- 
tator's death ;  but  when  the  possession  is  postponed  to  a 
future  period,  it  includes  also  all  persons  coming  within 
the  description  before  the  time  to  which  possession  is 
postponed. 

When  con-         Sec.  1338.     When  a  will  directs  the  conversion  of  real 

Tenion  takes  in.  j 

effect.  property  into  money,  such  property  and  all  its -proceeds 

must  be  deemed  personal  property  irom  the  time  of  the 
testator's  death. 


Devise  or 
boqneet  to 
a  class. 


When  child 
bom  after 
testator's 
death  takes 
under  will. 


Mistakes 
and  omis* 
sions. 


When  de> 
Tises  and 
bequests 
Test. 


When  can> 
not  be  di- 
Tosted. 


Death  of 

deTiaeeor 

legatee. 


Seo.  1339.  A  child  conceived  before,  but  not  bom 
until  after  a  testator's  death,  or  any  other  period  when  a 
disposition  to  a  class  vests  in  right  or  in  possession,  takes, 
if  answering  to  the  description  of  the  class. 

Sec  1340.  When,  applying  a  will,  it  is  found  that 
there  is  an  imperfect  description,  or  that  no  person  or 
property  exactly  answers  the  description,  mistakes  and 
omissions  must  be  corrected,  if  the  error  appears  from 
the  context  of  the  will  or  from  extrinsic  evidence;  but 
evidence  of  the  declarations  of  the  testator  as  to  his  in- 
tention cannot  be  received. 

Sec.  1341.  Testamentary  dispositions,  including  de- 
vises and  bequests  to  a  person  on  attaining  majority,  are 
presumed  to  vest  at  the  testator's  death. 

Sec.  1342.  A  testamentary  disposition,  when  vested, 
cannot  be  divested  unless  upon  the  occurrence  of  the  pre- 
cise contingency  prescribed  by  the  testator  for  that 
purpose. 

Sec.  1343.  If  a  devisee  or  legatee  dies  during  the  life- 
time of  the  testator,  the  testamentary  disposition  to  him 
fails,  unless  an  intention  appears  to  substitute  some  other 
in  his  place. 
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Seo.  1344.     The  death  of  a  devisee  or  legatee  of  a  lim-  interests  in 
ited  interest,  before  the  testator's  death,  does  not  defeat  arenomf. 

factfld 

the  interests  of  persons  in  remainder,  who  survive  the 
testator. 

Sso.  1845.     A  conditional  disposition  is  one  which  de-  CondJUonai 
pends  npon  the  occarrence  of  some  uncertain  event,  by  beqaestt. 
which  it  is  either  to  take  effect  or  be  defeated. 

Sko.  134(5.    A  condition   precedent  in  a  will   is  one  Condition 

*  ^  precedent, 

which  is  required  to  be  fulfilled  before  a  particular  dispo-  ^h«t- 
sition  takes  effect. 

Sec.  1347.  Where  a  testamentary  dispositioD  is  made  ^^^ 
upon  a  condition  precedent,  nothing  vests  until  the  con-  pr«!«d«n«. 
dition  is  fulfilled;  except  where  such  fulfilment  is  impoe- 
sihle,  in  which  case  the  disposition  vests,  unless  the 
condition  was  the  sole  motive  thereof,  and  the  impossi- 
bility was  unknown  to  the  testator,  or  arose  from  an 
unavoidable  event  subsequent  to  the  execution  o£  the 
will. 

Sec.  1348.     A  condition  precedent  in  a  will  is  to  be  Oondiuom 

,  precedent, 

deemed   performed    when    the  testalor  s   intention   has  ^^^^  ^^otm- 

,  «d  per- 

been  substantially,  though  not  literally,  complied  with.       formed. 

Sko.  1349.     A  condition  subsequent  is  where  an  estate  Conditions 
or  interest  is  so  given  as  to  vest  immediately,  subject  only   what 
to  be  divested  by  some  subsequent  act  or  event. 

Sec  1350.     A  devise  or  legacy  ^ven  to  more  than  one  Derioeet, 
person  vests  in  them  as  owners  m  common.  tennutain 


conunon. 


Sec  1351.  Advancements  or  pifts  are  not  to  be  taken  ^^J^J^V.^ 
as  ademptions  of  general  legacies,  unless  such  intention  "'^ov'^on*- 
is  expressed  by  the  testator  in  writing. 

NoTB. — The  |>rec«d'»g  chapter  is,  in  »  modified  form, 
Uken  from  the  New  York  CiTil  Code,  from  Sees.  679  to  613, 
inciariFe,  We  ha^e  had  no  general  rales  eT  oonstraction 
Adopted  by  our  Legialatare,  and  after  the  preparation  of  the 
Arst  ehiq^tMr  of  this  Title  It  was  diioaght  hest  to  adopt  also 
these  rules  of  eoastractio».  The  as«al  eonme  of  noting 
each  section  from  which  thej  are  taken,  for  eoonon^  ia 
printing,  is  departed  from  in  tbts  <ha|yter. 

35 
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CHAPTER  III. 


GENERAL    PROVISIONS. 


Nature  and 
doBigiuttlons 
of  legacies. 

^Bpeciflc. 


Demonstra- 

tlTtt. 


iljiDuitiei. 


Sbctiom  1367.  Nature  and  designatioiis  of  legaoiei. 

1.  Specific. 

2.  DemoDstratire. 

3.  Annuities, 
i.  Residnary. 
6.  General. 

1358.  Order  of  sale  in  case  of  an  intestate. 

1359.  Order  of  sale  in  ease  of  a  testator. 

1360.  Legacies,  how  charged  with  debts. 

1361.  Same. 
1802.  Abatement. 

1363.  Specific  derises  and  legacies. 

1364.  Heir's  conreyance  good,  unless  will  is  proved  within  fear 

years.  ^ 

1366.  Possession  of  legatees. 

1366.  Beqnest  of  interest. 

1367.  Satisfaction. 

1368.  Legacies,  when  due. 

1369.  Interest. 

1370.  Construction  of  these  rules. 

1371.  Bzecutor  acoording  to  the  tenor. 

1372.  Power  to  appoint  is  invalid. 

1373.  Executor  not  to  act  till  qualified. 

1374.  Provisions  as  to  revocations. 

1375.  Execution  and  construction  of  prior  wills  not  alfocted. 

1376.  "  Wills  "  include  codicils. 

1377.  The  law  of  what  place  applies. 

1378.  Liability  of  beneficiaries  for  testator's  obligations. 

Seo.  1857.  Legacies  are  distiDgaisbed  and  designated, 
according  to  their  nature,  as  folio  wis : 

1.  A  legacy  of  a  particular  thing,  specified  and  distin- 
guished from  all  others  of  the  same  kind  belonging  to  the 
testator,  is  specific;  if  such  legacy  fails,  resort  cannot  be 
had  to  the  other  prope'^ty  of  the  testator. 

2.  A  legacy  is  demonstrative  when  the  particular  fund 
or  personal  property  is  pointed  out  from  which  it  is  to  be 
taken  or  paid ;  if  such  fund  or  property  fails,  in  whole  or 
in  ipirty  resort  may  be  had  to  the  general  assets,  as  in  case 
of  a  general  legacy. 

3.  An  annuity  is  a  bequest  of  certain  specified  earns 
periodically;  if  the  fund  or  property  out  of  which  they 
are  payable  fails,  resort  may  be  had  to  the  general  assets, 
as  in  case  of  a  general  legacy. 
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4.  A  residuary  legacy  embraces  only  that  which  remains  iu«idiuirj. 
after  all  the  bequests  of  the  will  are  discharged. 

5.  All  other  legacies  are  general  legacies.  oenerfti. 

Seo.  1358.     WheD  a  person  dies  intestate,  his  prop-  order  of  mie 
erty,  except  such  as  is  otherwise  disposed  of  under  this  intestate 
Code,  and  under  Chap.  V,  Tit.  XI,  of  the  Code  op  Civil 
Pbooedure,  and  exempt  from  execution  therein,  is  to  be 
resorted  to,  in  the  following  order,  in  payment  of  debts : 

1.  Personal  property. 

2.  Keal  property,  other  than  estates  of  freehold. 
3    Estates  of  freehold. 

Sec.  1359.     The  property  of  a  testator,  with  the  excep-  Order  or mie 

./.,.!,.  .  I  ,  r      In  CM©  of  a 

tion  specified  m  the  last  section,  is  to  be  resorted  to,  m  tertaxoF. 
the  following  ordor,  for  the  payment  of  debts  and  legacies: 

1.  Personal  property,  excepting  such  as  is  expressly 
exempted  in  the  will. 

2.  Real  property  expressly  devised  to  pay  debts  or 
legacies,  where  the  personal  property  is  exempted  in  the 
will,  or  where  the  personal  property  which  is  not  ex- 
empted is  insafficient. 

3.  Seal  property  which  is  not  efTeotually  devised. 

4.  Property,  real  or  personal,  charged  with  debts  or 
legacies;  but  though  real  property  is  charged  with  the 
payment  of  legacies,  the  personal  property  is  not  to  be 
exonerated. 

5.  The  following  property,  ratably:  real  property, 
devised  without  being  charged  with  debts  or  legacies, 
and  specific  and  demonstrative  legacies. 

6.  Personal  property  expressly  exempted  in  the  will. 

Cal.  C.  0.  P.,  Tit.  XI,  Chap.  VII. 

Sec.  1360.    In  the  application  of  the  personal  property  Legad<», 
of  a  decedent  to  the  payment  of  debts,  legacies  must  be  i^tL  debts. 
charged  in  the  following  order,  unless  a  different  inten- 
tion is  expressed  in  the  will : 

1.  Besiduary  legacies. 

2.  General  legacies. 

8.  Legacies  given  for  a  valuable  consideration,  or  for 
the  relinquishment  of  some  right  or  interest. 
4.  Specific  and  demonstrative  legacies. 
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Siune.  Ssc.  1361.    Legacies  to  husband,  widow  or  kindred  of 

any  class,  are  chargeable  only  after  legacies  to  persons 
not  related  to  the  testator. 

Abatement.  Sec.  1362.  Abatement  takes  place  in  any  class  only  as 
between  legacies  of  that  class,  unless  a  different  intention 
is  expressed  in  the  will. 


Hpeeiflo  de* 
legnciw. 


Sec.  1363.  In  a  specific  devise  or  legacy,  the  title 
passes  by  the  will;  but  in  case  of  legacies,  possession  can 
only  be  obtained  from  the  personal  representative;  and 
he  may  be. authorized  by  the  Judge  of  the  Probate  Court 
to  sell  the  property  devised  and  bequeathed,  in  the  cases 
herein  provided. 

iieir'8  cou-        Seo.  1364.    The  rights  of  a  purchaser  or  encumbrancer 
good,  nnien  of  rcal  property,  in  good  faith,  and  for  value,  derived 

willwproTed     .  i    .      .  ,  i 

withiD  four  from  any  person  claiming  the  same  by  succession,  are  not 
impaired  by  any  devise  made  by  the  decedent  from  whom 
succession  is  claimed,  unless  the  instrument  containing 
such  devise  is  duly  proved  as  a  will,  and  recorded  in  the 
office  of  the  Clerk  of  the  Probate  Court  having  jurisdic- 
tion thereof,  or  unless  written  notice  of  such  devise  is 
filed  with  the  Clerk  of  the  county  where  the  real  property 
is  situated,  within  four  3*ears  after  the  devisor's  death. 

N.  T.  C.  C,  Seo.  621. 


Pnmesflon 
(»f  legatees. 


Sec.  1365.  Where  specific  legacies  are  for  life  onlj, 
the  first  legatee  must  sign  and  deliver  to  the  second  lega- 
tee, or,  if  there  is  none,  to  the  personal  representative, 
an  inventory  of  the  property,  expressing  that  the  same 
is  in  his  custody  for  life  only,  and  that,  on  his  decease,  it 
is  to  be  delivered  and  to  remain  to  the  use  and  for  the 
benefit  of  the  second  legatee,  or  to  the  personal  represent- 
ative, as  the  case  may  be. 

:5f.  Y.  6,  C,  See.  (J22. 

Seo.  1366.  In  case  of  a  bequest  of  the  interest  or 
income  of  a  certain  sum  or  fund,  the  income  accrues  from 
the  testator's  death. 

N,  Y.  C.  C.  Sec.  623. 

:4*tiflf»ctioii.        Sec  1367.     A  legacy,  or  a  gift  in  contemplation,  fear 
or  peril  of  death,  may  be  satisfied. 


Roqamt  of 
iiiterMt. 
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Seo.  1368.    Legacies  are  due  and  deliverable  at  the  ex-  Legaciee. 
piration  of  one  year  after  the  testator's  decease.     Annui- 
ties commoDce  at  the  testator's  decease. 

Sec.  1369.    Legacies  bear  interest  from  the  time  when   interest. 
they  are  due  and  payable,  except  that  legacies  for  main- 
tonance,  or  to  the  testator's  widow,  bear  interest  from 
the  testator's  decease. 

Sec.  1370.     The  four  preceding;  sections  are  in  all  cases  constmctioB 

of  thwe 

to  be  controlled  by  a  testator's  express  intention.  ruie«. 

Sio.  1371.     Where  it  appears,  by  the  terms  of  a  will,  Executor 
that  it  was  the  intention  of  the  testator  to  commit  the  the  teuor. 
execution  thereof  and  the  administration  of  his  estate  to 
any  person  as  executor,  such  person,  although  not  named 
executor,  is  entitled  to  letters  testamentary  in  like  man- 
ner as  if  he  had  been  named  executor. 

Sec.  1372.    An  authority  to  an  executor  to  appoint  an   Power  to 

,  ,  appoint  in 

executor  is  void.  invalid. 


Sec.  1373.     No  person  has  any  power,  as  an  executor,  ExMutornot 
until  he  qualifies,  except  that,  before  letters  have  been   q^ined. 
issued,  he  may  pay  funeral  charges  and  take  necessary 
measures  for  the  preservation  of  the  estate. 


rerocA 


Seo.  1374.    The  provisions  of  this  Title  in  relation  to  Prorinon* 
the  revocation  of  wills  apply  to  all  wills  made  by  any  tes-  tiou. 
tator  living  at  the  expiration  of  one  year  from  the  time 
it  takes  effect. 


Seo.  1375.     The  provisions  of  this  Title  do  not  impair  Execmion 

-  and  con- 

the  validity  of  the  execution  of  any  will  made  before  atmction  of 

it  takes  effect,  or  affect  the  construction  of  any  such  will.  njtaff«cted. 


Sec  1376.    The  term  "  will,''  as  used  in  this  Code,  in- 
cludes all  codicils  as  well  as  wills. 

Statf.  1850,  ]  77,  S«o.  34. 


••WIUa'Mn. 
clnde  ood- 
idte. 


Sec.  1377.    Except  as  otherwise  provided,  the  validity  Thouwof 
and  interpretation  of  wills  is  governed,  when  relating  to  appiiee. 
real  property  within  this  State,  by  the  law  of  this  State ; 
when  relating  to  personal  property,  by  the  law  of  the 
testator's  domicile. 
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LiAbiutyof  Sbo.  1878.  Thoso  to  whom  property  is  given  by  will 
^'tel^i^s  Ai*®  liable  for  the  obligatioDS  of  the  testator  in  the  cases 
obug»tioii..    ^^^  ^^  ^^^  extent  prescribed  by  the  Code  of  Civil  Pro- 

OEDUBE. 

KoTS. — The  three  ohapten  oomprising  the  Title  on  WUU 

embraces  all  the  laws  of  our  State  relating  to  the  subjeoi 
not  contained  in  Tit.  XI  of  the  Code  of  Civil  Procedure; 
as  also  many  of  the  provisions  of  the  Civil  Code  of  New 
York  on  the  corresponding  subject,  from  See.  614  to  Sec. 
636,  inclusive.  This  somewhat  enlarges  the  space  ocoapied 
heretofore  bj  our  laws,  but  space  is  not  to  be  considered 
when  the  provisions  embodied  are  so  salutary  and  so  ob- 
viously well  digested  and  prepared.  Practical  experience 
may  demonstrate  the  useAilness  of  other  provisionsi  bat 
those  given  are  suppoed  to  provide  for  every  oonoeivable 
oontingenoy. 


TITLE    VII. 

SUCCESSION. 

S£CTiOH  1384.  Succession  defined. 

1385.  Who  first  succeeds  to  possession  of  estates  not  devised,  and 

for  what  purpose. 
1886.  Suecession  to  and  distribution  of  property. 

1387.  Illegitimate  children  to  inherit  in  certain  events. 

1388.  The  mother  is  successor  to  illegitimate  child. 

1389.  Degrees  of  kindred,  how  computed. 

1390.  Advancements  constitute  part  of  distributive  share. 

1391.  Advancements,  when  too  much,  or  not  enough. 

1392.  What  are  advancements. 

1393.  Value  of  advancements,  how  determined. 

1394.  When  heir  advanced  to  dies  before  decedent. 

1395.  Inheritance  of  husband  and  wife  from  each  other. 

1396.  Distribution  of  the  common  property  in  ease  of  death  of  the 

wife. 
1397;  Distribution  of  common  property  on  death  of  the  husband. 

1398.  Inheritance  by  representation. 

1399.  Aliens  may  inherit,  whe»  and  how. 

1400.  Succession  not  claimed,  Attomey-G^eneral  to  cause  to  be 

sold,  and  proceeds  deposited. 

1401.  When  the  property  and  estate  escheat  to  the  State. 

1402.  Prop<)rty  escheated  subject  to  charges  as  other  property. 

1403.  Sucoessor  liable  for  decedent's  obligations. 

soccesdoD         3k^-  1384.     Saccession  is  the  comiog  in  of  another  to 
dofined.        ^^^^  |.jj^  property  of  one  who  dies  withoat  disposing  of  it 
by  will. 


J 
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Note. — For  adopting  tbo  term  "SaoceuioD/'  and  dia- 
earding  the  more  famili&r  expression,  **  Descents  and  distri- 
butions/' ased  so  long,  an  apology,  if  no  paramount  recuon 
exists,  is  dae  from  us.  We  hare  not,  for  the  mere  love  of 
ehange,  done  anything ;  for  it  is  better  to  adhere  to  every- 
thing  tried  and  found  vtH  enough,  unless  a  substantial 
reason  exists  for  the  change.  It  is  not  a  matter  of  surprise 
that  originally,  in  the  preparation  of  all  our  laws,  a  simili- 
tude existed  between  ours  and  those  of  our  mother  country  ; 
yet  our  goyemments  and  system  of  laws,  if  not  entirely,  are 
greatly,  differenL  Then  as  wo  progress  in^the  perfection  of 
our  own  system,  it  is  expected  that  we  shall  become  more 
and  more  *'9ui  genertt.'*  The  following  reasons  for  the 
change  are  given  by  the  New  York  Code  Commissioners, 
and  are  deemed  sufficient : 

"  The  term  '  descent,'  hitherto  chiefly  used  in  this  State 
to  denote  the  derdlution  of  an  inheritance,  was  derived  from 
the  ancient  principle  of  the  iSnglish  law,  that  an  inheritance  ' 
eould  never  ascend  or  pass  from  son  to  father,  but  must  de- 
scend or  pass  to  descendants.  But  as  the  American  law 
allows  property  to  pass  in  both  ways,  there  arises  an  incon- 
gruity in  continuing  this  use  of  the  term ;  an  incongruity 
which  causes  practical  embarrassment,  since  the  word  '  de- 
scendants' must  still  be  confined  to  its  strict  meaning,  and 
cannot  embrace  all  those  who  may  take  by  our  statute  of 
descents,  so  called,  and  the  word  '  descend '  must  often  be 
used  in  the  same  view  and  in  contradistinction  to  the  devo- 
lution of  property  in  the  ascending  line.  The  term  '  succes- 
sion '  is  the  more  appropriate  phrase  of  the  civil  law,  and 
this,  already  in  common  use  among  us,  the  Commissioners 
have  adopted  to  denote  the  transmission  of  the  property  of 
a  decedent  by  operation  of  law." 

Sec.  1385.     The  property,  both  real  and  personal,  of  whofint 
any  one  who  dies  without  disposing  of*it  by  will,  passes,  posfleesionor 
in  the  first  instance,  to  the  personal  representative  who  devised? and 
has  qualified  as  his  executor,  adminiHtrator,  or  adminis-  parploee. 
trator  with  the  will  annexed,  as  the  Trustee  of  such  de- 
cedent— 

1.  To  make  the  provision  for  the  surviving  husband,  or 
wife,  or  child,  which  is  directed  by  Tit.  XI,  Part  III,  of 
the  CoDB  OF  Civil  Procedure. 

2.  To  apply  the  property  to  the"  payment  of  the  debts 
of  the  decedent,  according  to  the  Title  on  Wills  and  the 
provisions  of  the  Code  of  Civil  Procedure  ;  and, 

3.  To  distribute  any  remaining  property  among  those 
entitled  to  succeed  to  the  property  of  the  decedent,  accord- 
ing to  the  provisions  of  this  Title. 

N.  T.  C.  C,  Sees.  638-9,  modified. 

Sec.  1386.  When  any  person  having  title  to  any  estate  saceewfon 
not  otherwise  limited  by  marriage  contract  dies  without  ^batio/' 
disposing  of  the  same  by  will,  it  is  succeeded  to,  and  must  ^*™p~^^* 


280 


CIVIL  CODJB. 


to  and  dif». 
cribution  of 
proijcrty. 


be  distributed,  subject  to  the  payment  of  his  debts,  Id  Ibe 
following  manner: 

1.  If  the  decedent  leaves  a  surviving  husband  or  wife, 
and  only  one  child,  or  the  lawful  issue  of  one  child,  in 
equal  shares  to  the  surviving  husband  or  wife  and  child, 
or  issue  of  such  child.  If  the  decedent  leaves  a  sur- 
viving husband  or  wife,  and  more  than  one  child  living, 
or  one  child  living,  and  the  lawful  issue  of  one  or  more 
deceased  children,  one-third  to  the  surviving  husband  or 
wife,  and  the  remainder  in  equal  shares  to  his  children, 
and  to  the  lawful  issue  of  any  deceased  child,  by  right  of 
representation.  If  there  be  no  child  of  the  decedent  liv- 
ing at  his  death,  the  remainder  shall  go  to  all  of  his  lineal 
descendants ;  and  if  all  the  descendants  are  in  the  same 
degree  of  kindred  to  the  decedent  they  share  equally, 
otherwise  they  take  according  to  the  right  of  representa- 
tion. 

2.  If  the  decedent  leaves  no  issue,  the  estate  goes  in  equal 
shares  to  the  surviving  husband  or  wife  and  to  the  dece- 
dent's father.  If  there  be  no  father,  then  one-half  goes  in 
equal  shares  to  the  brothers  and  sisters  of  the  decedent,  and 
to  the  children  of  any  deceased  brother  or  sister,  by  right 
of  representation ;  if  he  leaves  a  mother  also,  she  takes 
an  equal  share  with  the  brothers  and  sisters.  If  decedent 
leaves  no  issue,  or  husband,  or  wife,  the  estate  must  go  to 
his  father. 

3.  If  there  be  no  issue,  husband,  wife  or  father,  then 
in  equal  shares  to  the  brothers  and  sisters  of  the  decedent 
and  to  the  children  of  any  deceased  brother  or  sister,  by 
right  of  representation ;  if  a  mother  survives,  she  takes 
an  equal  share  with  the  brothers  and  sisters. 

4.  If  the  decedent  loaves  no  issue,  husband,  wife  or 
father,  and  no  brother  or  sister  is  living  at  the  time  of  his 
death,  the  estate  goes  to  his  mother,  to  the  exclusion  of 
the  issue,  if  any,  of  decedent's  brothers  or  sisters. 

5.  If  the  decedent  leaves  a  surviving  husband  or  wife, 
and  no  issue,  and  no  father,  mother,  brother  or  sister,  the 
whole  estate  goes  to  the  surviving  husband  or  wife. 

6.  If  the  decedent  leaves  no  issue,  husband  or  wife, 
and  no  father,  mother,  brother  or  sister,  the  estate  must 
go  to  the  next  of  kin,  in  equal  degree,  excepting  that 
when  there  are  two  or  more  collateral  kindred,  in  equal 
degree,  but  claiming  through  different  ancestors,  those 
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who  claimed  through  the  nearest  ancestors  must  be  pre- 
ferred to  those  claiming  through  an  ancestor  more  remote; 
however — 

7.  If  the  decedent  leaves  several  children,  or  one  child 
Mnd  the  issue  of  one  or  more  other  children,  and  anj'^  such 
surviving  child  diAs  under  age,  and  not  having  been  mar- 
ried, all  the  estate  that  came  to  the  deceased  child  by 
inheritance  fro  r.  such  decedent  descends  in  equal  shares 
to  the  other  children  of  the  same  parent,  and  to  the  issue 
of  any  such  other  children  who  are  dead,  by  right  of  rep- 
resentation. 

8.  If,  at  the  death  of  such  chilii,  who  dies  under  age, 
not  having  been  married,  and  all  the  other  children  of 
his  parents  are  also  dead,  and  any  of  them  have  left  issue, 
the  estate  that  came  to  such  child  by  inheritance  from  his 
parent,  descends  to  the  issue  of  all  other  children  of  the 
same  parent;  and  if  all  the  issue  are  in  the  same  degree 
of  kindred  to  the  child,  they  share  the  estate  equally, 
otherwise  they  take  according  to  the  right  of  represen- 
tation. * 

9.  If  the  decedent  leaves  no  husband,  wife  or  kindred, 
the  estate  escheats  to  the  State  for  the  support  of  com- 
mon schools. 

stats.  1850,  219,  Seo.  1 ;  1862,  569,  Sec.  1. 

Sec.  1387.     Every  illegitimate  child  is  an  heir  of  the  iHeffitfmat« 

,         .  ...  .  J    •      ^  i_  r>  children  to 

person  who,  in  writing,  signed  in  the  presence  of  a  com-  inherit  in 
patent  witness,  acknowledges  himself  to  bo  the  father  of  ^enta! 
snch  child;  and  in  all  cases  is  an  heir  of  his  mother,  and 
inherits  his  or  her  estate,  in  whole  or  in  part,  as  th6 
case  may  be,  in  the  same  manner  as  if  he  had  been  born 
in  lawful  wedlock;  but  he  does  not  represent  his  father 
or  mother  by  inheriting  any  part  of  the  estate  of  his  or 
her  kindred,  either  lineal  or  collateral,  unless,  before  his 
death,  his  parents  shall  have  intermarried,  and  his  father, 
alter  such  marriage,  acknowledges  him  as  his  child,  or 
adopts  him  intD  his  family;  in  which  case  such  child 
and  all  the  legitimate  children  are  considered  brothers 
and  sisters,  and  on  the  death  of  either  of  them,  intestate, 
and  without  issue,  the  others  inherit  his  estate,  and  are 
heirs,  as  hereinbefore  provided,  in  like  manner  as  if  all 
the  children   had   boon  legitimate;  saving  to  the  father 

36 
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and  mother,  respectively,  their  rights  in  the  estates  of  all 
the  children  in  like  manner  as  if  all  had  been  legitimate 
The  issue  of  all  marriages  null  in  law,  or  dissolved  by 
divorce,  are  legitimate. 

Btatfl.  1850,  219,  Seo.  2. 

Seo.  1388.  If  an  illegitimate  child  dies  intestate,  with- 
out lawful  issue,  his  estate  descends  to  his  mother,  or,  in 
case  of  her  decease,  to  her  heirs  at  law. 

8Ut8.  I860,  220,  Seo.  3. 

S£0.  1389.  The  degrees  of  kindred  must  be  computed 
according  to  the  rules  of  the  civil  law,  and  kindred  of  the 
half  blood  inherit  equally  with  those  of  the  whole  blood, 
in  the  same  degree,  unless  the  inheritance  come  to  the 
intestate  by  descent,  devise,  or  gift  of  some  one  of  his 
ancestors,  in  which  case  all  those  who  are  not  of  the 
blood  of  such  ancestors  must  be  excluded  from  such  in- 
heritance. 

State.  1850,  221,  Sec.  4. 

Seo.  1390.  Any  estate,  real  or  personal,  given  by  the 
decedent  in  his  lifetime,  as  an  advancement  to  any  child, 
or  other  lineal  descendant,  is  a  part  of  the  estate  of  the 
decedent  for  the  purposes  ot  division  and  distribution 
thereof  among  his  issue,  and  must  be  taken  by  such  child, 
or  other  lineal  descendant,  towards  his  share  of  the  es- 
tate of  the  decedent. 

State.  1850,  221,  Sec.  5. 

Seo.  1391.  If  the  amount  of  such  advancement  ex- 
ceeds the  share  of  the  heir  receiving  the  same,  he  mast 
be  excluded  from  any  further  portion  in  the  division  and 
distribution  of  the  estate,  but  ho  must  not  be  required  to 
refund  any  part  of  such  advancement ;  and  if  the  amount 
so  received  is  less  than  his  share,  he  is  entitled  to  so  much 
more  as  will  give  him  his  full  share  of  the  estate  of  the 
decedent. 

Stete.  1850,  221,  Sec.  (K 

Sec.  1392.  All  gifts  and  grants  are  made  as  advance- 
ments, if  expressed  in  the  gift  or  grant  to  be  so  made,  or 
if  charged  in  writing  by  the  decedent  as  an  advancement, 
or  acknowledged  in  writing  as  such,  by  the  child  or  other 
successor  or  heir. 

Stets.  1850,  221,  Seo.  7. 
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Sia  1393.  If  the  value  of  the  estate  so  advanced  is  vaioeof  ad. 
expressed  in  the  conveyance,  or  in  the  charge  thereof  how  deter. ' 
made  by  the  decedent,  or  in  the  acknowledgment  of  the 
party  receiving  it,  it  must  be  held  as  of  that  value,  in  the 
divlBion  and  distribution  of  the  estate;  otherwise,  it  must 
be  estimated  according  to  its  value  when  given,  as  nearly 
88  the  same  can  bo  ascertained. 

SUt8. 1850,  221,  Seo.  8. 

Sec.  1394.    If  any  child  or  other  lineal  descendant,  when  heir 
receiving  advancement,  dies  before  the  decedent,  leaving  ciaTbeibre 
issue,  the  advancement  must  be  taken  into  consideration         ^  ' 
in  the  division  and  distribution  of  the  estate,  and  the 
amount  thereof  must  be  allowed  accordingly,  by  the  rep- 
reseutatives  of  the  heirs  receiving  the  advancement,  in 
like  manner  as  if   the  advancement   had    been    made 
directly  to  them. 

SUts.  1850,  221,  Seo.  9. 

Sec  1395.    The  provisions  of  the  preceding  sections  of  inheritance 

this  Title,  as   to  the   inheritance   of  the    husband  and  ^d^fe"^ 

wife  from  each  other,  apply  only  to  the  separate  property  SSSr!*** 
of  the  decedents. 

SUts.  1850,  221,  See.  10. 

Sec.  1396.    Upon  the  death  of  the   wife,   the  entire   mitribuuon 
common  property,  without  administration,  belongs  to  the   mon  proper- 
surviving  husband,  if  he  shall  not  have  abandoned  and  SeaSi^be 
lived  separate  and  apart  from  her;  but  if  the  husband  ^^^' 
shall  have  abandoned  his  wife,  and  lived  separate  and  • 
apart  from  her,  the  half  of  the  common  property,  subject 
to  the  payment  of  the  debts  chargeable  to  the  estate 
owned  in  common  by  the  husband  and  wife,  is  at  her  tes- 
tamentary disposition,  and  in  the  absence  of  such  dispo- 
sition, goes  to  her  descendants  or  heirs  at  law,  exclusive 
of  her  husband. 

State.  1863-4,  368,  See.  1. 

Sec.  1397.    Upon  the  death  of  the  husband,  one-half  niatribotion 

of  oonunon 

of  the  common  property  goes  to  the  surviving  wife,  and    S"*i^'J^° 
the  other  half  is  subject  to  the  testamentary  disposition   husband, 
of  the  husband,  and  in  the  absence  of  such  disposition, 
goes  to  his  descendants,  equally,  if  such  descendants  are 
in  the  same  degree  of  kindred  to  the  decedent;  otherwise, 
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according  to  the  right  of  representation;  and  id  the 
absence  of  both  such  dlspoaitioj  and  such  descendants, 
is  subject  to  distribution  in  the  same  manner  as  the 
separate  property  of  the  hasband.  In  case  of  the  disso- 
lution of  the  community  by  the  death  of  the  husband,  the 
entire  common  property  is  equally  subject  to  bis  debis, 
the  family  allowance,  and  the  charges  and  expenses  of 
administration. 

StaU.  186S-4,  363,  See.  1. 

Note. — Before  preparing  the  bill  for  the  Legislalnre,  Seef. 
178  and  1274  mast  be  thoroughly  examined  and  made  to 
'  harmonise,  if  they  are  found  inconsistent. 

Sec.  1398.  Inheritance  or  succession  "  by  right  of  rep- 
resentation'' takes  place  when  the  descendants  of  any 
deceased  heir  take  the  same  share  or  right  in  the  estate 
of  another  person  that  their  parents  would  have  taken  if 
living.  Posthumous  children  are  considered  as  living  at 
the  death  of  their  parents. 

StaU.  1850,  221,  See.  11. 

Sjco.  1399.  Resident  aliens  may  take  in  all  cases  by 
succession  as  citizens ;  and  no  person  capable  of  succeed- 
ing under  the  provisions  of  this  Title,  is  precluded  from 
such  succession  by  reason  of  the  alienage  of  any  relative ; 
but  no  non-resident  foreigner  can  take  by  succession 
unless  be  appears  and  claims  such  succession  within  five 
years  after  the  death  of  the  decedent  to  whom  he  claims 
succession. 

Const.,  Art  I,  Seo.  17;    1866,  137,  Sec.  1;   State  vs.  Bo- 
gere,  13  Gal.,  159 ;  N.  T.  G.  C.,  Sec.  660. 

Sec.  1400.  When  succession  is  not  claimed  as  provided 
in  the  preceding  section,  the  District  Court,  on  informa- 
tion, must  direct  the  Attorney-General  to  reduce  the 
property  to  his  or  the  possession  of  the  State,  or  to  cause 
the  same  to  be  sold,  and  the  same  or  the  proceeds  thereof 
to  be  deposited  in  the  State  treasury  for  the  benefit  of 
such  non-resident  foreigner,  or  his  legal  representative, 
to  be  paid  to  him  whenever,  wilhin  five  3'ear8  after  such 
deposit,  proof  to  the  satisfaction  of  the  State  Controller 
and  Treasurer  is  produced  that  he  is  entitled  to  succeed 
thereto. 

Stats.  1866,  137,  Sec.  1. 
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Seo.  1401.     When  BO  claimed,  the  evidence  and  the  joint  when  the 

property  and 

order  of  the  Controller  and  Treasurer  mast  be  filed  by  esutoes- 

cheat  to  the 

the  Treasurer  as  his  voucher,  and  the  property  delivered  sute. 
or  the  proceeds  paid  to  the  claimant  on  filing  his  receipt 
therefor.  If  no  one  succeeds  to  the  estate  or  the  pro- 
ceeds, as  herein  provided,  the  property  of  the  decedent 
devolves  and  escheats  to  the  people  of  the  State,  and  is 
placed  by  the  State  Treasurer  to  the  credit  of  the  School 
Fund. 

Stftts.  1856,  137,  Seo.  1. 

Sec.  1402.     Heal  property  passing  to  the  State  under  property 
the  last  section,  whether  held  by  the  State  or  its  officers,  ^j^t  to 
ia  subject  to  the   same   charges  and  trusts  to  which  it  othoM>'r^. 
would  have  been  subject  if  it  had  passed  by  succession,  ^^' 
aod  is  also  subject  to  all  the  provisions  of  Tit.  YIII,  Part 
ill,  of  the  Code  or  Civil  Puocedubb. 

SUU.  1870,  72,  Seo.  I ;  1862,  103,  Seo.  2  et  »eq.;   1855, 
222,  See.  L  et  »eq,;   N.  Y.  C.  C,  Seo.  668. 

Sec.  1403.     Those  who  succeed  to  the  property  of  a  snocemor 

'^      *         •'  liable  fjr 

decedent  are  liable  for  his  obligations  in  the  cases  and  to  decedent's 
the  extent  prescribed  by  the  Code  of  Civil  Prooedube. 

N.  Y.  C.  C,  Boo.  669. 


TITLE    VIII. 


MINBS. 

SscnoM  1409.  Injaring  crops  or  baUdings. 

1410.  Miners  to  give  bonds. 

1411.  Constraotiuo  of  word  "  improrements." 

1412.  After  oropn  are  bftrvestecl,  miners  nifty  work. 

NoTB. — The  statute  (1855, 145)  is  snob  a  hybrid  specialty, 
and  has  been  so  mnoh  a^Judieated  upon,  that  no  attempt  is 
made  to  alter  its  phraseology.  A  chapter  is  needed,  codify* 
ing  Ihe  decisions  of  the  Supreme  Court  into  a  few  compre- 
hensible sections,  which  should  be  made  to  harmonise  with 
each  other,  and  also  with  the  fundamental  rights  which 
every  citisen  has  in  property  when  once  acquired,  whether 
in  buildings,  trees  or  crops.  The  penal  seetion  (Seo.  3)  vT 
the  Act  is,  or  ought  to  be,  iu  the  Penal  Cede. 

Sec.  1409.    No  pernon  shall,  for  mining  purposes,  de-  ii^arfng 
Btroy  or  injure  any  growing  crops  of  grain  or  garden   SSGiSis. 
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vegetables  growing  npon  the  mineral. lands  of  this  State, 
nor  nndermine  or  injure  any  hoase,  building,  improvement 
or  fruit  trees,  standing  upon  mineral  lands,  and  the  pro- 
perty of  another,  except  as  provided  in  this  Title. 

Sbo.  1410.  Whenever  any  person,  for  mining  purposes, 
shall  desire  to  occupy  or  use  any  mineral  lands  of  this 
State,  then  occupied  by  such  growing  crops  of  grain, 
garden  vegetables,  fruit  trees,  houses,  buildings  or  other 
improvements,  property  of  another,  such  person  shall 
first  give  bond  to  the  owner  of  the  growing  crop,  baild- 
ing,  fruit  trees  or  other  improvement,  to  be  approved  by 
a  Justice  of  the  Peace  of  the  township,  with  two  or  more 
sufficient  sureties,  in  a  sum  to  be  fixed  by  three  disinter- 
ested citizens,  householders  of  the  township,  one  to  be 
selected  by  the  obligor,  one  by  the  obligee,  and  one  by  a 
Justice  of  the  Peace  of  the  township,  conditioned  that 
the  obligor  shall  pay  to  the  obligee  any  and  all  damages 
which  said  obligee  may  sustain  in  consequence  of  the  de- 
struction by  the  obligor,  or  those  in  his  employ,  of  the 
growing  crops,  fruit  trees,  improvements  or  buildings  of 
the  obligee. 

Sbo.  1411.  The  word  "improvements,"  in  this  Title, 
shall  be  construed  to  mean  any  superstructure  on  said 
farm,  ranch  or  garden,  and  nothing  more. 

Seo.  1412.  Nothing  in  this  Title  shall  prevent  minen 
from  working  any  mineral  lands  in  the  State,  after  the 
growing  crops  on  the  same  are  harvested. 


DIVISION   THIRD. 


Part    I.  OBLIGATIONS  IN  GENERAL. 
II.  CONTRACTS. 

III.  OBLIGATIONS  IMPOSED  BY  LAW. 

IV.  OBLIGATIONS  ARISING  FROM  PARTIC- 

ULAR TRANSACTIONS. 


J 


PART  I. 

OBLIGATIONS  IN  GENERAL. 

Title    I.  Definition  of  Obligations. 

II.  Interpretation  of  Obligations 

III.  Transfer  of  Obligations. 

IV.  Extinction  of  Obligations. 


TITLE    I. 

DEFINITION  OP  OBLIGATIONS. 

Sbctiom  1418.  Obligation,  what. 
1419.  How  created. 

Sec.  1418.     An  obligation  is  a  legal  duty,  by  which  a  Obligation, 
person  is  bound  to  do  or  not  to  do  a  certain  thing. 

N.  Y.  C.  C,  Sec.  670. 

Sec.  1419.     An  obligation  arises  either  from —  iiow  created 

1.  The  contract  of  the  parties;  or, 

2.  The  operation  of  law. 

N.  Y.  C.  C,  Sec.  671. 


TITLE    II. 

INTERPRETATION  OF  OBLIGATIONS. 

Chaptbr     I.  GENERAL  RULES  OF  INTERPRETATION. 
II.  JOINT  OR  SEVERAL  OBLIGATIONS. 

III.  CONDITIONAL  OBLIGATIONS. 

IV.  ALTERNATIVE  OBLIGATIONS. 
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GENERAL  RULES   OF   INTERPRETATION. 
Sbctiok  1423.  General  rales. 

Sec.  1423.  The  rules  which  govern  the  interpretatioQ 
of  contracts  are  prescribed  by^Part  II  of  this  Division. 
Other  obligations  are  interpreted  by  the  same  rales  by 
which  statutes  of  a  similar  nature  are  interpreted. 

Obligations  may  be  dirided  into  three  claues,  arising 
respectively  out  of  contract,  common  law  or  statute.  Those 
which  are  imposed  by  the  common  law  explain  themselres, 
their  interpretation  being  a  part  of  their  essential  nature. 
Contracts  are  interpreted  by  rules  which  differ  materially 
from  the  rales  goveraing  the  interpretation  of  statutes,  and 
the  two  sets  of  rules,  therefore,  cannot  well  be  united  in  one 
chapter. 

N.  T.  C.  C,  Sec.  672. 


CHAPTER  II. 


Obligations, 
Joint  or  ieTo 
eral,  etc. 


JOINT  OR  SEVERAL  OBLIGATIONS. 

SxcTioN  1427.  Obligations,  joint  or  several,  etc. 

1428.  When  joint. 

1429.  Contribution  between  joint  parties. 

Sec  1427.  Ad  obligation  imposed  upon  several  per- 
sons, or  a  right  created  in  favor  of  several  persons,  may 
be— 

1.  Joint. 

2.  Several ;  or, 

8.  Joint  and  several. 

N.  Y.  C.  C,  Seo.  673. 

When  joint.  Sec.  1428.  An  obligation  imposed  upon  several  per- 
sons,  or  a  right  created  in  favor  of  several  persons,  is  pre- 
sumed to  be  joint,  and  not  several,  except  in  the  special 
cases  mentioned  in  the  Title  on  the  Interpretation  of  Conr 
tracts.  This  presumption,  in  the  case  of  a  right,  can  be 
overcome  only  by  express  words  to  the  contrary. 

N.  Y.  C.  C,  Sec.  674. 


Contribution 
between 


Sec.  1429.     A  party  to  a  joint  or  joint  and  several  obli- 

joint parties,  gation,  who  Satisfies  Qiore  than  his  share  of  the  claim 

against  all,   may  require  a  proportionate  contribution 

from  all  the  parties  joined  with  him. 
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The  three  following  aeotioDS  ahoald  be  inserted  in  the  Code 
of  Civil  Prooedure : 

"  Src.  — .  A  joint  obligation  cannot  be  enforced  at  any 
time  against  any  of  the  parties  jointly  liable,  unless  it  is  at 
the  same  time,  and  by  the  same  proceeding,  enforced  against 
all. 

"  8bc.  — .  A  joint  and  several  obligation  cannot  be  en- 
forced by  one  proceeding  against  more  than  one  of  the 
promisers,  nnless  it  is  by  the  same  proceeding  enforced 
against  all.  But  it  mnj  be  enforced  against  each  of  them 
successively,  until  satisfied  by  one  of  them. 

"  Sbc.  — .  A  joint  and  several  right  can  be  enforced 
only  once,  and  either  by  one  party  only,  or  by  all." 

N.  Y.  C.  C,  Sec.  675. 


CHAPTER   III. 

■ 

CONDITIONAL    OBLIGATIONS. 

Section  1434.  Obligation,  when  conditional. 

1436.  Conditions,  kinds  of. 
1438.  Conditions  precedent. 

1437.  Conditions  concurrent. 

1438.  Condition  subsequent 

1439.  Performance,  etc.,  of  conditions,  when  essential.  * 

1440.  When  performance,  etc.,  excused. 

1441.  Impossible  or  unlawful  conditions  void. 

1442.  Conditions  involving  forfeiture,  how  construed. 

Sec.  1434.  An  obligation  is  conditional,  when  the  rights  obligation, 
or  duties  of  any  party  thereto  depend  upon  the  occurrence  Jti^2?*' 
of  an  uncertain  event. 

N.  Y.  C.  C,  Sec.  676. 

Sec.  1435.  Conditions  may  be  precedent,  concurrent  conditions. 
or  subsequent.  **^^- 

N.  Y.  C.  C,  Sec.  677. 

Sec.  1436.  A  condition  precedent  is  one  which  is  to  be  conditiomi 
performed  before  some  right  dependent  thereon  accrues,  p*^**^®"** 
or  some  act  dependent  thereon  is  performed. 

N.  Y.  C.  C,  Sec.  678. 

Sec.  1437.     Conditions  concurrent  are  those  which  are  condition* 
mutually  dependent,  and  are  to  be  performed  at  the  same  ^®''*^""*'**- 
time. 

N.  Y.  C.  C,  Sec.  679. 

Seo.  1438.    A  condition  subsequent  is  one  referring  to  Condition 
a  future  event,  upon  the  happening  of  which  the  obliga-  "****^"*°*' 
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Perfbrm* 
ance,  etc., 
of  Gondi' 
tions,  when 
oesential. 


tion  becomes  no  longer  binding  upon  the  other  party,  if 
he  chooses  to  avail  himself  of  the  condition. 

N.  Y.  C.  C,  Sec.  «80. 

Skg.  1439.  Before  any  part^'  to  an  obiicration  can  re- 
quire another  party  to  perform  an^*  act  under  it,  he  must 
fulfil  all  conditions  precedent  thereto  imposed  upon  him- 
self; and  must  be  able,  and  offer,  to  fulfil  all  conditions 
concurrent,  so  imposed  upon  him,  on  the  like  fulfilment 
by  the  pther  party,  except  as  provided  by  the  next  sec- 
tion. 

N.  Y.  C.  C,  Sec.  681. 

wiienper-  Seo.  1440.  If  a  party  to  an  obligation  gives  notice  to 
eto!?ezciued.  another,  before  the  latter  is  in  default,  that  he  will  not 
perform  the  same  up6n  his  part,  and  does  not  retract 
such  notice  before  the  time  at  which  performance  upon 
his  part  is  due,  such  other  party  is  entitled  to  enforce  the 
obligation  without  previously  performing  or  offering  to 
perform  any  conditions  upon  his  part  in  favor  of  the 
former  party. 

N.  Y.  C.  C,  Sec.  682. 


Impossible 
or  nnlawfol 
ooditlons 

TOid. 


Conditions 
InTolving  ' 
forfeltnre, 
how  con- 
strued. 


Seo.  1441.  A  condition  in  a  contract,  the  fulfilment  of 
which  is  impossible  or  unlawful,  within  the  meaning  of 
the  article  on  the  Object  of  ConlracU,  or  which  is  repag- 
nan t  to  the  nature  of  the  interest  created  by  the  contract, 
is  void. 

N.  Y.  C.  C,  Sec.  683. 

Sec.  1442  A  condition  involving  a  forfeiture  must  be 
strictly  interpreted  against  the  party  for  whose  benefit  it 
is  created. 

N.  Y.  C.  C,  Sec.  684. 


CHAPTER    IV. 


U'ho  hiM  the 
right  of 
RoTtfction. 


ALTERNATIVE   OBLIGATIONS. 

Skction  1448.  Who  hu  the  right  of  ielecUon. 

1449.  Right  of  soloetion,  bow  lost. 

1450.  Alternatives  indivisible. 

1451.  Nullity  of  one  or  more  of  altomative  obligations. 

Seo.  1448      If  an  obligation  requires  the  performance 
of  one  of  two  acts,  in  the  alternative,  the  party  required 


CIVIL  CODE.  293 

to  porform  has  tho  right  of  selection,  anless  it  is  other- 
wise provided  by  the  terms  of  the  obligation. 

N.  Y.  0.  C,  Sec.  686. 

Sec    1449.     If  the  party  having  the  right  of  selection   Right  of 
between  alternative  acts  does  not  give  notice  of  his  selec-  Low  im?.' 
tion  to  the  other  party  within   the  time,  if  any,  fixed  by 
the  obligation  for  that  purpose,  or,  if  none  is  so  fixed, 
before  the  time  at  which  the  obligation  oaght  to  be  per- 
formed, the  right  of  selection  passes  to  the  other  party. 

N.  T.  0.  C,  Sec.  686. 

Sec.  1450.    The  party  having  the  right  of  selection   Ait«rn«tiTM 
between  alternative  acts  must  select  one  of  them  in  its  *"'**^"*»*«- 
entirety,  and  cannot  select  part  of  one  and  part  of  another 
without  the  Qonsont  of  the  other  party. 

N.  T.  C.  C,  See.  687. 


Sec.  1451.  '  If  one  of  the  alternative  acts  required  by  Nuuityof 
an  obligation  is  such  as  the  law  will  not  enforce,  or  be-  of  aueraar 
comes  unlawful,  or  impossible  of  performance,  the  obliga-  uS.*]^"^' 
tion  is  to  be  interpreted  as  though  the  other  stood  alone. 

N.  Y.  C.  C,  Sec.  688. 


TITLE    III. 


TRANSFER  OF  OBLIGATIONS. 

Sbction  1457.  Barden  of  obligation,  not  transferable. 

1458.  Rights  arising  oat  of  obligation,  transferable. 

1459.  Non- negotiable  instraments  may  be  transferred. 

1460.  Covenants  ranning  with  land,  what. 

1461.  What  covenants  ran  with  land. 

1462.  Same. 

1463.  Same. 

1464.  What  covenants  ran  with  land  when  assigns  are  named. 

1465.  Who  are  bound  hy  covenants. 

1466.  Who  are  not. 

1467.  Apportionment  of  covenants. 

Sec.  1457.  The  burden  of  an  obligation  may  be  trans-  surdeuof 
ferred,  with  the  consent  of  the  party  entitled  to  its  ben-  not^nma.' 
efit,  bat  not  otherwise,  except  as  provided  by  Sec.  1466.    "* 

This  is  as  true  of  oovenants  ranning  with  the  land  as  of 
any  other  obligations.    The  original  covenantor  remains 
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Rights  aris- 
ing ont  of 
oUigation, 
transferable. 


Non-nego- 
tiablo  instni- 
nieikts  may 
be  trans- 
ferrod. 


liable  to  the  covenantee,  notwithstanding  that  the  lud 
passes  into  other  hands  (House  vs.  Burr,  24  Barb.,  626 ; 
Damb  vs.  Hoffman,  8  K.  D.  Smith,  361 ;  Port  vs.  JacktoD, 
17  Johns.,  239, 479 ;  Jackson  vs.  Brownson,  7  id.,  227).  So, 
where  one  has  agreed  to  perform  a  service,  he  cannot  com- 
pel the  other  party  to  accept  the  service  from  a  third  person 
and  to  release  him  Uierefrom  (Robson  vs.  Dnimmond,  3  B. 
A  Ad.,  303).  It  is  not  meant  by  this  section  to  imply  that 
a  third  person  cannot  assume  the  obligations  of  a  contract 
between  other  parties,  but  only  that  he  cannot  lelieTe  a 
party  thereto  from  his  obligations,  without  the  consent  of 
the  creditor. 

K.  T.  G.  C,  Sec.  689. 

Seo.  1458.  A  right  arising  out  of  an  obligation  is  tbe 
property  of  the  person  to  whom  it  is  dae,  and  may  be 
transferred  as  such. 

N.  T.  C.  C,  Sec.  690. 

Seo.  1459.  A  non-negotiable  written  contract  for  the 
payment  of  money  or  personal  property  nrny  be  trans- 
ferred by  indorsement,  in  like  nmnner  with  negotiable 
instruments.  Such  indorsement  shall  transfer  all  the 
rights  of  the  assignor  under  the  instrument  to  the  as- 
signee; subject  to  all  equities  and  defences  existing  in 
favor  of  the  maker  at  the  time  of  the  indorsement. 


[New  section.] 


NoTB. — This  section  supersedes  the  Act  relative  to  bonds, 
due  bills  and  other  instruments  in  writing,  passed  AprU  20, 
1860  (Stats.  1850,  332).  The  general  provisions  of  this 
Code  as  to  "  Fraud,"  "  Tender,"  "Billgenoe,"  <'FaUan  of 
Consideration,"  etc.,  eover  all  the  substantial  requisitei  of 
this  Act. 


CoTonants 
running 
with  land, 
what. 


What  cove- 
nants mn 
with  land. 


'    Same. 


Sec  1460.  Certain  covenants,  contained  in  grants  of 
estates  in  real  property,  are  appurtenant  to  such  estates, 
and  pass  with  them,  so  as  to  bind  the  assigns  of  the  cove- 
nantor, and  to  vest  in  the  assigns  of  the  covenantee,  in  the 
same  manner  as  if  they  had  personally  entered  into  them. 
Such  covenants  are  said  to  run  with  the  land. 

N.  T.  C.  C,  Sec.  691. 

Sec  1461.  The  only  covenants  which  run  with  tbe 
land  are  those  specified  in  this  Title,  and  those  which  are 
incidental  thereto. 

N.  Y.  C.  C,  Sec.  692. 

Sec  1462.  Every  covenant  contained  in  a  grant  of  an 
estate  in  real  property,  which  is  made  for  the  direct  bene- 
fit of  the  property,  or  some  pan  of  it  then  in  existence, 
runs  with  the  land. 

K.  Y.  G.  C,  Sec.  693. 
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Sec.  1463.    Tho  last  section  inclades  covenants  "  of  same, 
warranty,"  "  for  quiet  enjoyment,"  or  for  further  assur- 
ance on  the  part  of  a  grantor,  and  covenants  for  the  pay- 
ment of  rent,  or  of  taxes  or  assessments  upon  the  land, 
on  the  part  of  a  grantee. 

N.  Y.  0.  C,  8eo.  694. 

NoTB. — The  flnt  three  ooTenants  mentioned  in  this  sec- 
tion ought  to  follow  the  fate  of  the  covenant  of  teisin,  which 
was  originally  held  to  "run  with  the  land/'  but  now  held  to 
be  a  personal  covenant.  The  two  last  covenants  and  those 
described  in  the  next  section  are  properly  the  only  real  cov- 
enants made  for  the  direct  benefit  of  the  proiwrty. 

Code  Covenants  are  classed  as  personal  covenants  by  Sec. 
1118  of  this  Code.    See,  also,  note  to  Sec.  1112  of  this  Code. 

Sec.  1464.    A  covenant  for  the  addition  of  some  new  what  cove- 
thing  to  real  property,  or  for  the  direct  benefit  of  some  ^th'i&ad 
part  of  the  property  not  then  in  existence  or  annexed  ^e^i!^£!' 
thereto,  when  contained  in  a  grant  of  an  estate  in  such 
property,  and  made  by  the  covenantor  expressly  for  his 
assigns  or  to  the  assigns  of  the  covenantee,  runs  with  land 
80  far  only  as  the  assigns  thus  mentioned  are  concerned. 

N.  Y.  C.  C,  Sec.  695.       , 

Sec.  1465.    A  covenant  running  with  the  land  binds  who  are 
those  only  who  acquire  the  whole  estate  of  the  covenantor  coveoaots. 
in  some  part  of  the  property. 

N.  Y.  C.  C,  Sec.  696. 

Sec.  1466.    No   one,  merely  by  reason  of  having  ac-  whoarenot. 
quired  an  estate  subject  to  a  covenant  running  with  the 
land,  is  liable  for  a  breach  of  the  covenant  before  he  ac- 
quired the  estate,  or  after  he  has  parted  with  it  or  ceased 
to  eojoy  its  benefits. 

N.  Y.  C.  C,  Sec.  697. 

Sec  1467.  Where  several  persons,  holding  by  several  Apportion- 
titles,  are  subject  to  the  burden  or  entitled  to  the  benefit  corenanta. 
of  a  covenant  running  with  the  land,  it  must  be  appor- 
tioned among  them  according  to  the  value  of  the  property 
subject  to  it  held  by  them  respectively,  if  such  value  can 
be  ascertained,  and  if  not,  then  according  to  their  respec- 
tive interests  in  point  of  quantity. 

K.  Y.  C.  C,  Sec.  698. 
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TITLE    IV. 

EXTINCTION  OP  OBLIGATIONS. 

Chapter    I.  PERFORMANCE. 

II.  OFFER  OF  PERFORMANCE. 

III.  PREVENTION  OF  PERFORMANCE  OR  OFFER. 

IV.  ACCORD  AND  SATISFACTION. 
V.  NOVATION. 

VI.  RELEASE.       • 


CHAPTER  I. 

PERFORMANCE. 


Section  1473.  Obligation  extinguished  by  performanco. 

1474.  Performance  by  one  of  sereral  joint  dobtors. 

1475.  Performance  to  one  of  joint  creditors. 

1476.  Effect  of  directions  by  creditors. 

1477.  Partial  performance. 

1478.  Payment,  what 

1479.  Application  of  general  performance. 

obiigauon         Seo.  1473.     Full  performance  of  an  obligation,  by  the 
by  pwform-  party  whose  duty  it  is  to  perforin  it,  or  by  any  other  per- 


anoe. 


son  on  his  behalf,  and  with  his  assent,  if  accepted  by  the 
creditor,  extinguishes  it. 

N.  Y.  C.  C,  Sec.  699. 

Performance       Sec.  1474.    Performance  of  an  oblieraUon,  by  one  of 

by  one  of  o  ^      j 

seTenii  joint  scvcral  persons  who  are  jointly  liable  under  it,  extin- 
guishes the  liability  of  all. 

N.  Y.  C.  C,  Sec.  700. 

^rformance       Sec.  1475.    An  obligation  in  favor  of  Several  petsons  is 
Joint crod-     extinguished  by  performance  rendered  to  any  of  them, 
except  in  the  case  of  a  deposit  made  by  owners  in  com- 
mon, or  in  joint  ownership,  which  is  regulated  by  the 
Title  on  Deposit. 

N.  Y.  C.  C,  See.  701. 

Eflbctof  Sec.  1476.     If  a  creditor,  or  any  one  of  two  or  more 

creditors  joiut  Creditors,  at  any  time  directs  the  debtor  to  perform 
his  obligation  in  a  particular  manner,  the  obligation  is  ex- 
tinguished by  performance  in  that  manner,  even  ibough 
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the  creditor  does  not  receive  the  benefit  of  such  perform- 
ance. 

N.  Y.  C.  C,  Sec.  702. 

Sec.  1477.  A  partial  performance  of  an  indivisible  obli-  Partial  per- 
gation  extinguishes  a  corresponding  proportion  theieof,  if 
the  benefit  of  such  performance  is  voluntarily  retained  by 
the  creditor,  but  not  otherwise.  If  such  partial  perform- 
ance is  of  such  a  nature  that  the  creditor  cannot  avoid 
retaining  it,  without  injuring  his  own  property,  his  reten- 
tion thereof  is  not  presumed  to  be  voluntary. 

N.  Y.  C.  C,  Sec.  708. 

Sec.  1478.    Performance  of  an  obligation  for  the  deliv-  Payment, 
ery  of  money  only,  is  called  payment. 

N.  Y.  C.  C.  Sec  704. 

Sec.  1479.    Where  a  debtor,  under  several  obligations  Application 
to  another,  does  an  act,  by  way  of  performance,  which  is  ^iSraSnco 
equally  applicable  to  two  or  more  of  such  obligations,  such 
performance  is  applied  as  follows : 

1.  If,  at  the  time  of  performance,  the  intention  or  desire 
of  the  debtor  that  such  performance  should  be  applied  to 
the  extinction  of  any  particular  obligation,  is  manifested 
to  the  creditor,  it  is  so  applied. 

2.  If  no  such  application  is  then  made,  the  creditor, 
within  a  reasonable  time  after  such  performance,  may 
apply  it  toward  the  extinction  of  any  obligation,  perfor- 
mance of  which  was  due  to  him  from  the  debtor  at  the 
time  of  such  performance;  except  that  if  similar  obliga- 
tions were  due  to  him  both  individually  and  as  a  trustee, 
he  must,  unless  otherwise  directed  by  the  debtor,  apply 
the  performance  to  the  extinction  of  all  such  obligations 
in  equal  proportion  ;  and  an  application  once  made  by  the 
creditor  cannot  be  rescinded  without  the  consent  of  the 
debtor. 

3.  If  neither  party  makes  such  application  within  the 
time  prescribed  herein,  the  performance  is  applied  to 
the  extinction  of  obligations  in  the  following  order;  and, 
if  there  is  more  than  one  obligation  of  a  particular  class, 
to  the  extinction  of  all  in  that  class,  ratably  : 

(1.)  Of  an  obligation  duo  at  the  time  of  performance; 

38 
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(2.)  Of  an  obligatioD  not  voidablo  at  the  option  of  the 
debtor ; 

(3.)  Of  an  obligation  secured  by  a  lien  or  collateral 
undertaking ; 

(4.)  Of  interest; 

(5.)  Of  the  obligation  earliest  in  date  of  matnritj; 

(6.)  Of  the  obligation  which  it  is  most  for  the  interest 
of  the  debtor  to  extinguish. 

N.  Y.  C.  C,  Sec.  705. 


CHAPTER  11. 

OFFER  OF  PERFORMANCE. 

Section  1485.  Obligation  extinguished  bj  oflTer  of  performanoe. 

1486.  Offer  of  partial  performanee. 

1487.  By  whom  to  be  made. 

1488.  To  whom  to  be  made. 

1489.  Where  offer  may  be  made. 

1490.  When  offer  must  be  made. 

1491.  Same. 

1492.  Compensation  after  delay  in  performanoe. 

1493.  Offer  to  be  made  in  good  faith. 

1494.  Conditional  offer. 

1495.  Ability  and  willingness  essential. 

1496.  Produotion  of  thing  to  be  delivered,  not  necessary. 

1497.  Thing  offered,  to  be  kept  separate. 

1498.  Performance  of  condition  precedent. 

1499.  Written  receipts. 

1500.  Extinction  of  pecuniary  obligation. 

1501.  Objections  to  mode  of  offer. 

1502.  Titlo  to  thing  offered. 

1503.  Custody  of  thing  offered. 

1504.  Effect  of  offer  on  accessories  of  obligation. 

1505.  Creditor's  retention  of  thing  which  he  refbseato  accept. 

Obligation  Sec.  1485.  An  obli^cation  is  extinccuished  by  an  offer 
byoiforof  of  performance,  made  in  conformity  to  the  rules  herein 
pe  ormance  p|.gg^p{[jQ^^  ^j^^  with  intent  to  extinguish  the  obligation. 

This  is  the  present  law  with  respect  to  all  obligatiooi 
other  than  for  the  payment  of  money  (Dos  Arts  vs.  Leggett, 
16  N.  Y.,  682;  Billings  vs.  Vandorbeok,  23  Barb.,  546; 
Slingerlabd  rs.  Morse,  8  Johns.,  474).  It  is  not  now  the 
law  a«  to  pecuniary  obligations,  the  debtor  having  no  power 
to  rid  himself  of  the  debt  without  the  consent  of  the  cred- 
itor (see  Dixon  vs.  Clark,  5  0.  B.,  365,  377;  Waittell  vs. 
Atkinson,  3  Bing.,  290;  Eortwright  ts.  Cady,  33  Barb., 
490;  21  N.  Y.,  343). 

N.  Y.  C.  C,  Sec.  706. 
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Sec.  1486.    An  offer  of  partial  performance  is  of  no  effect,  offer  of  par- 

N.  T.  C.  C,  See.  TOr.  formanoe. 

Sec.  1487.    An  offer  of  performance  must  be  made  by  Jj^j[^*® 
the  debtor,  or  by  some  person  on  his  behalf  and  with  his 
assent. 

N.  T.  C.  C,  Seo.  708. 

Sec  1488.    An  offer  of  performance  must  be  made  to  To  whom  to 

,  bo  iiumIo* 

the  creditor,  or  to  any  one  of  two  or  more  joint  creditors, 
or  to  a  person  authorized  by  one  or  more  of  them  to  re- 
ceive or  collect  what  is  due  under  the  obligation,  if  such 
creditor  or  authorized  person  is  present  at  the  place 
where  the  offer  may  be  made;  and  if  not,  then  to  a  No- 
tary Public. 

N.  Y.  C.  C,  Sec.  709. 

Sec.  1489.    In  the  absence  of  an  express  provision  to  whore  offer 
the  contrary,  an  offer  of  performance  may  be  made,  at 
the  option  of  the  debtor — 

1.  At  any  place  appointed  by  the  creditor;  or, 

2.  Wherever  the  person  to  whom  the  offer  ought  to  be 
made  can  be  found ;  or, 

3.  If  such  persoQ  cannot,  with  reasonable  diligence,  bo 
found  within  this  State,  and  within  a  reasonable  distance 
from  his  residence  or  place  of  business,  or  if  he  evades 
the  debtor,  then  at  his  residence  or  place  of  business,  if 
the  same  can,  with  reasonable  diligence,  be  found  within 
the  State ;  or, 

4.  If  this  cannot  be  done,  then  at  any  place  within  this 
State. 

N.  Y.  0.  C,  Seo.  710. 


Seo.  1490.     Where  an  obligation  fixes  a  time  for  its   Wben  offer 

performance,  an  offer  of  performance  must  be  made  at  ^e. 

that  time,  within  reasonable  hours,  and  not  before  nor 

afterwards. 

N.  Y.  c.  C,  Soc.  711. 

Sec.  1491.     Where  an  obligation  does  not  fix  the  time  game, 
for  its  performance,  an  offer  of  performance  may  be  made 
at  any  time  before  the  debtor,  upon  a  reasonable  demand, 
has  refused  to  perform. 

N.  Y.  C.  C,  Soc.  712. 

Seo.  1492.    Where  delay  in  performance  is  capable  of  SS^SKT' 
exact  and  entire  compensation,  and  time  has  not  been  ex-  tomuce.^' 
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pregsly  declared  to  be  of  the  esseDce  of  the  obligation,  ao 
offer  of  performance,  accompanied  with  an  offer  of  such 
compensation,  may  be  made  at  any  time  afler  it  is  dae, 
but  without  prejudice  to  any  rights  acquired  by  the  cred- 
itor, or  by  any  other  person,  in  the  meantime. 

This  provision,  which  is  new,  is  intended  to  obviate  the 
difficulties  which  ooostantly  arise  in  determining  whethtr 
time  is  of  the  essence  of  a  contract  or  not. 

This  provision  [offer  of  compensation]  is  also  new.  But 
as  such  tender  is  permitted  by  statute  after  an  action  has 
been  commenced  (2  R.  8.,  554,  Sec.  20),  it  clearly  ought  to 
be  allowed  before  any  litigation  is  had,  to  stop  interest  and 
avoid  costs.  Undoubtedly  it  is  not  allowed  by  the  common 
law  (Poole  vs.  Tumbridge,  2  M.  A  W.,  223  ;  Hume  vs.  Pep- 
loe,  8  East,  168) ;  but  the  Judges  acknowledged  the  hard- 
ship of  the  law  on  this  point  In  Connecticut  the  role  here 
proposed  has  become  law  through  mage  (Traey  vs.  Strong, 
2  Conn.,  659). 

N.  Y.  C.  C,  Sec.  713. 

Sec  1493.  An  offer  of  performance  must  bo  made  in 
good  faith,  and  in  such  manner  as  is  most  likely,  under 
the  circumstances,  to  benefit  the  creditor. 

N.  T.  C.  C,  Sec.  714. 

Sec.  1494.  An  offer  of  performance  must  be  free  from 
any  conditions  which  the  creditor  is  not  bound,  on  his 
part,  to  perform. 

N.  Y.  C.  C,  Sec.  715. 

Seo.  1495.  An  offer  of  performance  is  of  no  effect  if 
the  person  making  it  is  not  able  and  willing  to  perform 
according  to  the  offer. 

All  the  precedents  assume  this  to  be  essential.  Ability, 
however,  and  not  readiness,  is  the  true  test.  If  a  debtor 
knows  that  his  creditor  will  not  accept  performance,  be 
should  not  be  required  to  prepare  anything  for  delivery^ 
at  a  useless  cost  of  time  and  trouble. 

N.  Y.  C.  C,  Sec.  716. 

Prodaction         Sec.  1496.     The  thing  to  be  delivered,  if  any,  need  not 
bedeiiferad,  in  any  case  be  actually  produced,  upon  an  offer  of  per- 
formance,  unless  the  offer  is  accepted. 

This  is  an  innovation  upon  the  common  law,  as  far  u 
obligations  for  the  payment  of  money  (Bakeman  vs.  Pooler, 
15  Wend.,  637;  Hornby  vs.  Cramer,  12  How.  Pr.,  491; 
Finch  vs.  Brook,  1  Bing.  N.  C,  253),  or  for  the  deliveiy 
of  a  written  instrument  (see  Brooklyn  Bank  vs.  Degranw, 
23  Wend..  342),  are  coooerned.  But  the  present  rule  seems 
useless.  In  respect  to  bulky  articles,  this  section  is  in  con- 
formity with  the  common  law  (Slingerland  vs.  Morse,  8 
Johns.,  474;  Myers  vs.  Davis,  26  Barb.,  367;  Coit  vs. 
Houston,  3  Johns.  Gas.,  243). 

N.  Y.  C.  C,  Sec.  717. 


Ability  and 
wiUlngneos 
«89entTal. 


not  neoeS' 
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Sec.  1497.     A  tbin/2^,  when  offered  by  way  of  perform-  Tuing  offer- 
anco,  must  not  be  mixed  with  other  thiof^a  from  which  it  koptsepa- 
cannot  be  Reparated  immediately  and  without  difficulty. 

N.  Y.  C.  C,  Sec.  718. 

Sec.  1498.     When  a  debtor  is  entitled  to  the  perform-  performanco 

/•  !•«.•  j.A  .        •  .t  of  condition 

ance  of  a  condition  precedent  to,  or  concurrent  with,  per-  precedent. 
formance  on  his  part,  he  may  make  his  oifer  to  depend 
upon  the  due  performanco  of  such  condition. 

N.  Y.  C.  C,  Seo,  719. 

Sec.  1499.     A  debtor  has  a  risrht  to  require  from  his   wntton 
creditor  a  written  receipt  for  any  property  delivered  in 
performance  of  his  obligation. 

This  proyision  is  new.  Its  propriety  slioald  seem 
searcelj   to  admit  of  doubt. 

N.  Y.  C.  C,  Seo.  720. 

Sec  1500.     An  obliccation  for  the  payment  of  money  Extinction 

°  *     •'  ''     ofpfvuniary 

i»  extinguished  by  a  due  offer  of  payment,  if  the  amount  obligation, 
is  immediately  deposited  in  the  name  of  the  creditor, 
with  some  bank  of  deposit  within  this  State,  of  good 
repute,  and  notice  thereof  is  given  to  the  creditor. 

This  is  contrary  to  the  present  law  upon  this  subject, 
which  makes  a  tender  operative  only  so  far  as  to  stop  inter- 
est. The  same  rule  has  been  applied  to  oblii^ations  for  the 
delivery  of  deeds  and  other  instruments  (Brooklyn  Bank 
TS.  De  Grauw,  23  Wend.,  342).  But  this  has  been  wisely 
overruled  {Dm  Arts  vs.  Leggett,  16  N.  Y.,  582).  The  pro- 
vision of  this  section  have  long  been  the  law,  in  substance, 
of  Louisiana  and  France.  It  seems  to  the  Commissioners 
to  bo  all  that  creditors  can  reasonably  ask.  The  common 
law  compels  a  debtor  to  keep  the  money  which  he  owes,  at 
his  own  risk.  This  is  often  an  inconvenience,  and  some- 
times a  positive  loss  to  him. 

N.  Y.  C.  C,  Seo.  721. 

Sec  1501.     All  objections  to  the  mode  of  an  offer  of  objections 
performance,  which  the  creditor  has  an  opportunity  to  offer?  *** 
state  at  the  time  to  the  person  making  the  offer,  and 
which  could  be  then  obviated  by  him,  are  waived  by  the 
creditor,  if  not  then  stated. 

N.  Y.  C.  C,  Sec.  722. 

Sue.  1502.     The  title  to  a  thing  duly  offered  in  perfor-  Title  to 
mance  of  an  obligation  passes  to  the  creditor,  if  the  debtor      "*^  * 
at  tho  time  signifies  his  intention  to  that  effect. 

Des  Arts  vs.  Leggett,  16  V.  Y.,  6S2;  Lamb  rs.  Lathrop, 
13  Wend.,  95;  Rix  vs.  Strong,  1  Root,  59;  seo  Smith  rs. 
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Loomis,  7  Conn.,  110.  At  present  thia  rule  does  not  spplj 
to  money,  bat  that  is  because  a  tender  does  not  extingniih 
a  pecuniary  debt.  The  change  proposed  by  Sec  721  re- 
moves the  ground  of  this  distinction. 

N.  Y.  C.  C,  Sec.  723. 

NoTB.— See  See.  1600  of  this  Code. 

Seo.  1503.  The  person  offering  a  thing,  other  than 
money,  by  way  of  performance,  must,  if  he  means  to 
treat  it  as  belonging  to  the  creditor,  retain  it  as  a  depos- 
itary for  hire,  until  the  creditor  accepts  it,  or  antil  he  has 
given  reasonable  notice  to  the  creditor  that  he  will  retain 
it  no  longer,  and,  if  with  reasonable  diligence  he  can  find 
a  suitable  depositary  therefor,  until  he  has  deposited  it 
with  such  person. 

N.  Y.  C.  C,  See.  724. 

Sec.  1504.  An  offer  of  payment  or  other  performance, 
duly  made,  though  the  title  to  the  thing  offered  be  not 
transferred  to  the  creditor,  stops  the  running  of  interest 
on  the  obligation,  and  has  the  same  effect  upon  all  its  inci- 
dents as  a  performance  thereof. 

N.  Y.  C.  C,  Sec.  726. 

Seo.  1505.  If  anything  is  given  to  a  creditor  by  way 
of  performance,  which  he  refuses  to  accept  as  such,  he 
is  not  bound  to  return  it  without  demand ;  but  if  he 
retains  it,  he  is  a  gratuitous  depositary  thereof. 

N.  Y.  C.  C,  Sec.  726. 


CHAPTER  III. 


What  ex- 
cuses par* 
formaoce, 
etc. 


PREVENTION  OF  PERFORMANCE  OR  OFFER.   . 

SscTioir  1611.  What  excuses  performance,  etc. 

1612.  Efieot  of  prevention  of  performance. 

1613.  Same. 

1614.  Same. 

1616.  Effect  of  refusal  to  accept  performance  before  offer. 

Sec.  1511.  The  want  of  performance  of  an  obligation, 
or  of  an  offer  of  performance,  in  whole  or  in  part,  or  any 
delay  therein,  is  excused  by  the  following  causes,  to  the 
extent  to  which  they  operate: 
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1.  When  such  performance  or  offer  is  prevented  or 
delayed  by  the  act  of  the  creditor,  or  by  the  operation  of 
law,  even  though  there  may  have  been  a  stipulation  that 
this  shall  not  be  an  excuse. 

2.  When  it  is  prevented  or  delayed  by  an  irresistible, 
saperhnman  cause,  or  by  the  act  of  public  enemies  of  this 
State  or  of  the  United  States,  unless  the  parties  have 
expressly  agreed  to  the  contrary;  or, 

3.  When  the  debtor  is  induced  not  to  make  it,  by  any 
act  of  the  creditor  intended  or  naturally  tending  to  have 
that  effect,  done  at  or  before  the  time  at  which  such  per- 
formance or  offer  may  be  made,  and  not  rescinded  before 
that  time. 

N.  Y.  C.  C,  Sec.  727. 

Seo.  1512.     if  performance  of  an  obligation  is  prevented  Effect  of 
by  the  creditor,  the  debtor  is  entitled  to  all  the  benefits  SrUrform- 
which  he  would  have  obtained  by  its  performance  on  both 
sides. 

N.  Y.  C.  C,  Sec.  728. 

Seo.  1513.    If  a  debtor  is  dissuaded   by  his  creditor  game, 
from  performance,  but  is  not  actually  forbidden  to  per- 
form, he  may,  at  his  option,  omit  to  perform,  and  retain 
whatever  he  has  received  under  the  contract,  but  he  is 
entitled  to  nothing  more. 

N.  Y.  C.  C,  Sec.  729. 

Sec  1514.  If  performance  of  an  obligation  is  prevented  same, 
by  any  cause  excusing  performance,  other  than  the  act  of 
the  creditor,  the  debtor  is  entitled  to  a  ratable  proportion 
of  the  consideration  to  which  he  would  have  been  entitled 
upon  fall  performance,  according  to  the  benefit  which  the 
creditor  receives  from  the  actual  performance. 

N.  Y.  C.  C,  Sec.  730. 

Sec  1515.     A  refusal  by  a  creditor  to  accept  perform-  Effect  of 
ance,  made  before  an  offer  thereof,  is  equivalent  to  an    accept  per- 
offer  and  refusal,  unless,  before  performance  is  actually   M^eoirer. 
due,  he  gives  notice  to  the  debtor  of  his  willingness  to 
accept  it. 

N.  Y.  C.  C,  Sec.  731. 
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Sbctioh  1521.  Accord,  wbat. 

1522.  Effect  of  accord. 

1523.  Satisfaction,  what. 

1524.  Accord  of  liquidated  debt. 

Sec.  1521.  An  accord  is  an  agrooment  to  accept,  in 
extinction  of  an  obligation,  something  to  which  the  per- 
son agreeing  to  accept  is  not  otherwise  entitled. 

N.  Y.  C.  C,  Sec.  732. 

Sec.  1522.  Thoa^h  the  parties  to  an  accord  are  bouDd 
to  execute  it,  yet  it  does  not  extinguish  the  obligation 
until  it  is  fully  executed. 

N.  Y.  C.  C,  Sec.  733. 

Sec.  1523.  Acceptance,  by  the  creditor,  of  the  consid- 
eration of  an  accord,  extinguishes  the  obligation,  and  is 
called  satisfaction. 

Hall  YB.  Flockton,  16  Q.  B.,  1030 ;  Jones  vs.  Sawkios,  5 
C.  B.,  142.  Though  an  accord  and  satisfaction  is  not  at 
common  law  a  defence  to  a  claim  founded  upon  a  record  or 
specialty  (Mitchell  rs.  Hawley,  4  Den.,  414).  the  Commii- 
sioners  do  not  think  it  wise  to  retain  this  distinction. 

N.  Y.  C.  C,  Sec.  734. 

Note. — Sealed  iostruments  are  abolished  by  this  Code, 
(Sec.  1096.)  A  tpeeialty  referred  to  in  the  abore  note  of 
the  New  York  rerisers  is  by  our  Sec.  1096  on  the  sane 
footing  with  simple  contracts. 

Sec.  1524.  Part  performance  of  an  obligation,  either 
before  or  after  a  breach  thereof,  when  expressly  accepted 
by  the  creditor  in  satisfaction,  and  rendered  in  parsuance 
of  an  agreement  for  that  purpose,  though  without  any 
new  consideration,  extinguishes  the  obligation. 

Stats.  186S,  31. 

NoTB. — This  section  is  the  alternate  section  or  "subeti- 
tute,"  proposed  by  the  New  York  Commission.  The  sec- 
tion of  their  teit  (Sec.  736)  and  its  note  are  as  follows  : 

Sbc.  735.  Payment  of  an  amount  less  than  that  of  a  li- 
quidated debt  then  payable,  is  not  a  satisfaction  thereof, 
though  accepted  as  such. 

"  Palmcrston  vs.  Huxford,  4  Denio,  166;  Neary  vs.  Bost- 
wick,  2  Hilt,  614  ;  see  Evans  vs.  Powis,  1  Exch.,  601 ;  Wil- 
kinson vs.  Byerit,  1  Ad.  A  El.,  106;  Bi*ooks  vs.  White,  3 
Mctc,  2dG;  Goodnow  vs.  Smith,  18  Pick.,  414;  Smith  vs. 
Brown,  3  Hawks,  680 ;   Von  Gerhard  vs.  Lighte,  13  Abb. 
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Pr.,  101 ;  Harrison  rs.  Wiloox,  2  Johns,  448  ;  Dederick  vs. 
Leiuan,  9  id.»  333;  Scott  vs.  Hunt,  2  How.  Pr.,  58;  Down 
▼8.  Hatchur,  10  Ad.  it  £1..  121 ;  Thomas  vs.  Heathorn,  2  B. 
&  C,  477;  Fitch  vs.  Sutton,  5  £a8t,  230;  Cumber  vs. 
Wane,  1  Str.,  426.  This  rule  of  the  common  law  is  not 
founded  upon  natural  justice,  nor  can  it  be  supported  upon 
any  other  than  technical  grounds.  An  agreement  to  accept 
a  barr<jl  of  flour  in  satisfaction  of  a  debt  of  $1,000  is  valid, 
and  if  the  flour  is  delivered  the  debt  is  satisfied.  So  a  re- 
lease under  seal,  without  any  consideration,  extinguishes 
the  debt.  But  an  agreement  to  accept  $999  in  satisfaction 
of  the  debt  is  unavailing,  and  the  obligation  to  pay  the  other 
dollar  is  unimpaired.  In  Pennsylvania,  the  rule  has  been 
disavowed  for  over  thirty  years  past  (Mil liken  vs.  Brown,  1 
Rawie,  391).  It  has  been  abolished  in  Maine,  by  statute 
(Laws  1851,  ch.  213).  The  Commissioners  recommend  the 
omission  of  this  seotidn,  and  the  insertion  of  the  following 
substitute." 


CHAPTER  \. 

NOVATION. 

Sbction  1530.  Novation,  what. 

1531.  Modes  of  novation. 

1532.  Consideration  for  novation  presumed,  when. 

1533.  Intent  presumed. 

1534.  Completed  novation  operates,  how. 

1535.  Novation  a  contract. 

1536.  Rescission  of  novation. 

Sec.  1530.     Novation  i^  the  substitution  of  a  new  obli-   Novation, 
gation  for  an  existing  one.  ^^^' 

N.  Y.  C.  C,  Sec.  736. 


Sec.  1631.     Novation  is  made — 

1.  hy  the  substitution  of  a  new  obligation  between  the 
same  parties,  with  intent  to  extinguish  the  old  obligation. 

2.  By  the  substitution  of  a  new  debtor  in  place  of  the 
old  one,  with  intent  to  release  the  latter;  or, 

3.  By  the  Hubstitution  of  a  new  creditor  in  place  of  the 
ol'l  one,  with  intent  to  transfer  the  rights  of  the  latter  to 
the  former. 

N.  Y.  C.  C,  Sec.  737. 


Modoffof 
novation. 


NoTK. — This  section,  from  the  New  York  Code,  is  modi- 
fied by  omitting  the  wordi  "and  higher"  after  the  word 
"new/'  in  the  first  subdivision.  All  distinction  between 
sealed  and  unsealed  instruments  is  abolished.  See  Sec. 
1096  of  this  Code. 
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Sec.  1532.  The  old  obligation,  the  mutual  relation  of 
the  parties  and  the  mutual  advantages  expectant  from 
the  new  obligation,  constitute  a  sufficient  consideration  to 
support  novation. 

[New  section.]  Note.— The  following  is  Sec.  739  of  the  New  York  CItU 

Code: 

**  Sec.  739.  The  aoceptanoe,  by  a  creditor,  of  a  new 
obligation  of  the  debtor  for  the  payment  of  money  only,  in 
siatisfaction  of  another  obligation  of  as  high  degree,  for  the 
payment  of  a  specific  sum  of  money  cnly,  then  payable, 
docs  not  extinguish  the  latter  obligation  (unless  accepted  as 
a  satisfaction  under  Sec.  735),  but  extends  the  time  of  pay* 
mont  until  the  new  obligation  becomes  payable." 

We  have  adopted  the  New  York  alternate  for  their  ltH>c. 
735.  If  the  parties  agree  that  a  n«w  obligation  should  sat- 
isfy an  old  one  for  the  eatne  debt,  why  should  the  law  inter* 
fere?  Is  not  the  old  obligation  sufficient  consideration  to 
support  the  new  one  ? 

Sec.  1533.  When  the  new  contract  is  made,  the  intont 
mentioned  in  Sec.  1551  is  presumed,  until  the  contrary 
appears,  or  unless  such  presumption  operates  to  discharge 
an  encumbrancp,  security  or  surety. 

[New  section.] 

Sec.  1531.  When  novation  is  complete  it  operates  as 
satisfaction  of  the  pre-existing  obligation. 

[New  section.] 

Sec  1535.  Novation  is  made  bj^^  contract,  and  is  sub- 
ject to  all  the  rules  concerning  contracts  in  general. 

N.  Y.  C.  C,  Sec.  738. 

Sec.  1536.  When  the  obligation  of  a  third  person,  or  an 
order  upon  such  person,  is  accepted  in  satisfaction,  the 
creditor  may  rescind  such  acceptance,  if  the  debtor  pre- 
vents such  person  from  complying  with  the  order,  or  from 
fulfilling  the  obligation;  or  if,  before  the  creditor  can, 
with  reasonable  diligence,  reach  such  person,  be  becomes 
insolvent. 

N.  Y.  C.  C,  Sec.  740. 


CHAPTEE  VI. 


RELEASE. 

Section  1541.  Obligation  extinguished  by  release. 

1542.  Certain  claims  not  affected  by  general  release. 

1543.  Release  of  several  joint  debtors. 
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Sec.  1541.     Ad  obligation  is  extiugainhed  by  a  release   obligation 

,  /.  «  .11.11  «•.  extint^isbed 

tbereironi  given  .to  the  debtor  by  the  creditor,  upon  a  by  release. 
new  consideration,  or  in  writing,  with  or  without  new 
consideration. 

A  release  under  seal  extinguishes  the  debt,  notwithstand- 
ing the  provision  of  the  Kevised  Statutes,  allowing  the 
want  of  consideration  for  a  scaled  instrument  to  be  shown 
(Stearns  vs.  Tappin,  5  Buer,  2tf4).  But  by  the  present  law, 
a  release,  with  neither  a  seal  nor  a  new  consideration,  is 
void  (Von  Gerhard  vs.  Lighte,  13  Abb.  Pr.,  101 ;  Seymour 
vs.  Minturn,  17  Johns.,  169  ;  Dewejr  vs.  Derby,  20  id.,  462; 
Jackson  vs.  Stackhuuse,  1  Cow.,  122).  The  justice  of  its 
restrictions  may  well  be  doubted.  The  Cummissioners 
recommend  the  substitution  of  the  words  '*  in  writing  '*  for 
"under  seal." 

N.  Y.  C.  C,  Sec.  741. 

Note. — See  note  to  Sec.   1524  of  this  Code.     In  this  . 

instance,  the  New  York  section  and  note  accords  with  our 
abolition  of  seals.     (StaU.  1867,  81.) 

Sec.    1542.     A   general    release   does   not   extend    to  certain 
claims  which  the  creditor  did  not  know  or  suspect  to  affected  by 
exist  in  his  favor  at  the  time  of  executing  the  release.         i^. 

N.  Y.  C.  C,  See.  742. 


Sec.  1543.     A  release  of  one  of  two  or  more  joint  debt-   Reieawof 
ore  does  not  extinguish   the  obligations  of  any  of  the   debtorii.^" 
others,  unless  they  are  mere  guarantors;    nor  does   it 
affect  their  right  to  contribution  from  him. 

This  provision  is  new  (see  Cornell  vs.  Hasten,  35  Barb., 
157;  Bronsun  vs.  Fitzhugh,  1  Hill,  185  ;  Hoffman  vs.  Dun- 
lo^,  1  Barb.,  185 ;  Parsons  vs.  Hughes,  tf  Paige,  591  ;  Cats- 
kill  Bank  vs.  Messenger,  9  Cow.,  37 ;  Rowley  vs.  Stoddard, 
7  Johns.,  207).  By  statute,  a  release  may  be  so  drawn  as 
to  discharge  one  only  of  several  joint  debtors  (3  R.  S.  [5th 
ed.],  65;  Laws  1838,  Chap.  257);  and  as  the  intention  of 
the  creditor  is  evident  enough  from  the  form  of  the  release, 
the  justice  of  this  provision  can  hardly  be  disputed. 

N.  Y.  C.  C,  Sec.  748. 


PART  II. 

CONTRACTS. 

Title    I.  Nature  op  a  Contract. 

II.  Manner  of  Creating  Contracts. 
III.'  Interpretation  of  Contracts. 

I 

IV.  Unlawful  Contracts. 
V.  Extinction  of  Contracts. 


TITLE    I. 

NATURB  OF  A  CONTRACT. 

Chapter    I.  DEFINITION. 
II.  PARTIES. 

III.  CONSENT. 

IV.  OBJECT. 

V.  CONSIDERATION. 


CHAPTER  I. 

DEFINITION. 

Sbctioh  1549.  Contract,  what. 

1650.  Bsaential  elements  of  contract. 

Sec.   1549.     A  contract  is  an  agreement  to  do  or  not  to  ^^^^^ 
do  a  certain  thing. 

N.  Y.  C.  C,  Sec.  744. 

Sec.  1550,    It  is  essential  to  the  existence  of  a  con-  ^"j^^^'ji^r 
tract  that  there  should  bo—  coutmct 

1.  Parties  capable  of  contracting. 

2.  Their  consent.  . 

3.  A  lawful  object;  and, 

4.  A  Bufl^^'ient  cause  or  consideration. 
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The  word  "object"  haa  been  selected,  after  unch  Rlk«- 
tion,  as  a  more  correot  word,  for  the  purpose  here  inteoded, 
than  **  eabject "  or  "subject  matter.'' 

N.  Y.  C.  C,  Sec.  745. 


CHAPTER  II. 

PARTIES. 


Sbction  1556.  Who  may  contract. 
1557.  Minors,  etc. 

155S.  Identification  of  parties  necepsary. 
1559.  When  contract  for  benefit  of  third  person  may  be  enforced. 

contact'  Sec.  1656.    AH  persons  are  capable  of  contracting,  ex- 

cept minors,  persons  of  unsound  mind,  and  persons  de- 
prived of  civil  rights. 

The  disabilities  of  married  women  are  entirely  remored 
by  Sec.  79. 

N.  Y.  C.  C,  Sec.  748. 

NoTB.— See  Sco.  158  of  this  Code. 

Minors,  etc.  Sec.  1557.  Minors,  and  persons  of  unsound  mind,  have 
onl}'  such  capacity  as  is  defined  by  Part  I  of  Div.  First  of 
this  Code. 

N.  Y.  C.  C,  Sec.  747. 

identifica.  Sec.  1558.     It  is  esscntial  to  the  validity  of  a  contract, 

tiMnecSsf'  not  only  that  the  parties  should  exist,  but  that  it  shonld 
be. possible  to  identify  them. 

N.  Y.  C.  C,  Sec.  748. 


sary 


JJ'*»«ncon-         Sko.  1559     A  contract,  made  expressly  for  the  benefit 


tract  for 


^«j«fl*of      of  a  third  person,  may  be  enforced  by  him  at  anytime 
may  be  en-    before  the  parties  thereto  rescind  it. 

forced.  ^ 

N.  Y.  C.  C,  Sec.  749. 


CHAPTER    III. 

CONSENT. 

Suction  15e5»  Essentials  of  consent. 
1560.  Consent,  when  voidable. 
1567.  Apparent  consent,  when  not  free. 
1668.  Wh'.n  deemed  to  have  been  obtained  by  fraud,  etc. 

1569.  Duress,  what. 

1570.  Menace,  what. 
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Sccnox  1571. 
1572. 
1573. 
1574. 
1575. 
1676. 
1577. 
1578. 
1579. 
1580. 
1581. 
1582. 
1583. 
1584. 
1585. 
1580. 
1587. 
1588. 
1589. 


Fraud,  actual  or  eonstruotiye. 

Actual  fraud,  what. 

CoDStnictive  fraud. 

Actual  fraud  a  question  of  fact. 

Undue  influence,  what. 

Mistake,  whaL 

Mistake  of  faoL 

Mistake  of  law. 

Mistake  of  foreign  laws. 

Mutuality  of  consent. 

Communication  of  consent. 

Mode  of  communicating  acceptance  of  proposal. 

When  communication  deemed  complete. 

Acceptance  by  performance  of  conditions. 

Acceptance  must  be  absolute. 

Revocation  of  proposal. 

Revocation,  how  made. 

Ratification  of  contract,  void  for  want  of  consent. 

Assumption  of  obligation  by  aeceptonce  of  benefits. 


Sec.  1565.    The  consent  of  the  parties  to  a  contract  Ementiais 

^  ,  of  consent. 

must  be — 

1.  Free. 

2.  Mutual;  and, 

8.  Communicated  by  each  to  the  other. 

N.  Y.  C.  C,  Sec.  750. 

Sec.  1566.     A  consent  which  is  not  free  is  nevertheless  consent, 
not  absolutely  void,  but  may  be  rescinded  by  the  parties,  aWe. 
in  the  manner  prescribed  by  the  chapter  on  Rescmion, 

N.  Y.  C.  C,  Sec.  751. 

Sec  1567.    An  apparent  consent  is  not  real  or  free  Apparent 
when  obtained  throufi:h —  when  not 

•  o  free. 

1.  Duress. 

2.  Menace. 

3.  Fraud. 

4.  Undue  influence ;  or, 
5    Mistake. 

Menace  has  usually  been  classed  with  duress,  and  will  be 
found  to  be  treated  under  that  head  in  the  digests.  It  is, 
however,  clearly  a  separate  branch  of  the  subject.  Accident 
and  surprise  are  included  under  the  head  of  "  Mistake." 

N.  Y.  C.  C,  Sec.  752. 

Sec  1668.     Consent  is  deemed  to  have  been  obtained    whendoem- 

,  ed  to  have 

tbrouirh  one  of  the  causes  mentioned  in  the  last  section,  beenob 

^  tained  by 

only  when  it  would  not  have  been  given  had  such  cause   fraud,  etc. 
not  existed. 

N.  Y.  C.  C,  Sec.  763. 


312 


CIVIL  CODE. 


Duress, 
what. 


what. 


ynad,  ac- 
tual or  ooD- 
struotivtt 


Actual 
fraud,  what. 


Sec.  1569.     Duress  consists  in — 

1.  Unlawful  confinement  of  the  person  of  the  parly,  or 
of  the  husband  or  wife  of  such  party,  or  of  an  aDcestor. 
descendant  or  adopted  child  of  such  party,  husband  or 
wife. 

2.  Unlawful  detention  of  the  property  of  any  such  per- 
son; or, 

3.  Confinement  of  such  person,  lawful  in  form,  but 
fraudulently  obtained,  or  fraudulently  made  unjustly 
harrassing  or  oppressive. 

N.  Y.  C.  C,  Sec.  764. 

Sko.  1570.     Menace  consists  in  a  threat — 

1.  Of  such  duress  as  is  specified  in  Subds.  1  and  3  of 
the  last  section. 

2.  Of  unlawful  and  violent  injur/  to  the  person  or  pro- 
perty of  any  such  person  as  is  specified  in  the  last  sec- 
tion; or, 

3.  Of  injur}'  to  the  character  of  any  such  person. 

This  [last]  species  of  threat  is  not  usually  included  Id  the 
definition  of  dure.^o,  and  was  doubtless  not  so  treated  under 
the  uld  common  law,  when  a  libeller  could  be  made  to  rot 
in  jail  until  he  paid  damages,  while  neither  the  jodgneot 
creditor  nor  any  one  else  was  bound  to  find  him  food  or 
drink  (Dive  vs.  Maningham,  1  Plowd.,  AS);  and  when  sunt 
dobtors  did  actually  starve  to  death.  With  such  a  ssra|i' 
remedy  for  the  recovery  of  pecuniary  damages,  they  mtgbt 
be  considered  an  adequate  sntisfaction  for  injuries  to  pnr 
pcrty  or  character,  and  it  was  on  this  ground  that  sneh 
injuries  were  not  regarded  as  dure:*8  (Bac.  Abr.,  Dure«s,  A). 
The  remedy  now  existing  is  less  effective,  even  if  monej 
were  considered  equivalent  to  character.  By  statute,  it  it 
now  a  criminal  offence  to  send  threatening  letters  for  the 
purpose  of  extorting  money,  and  that  which  is  thus  tresttd 
as  a  crime  ought  not  to  bo  allowed  to  sustain  a  ouBtract. 
These  views  are  further  sustained  by  Story  Cont,  See.  Z99; 
2  Stark.  £v..  482 ;  Chitt.  Cent.,  208.  And  see  Eadie  ti. 
Slimmon,  26  N.  Y.,  9,  in  which  some  weight  is  given  to  the 
influence  of  a  threat  involving  the  loss  of  a  husband's  cbsr- 
actor. 

N.  Y.  C.  C,  Sec.  755. 

Sec.  1571.     Fraud  is  either  actual  or  constructive. 

N.  Y.  C.  C,  Sec.  758. 

Sko  1572.  Actual  fraud,  within  the  moaning  of  thi(« 
chapter,  consists  in  any  of  the  following  acts,  committed 
by  a  party  to  the  contract,  or  with  his  connivance,  with 
intent  to  deceive  another  party  thereto,  or  to  induce  him 
to  enter  into  the  contract  : 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  does  not  believe  it  to  be  true. 
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2.  The  poBitive  assertion,  in  a  manner  not  warranted 
by  the  information  of  the  person  making  it,  of  that  which 
is  not  true,  though  he  believes  it  to  be  true. 

3.  The  suppression  of  that  which  is  true,  bj  one  having 
knowledge  or  belief  of  the  fact. 

4.  A  promise,  made  without  any  intention  of  perform- 
ing it;  or, 

5   Any  other  act  fitted  to  deceive. 

N.  Y.  C.  C,  Seo.  757. 

Heo.  1573.     Constructive  fraud  consists —  CoDstructive 

1.  In  any  breach  of  duty  which,  without  an  actually 
fraudulent  intent,  gains  an  advantage  to  the  person  in 
fault,  or  any  one  claiming  under  him,  by  misleading 
another  to  his  prejudice,  or  to  the  prejudice  of  any  one 
claiming  under  hinrt ;  or, 

2.  In  any  such  act  or  omission  as  the  law  specially 
declares  t  >  be  fraudulent,  without  respect  to  actual  fraud. 

N.  Y.  C.  C,  See,  768. 

iSec.  1574.     Actual  fraud  is  alwa^'s  a  question  of  fact.      Actual  fhkad 

a  question 
N.  Y.  C.  C,  Sec.  759.     .  of  fcct. 

S*c.  1575.     Undue  influence  consists —  Undu«influ- 

1.  In  the  use,  by  one  in  whom  a  confidence  is  reposed 
by  another,  ,or  who  holds  a  real  or  apparent  authority 
over  hirn,  of  such  confidence  or  authority  for  the  purpose 
of  obtaining  an  unfair  advantage  over  him. 

2.  In  taking  an  unfair  advantage  of  another's  weak- 
ness of  mind  ;  or, 

3.  In  ttiking  a  grossly  oppressive  and  unfair  advantage 
of  another's  nooeasities  or  distress. 

Note  to  Suhd.  1. — It  may  safely  be  stated  as  a  geoeral 
rale  of  equity,  that  no  odo  onn  be  permitted  to  make  any 
selfish  u»e  of  a  personal  confidence  reposed  in  him.  This 
rule  is  illustrated  in  a  variety  of  forms,  and  snstained  by 
numerous  authorities,  in  the  Title  on  Truttt,  But  it  is  also 
proper  to  be  recognized  in  this  place.  It  is  not  necessary, 
in  such  cases,  to  show  that  there  was  any  deception  prac- 
tised. It  is  sufiicient  to  show  that  the  confidence  reposed 
was  taken  advantage  of  for  purposes  of  gain  (seo  Sears  vs. 
Shafer,  6  N.  Y.,  268,  272;  Bergen  vs.  Udall,  31  Barb.,  9; 
Brock  vs.  Barnes,  40  Barb.,  521;  Baker  vs.  Bradley,  7 
De  G.,  M.  A  G.,  597;  Tyrrell  vs.  Bank  of  London,  10  II.  of 
L.  Cas.,  26;  bent  vs.  Bonnett,  4  Myl.  A  Cr.,  269;  7  Sim., 
539;  Broun  vs.  Kennedy,  9  J ur.  [N.  S.],  1163;  Davies  vs. 
Davies,  id.,  1002.) 

A  parent  may  not  acquire  anything  from  his  child  by 
the  slightest  exercise  of  parental  authority  (Bury  vs.  Op- 

40 
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penheim,  26  Beay.,  594;  Bergen  rs.  Udall,  31  Barb.,  9: 
Taylor  vs.  Taylor,  8  How.  [U.  S.],  183,-  Baker  vs.  Brad- 
ley, 7  De  G.,  M.  &  G.,  597;  see  Broun  vs.  Kennedy,  9  Jur. 
[N.  8.],  1163;  Davies  vs.  Davies,  id.,  1002);  and  the  same 
rule  applies  to  any  one  standing  in  the  relation  of  a  pareot 
(Archer  vs.  Hudson,  7  Bcoy.,  551),  as  an  uncle  with  whom 
his  niece  lived  for  a  number  of  years  (id.),  or  an  elder 
sister  who  had  a  great  ascendancy  over  the  mind  of  the 
grantor  (Harvey  vs.  Mount,  8  Beav.,  439).  So  a  deed  from 
a  lady  to  a  clergyman  whom  she  believed  to  be  inspired, 
was  set  aside  (Nottidge  vs.  Prince,  2  Giff..  216). 

Where  agents,  appointed  by  the  Comptroller  to  inresli- 
gate  the  cdndition  of  an  insurance  company  which  had 
applied  to  him,  pursuant  to  statute,  for  leave  to  do  business, 
after  they  had  made  their  report,  and  had  in  fact  no  far- 
ther power,  insisted  upon  the  payment  of  $300  as  f^pce, 
threatening  to  revoke  their  report  if  the  fees  were  not  paid, 
it  was  held  that  the  money  paid  under  such  a  threat  might 
be  recovered  back  (Am.  Ex.  Fire  Ins.  Co.  vs.  Britt^'U,  8 
Bosw.,  148;  see  Steele  vs.  Williams,  8  £sch.,  625;  Dew  vs. 
Parsons,  2  B.  A  Aid.,  562;  Morgan  vs.  Palmer,  2  B.  A  C, 
729). 

This  is  nil  that  is  necessary.  Nothing  more  than  a  per- 
verted use  of  the  power  of  the  party  need  be  shown. 

Note  to  Subd.  2.^Longmate  vs.  Ledger.  6  Jur.  [S.  S.], 
481 ;  Blackford  vs.  Christian,  1  Knapp,  77;  see  Tracy  vs. 
Sacket,  1  Ohio  St.,  58;  Rippy  vs.  Grant,  4  Ired.  Eq.,  443; 
Whiteburn  vs.  Hines,  1  Munf.,  557 ;  Dunn  vs.  Chambers,  4 
Barb.,  376. 

Note  to  Subd,  3. — Breck  vs.  Cole,  4  Sandf.,  88;  Bowes 
vs.  Heaps,  3  Ves.  A  B.,  119;  Wood  vs.  Abrey,  3  Madd., 
423;  Gould  vs.  Okeden,  4  Bro.  P.  C,  198;  see  Cockshot  vt. 
Bonnet,  2  T.  R.,  763 ;  Bemardiston  vs.  Lingood,  2  Atk., 
133;  Thornhill  vs.  Evans,  id.,  330;  Walmsley  vs.  Booth, 
id.,  28,  29;  Bcnley  vs.  Pitt,  2  Vern.,  14;  Nott  vs.  Hill,  id., 
27;  Wiseman  vs.  Beake,  id.,  121;  Roche  vs.  O'Brien,  1  Ball 
&  B.,  337,  359;  Bromley  vs.  Smith,  26  Beav.,  664:  5  Jvr. 
(N.  S.),  837;  Lamplugh  vs.  Cox,  Dick,  411  ;  Heron  vs. 
Heron,  2  Atk.,  160.  These  cases  seem  to  support  this  view. 
They  are  generally  classed  under  the  head  of  fraud  (see 
Story  Eq.  Jur.,  Sees.  331-337) ;  but  the  principle  on  which 
they  depend  is  not  a  mere  question  of  fraud. 

N.  Y.  C.  C,  Sec.  760. 

Skc.  1576.     Mistake  may  be  either  of  fact  or  law. 

As  to  mistake  of  fact  there  is  no  question.  Mistake  of 
law  has  been  often  declared  to  be  no  ground  for  relief  at 
law  or  in  equity  (see  Champlin  vs.  Lay  tin,  13  Wend.,  417  ; 
Storrs  vs.  Parker,  6  Johns.  Ch.,  166 ;  Lyon  vs.  Richmond. 
2  id.,  61 ;  Kent  vs.  Manchester,  29  Barb.,  595 ;  Stoiy,  Bq. 
Jur.,  Sees.  1 1 1-139).  But  the  contrary  view  has  been  takea 
by  Judges  of  high  authority  (see  Champlin  vs.  Ltytin,  18 
Wend.,  422;  Many  vs.  Beekman  Iron  Co.,  9  Paige,  188; 
Stone  vs.  Godfrey,  5  De  G.,  M.  A  G.,  90  ;  Broughton  r«. 
Hutt,  3  De  G.  A  J.,  501 ;  fivants  vs.  Strode,  II  Ohio,  480. 
See,  also,  Wheeler  vs.  Smith,  9  How.  [U.  S.],  55).  The 
Commissioners  think  that  the  latter  cases  are  better  eonsid- 
ered.  No  doubt  relief  upon  this  ground  mu9t  be  granted 
with  extreme  caution,  and  in  only  a  limited  class  of  csiies: 
but  this  by  no  meafas  proves  that  such  relief  should  never 
be  granted. 

N.  y.  C.  C,  Sec.  761. 

Mistake  Seo.  1577.     MiBtake  of  fact  is  a  mistake,  not  caused  by 

the  neglect  of  a  legal  duty  on  the  part  of  the  person  mak- 
ing the  mistake,  and  consisting  in — 


MlsUke, 
what. 


of  fact. 


CIVIL  CODE.  315 

1.  An  uDconscioas  ignorance  or  forgetfulness  of  a  fact 
paHt  or  present,  material  to  the  contract;  or, 

2.  Belief  in  the  present  existence  of  a  thing  material 
to  the  contract,  which  does  not  exist,  or  in  the  past  exist- 
ence of  sach  a  thing,  which  has  n(tt  existed. 

N.  Y.  C.  C,  Sec.  762. 

Sec.  1578.     Mistake    of   law   constitutes    a    mistake,  Mistake 
within  the  meaning  of  this  article,  only  when  it  arises 
from — 

1.  A  misapprehension  of  the  law  by  all  parties,  all  sap- 
posing  that  they  knew  and  understood  it,  and  all  making 
dubatantially  the  same  mistake  as  to  the  law ;  or, 

2.  A  misapprehension  of  the  law  by  one  party,  of  which 
the  others  are  aware  at  the  time  of  contracting,  but 
which  they  do  not  rectify. 

Note  to  Subd.  1. — Many  vs.  Beekman  Iron  Co.,  9  Paige, 
188  ;  HaU  vs.  Reed,  2  Barb.  Ch.,  501 ;  see  Pitcher  vs.  Tu- 
rin Plank  Road  Co.,  10  Barb.,  436  ;  Wake  vs.  Harrop,  6  H. 
A  N.,  768. 

Note  to  Suhd.  2.— In  Cooke  ts.  Nathan  (16  Barb.,  342).  it 
was  held  that  a  misrepresentation  of  the  law  by  one  party, 
npon  which  the  other  ignorantly  relied,  was  a  fraud.  It 
seems  to  follow  that  a  transaction  sach  an  is  described  in 
tlie  text  should  be  relieved  against,  as  a  mistake,  if  not  as 
a  fraud. 

N.  y.  C.  C,  Sec.  763. 

Sec.  1579.    Mistake  of  foreign  laws  is  a  mistake  of  Mistake  of 

n  *  foreign  lawn. 

fact. 

N.  y.  C.  C,  Sec.  764. 

Sec.  1580.     Consent  is  not  mutual,  unless  the  parties  Mntoaiity 
all  agree  upon  the  same  thing  in  the  same  sense.     Bat  in 
certain, cases  defined  by  the  chapter  on  Interpretation^  they 
are  to  be  deemed  so  to  agree  without  regard  to  the  fact. 

N.  Y.  C.  C.  Sec.  765. 

Sec.  1581.     Consent  can  be  communicated  with  effect,  Communica. 
only  by  some  act  or  omission  of  the  party  contracting,  aenV  *^ 
by  which  he  intends  to  communicate  it,  or  which  neces- 
sarily tends  to  such  communication. 

This  is  intended  to  exclude  the  possible  case  of  a  declara- 
tion of  consent  made  to  a  person  having  no  interest  in  the 
contract,  and  communicated  by  him  to  the  other  party 
without  authority. 

N.  Y.  C.  C,  Sec.  766. 

Mode  of 

Sec.  1682.     If  a  proposal  prescribes  any  conditions  con-  21tii""ill;- 
cerning  the  communication  of  its  acceptance,  the  pro-  p^^^?.*' 
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When  com- 
munication 
deemed 
CQmp!ete. 


Aocoptanoe 
bj  perform- 
ance of 
conditions. 


Acceptance 
mxiit  1>e 
absolute. 


poser  ia  not  bound  unless  they  are  conformed  toj  but  in 
other  cases  any  reasonable  and  usual  mode  may  be 
adopted. 

N.  y.  C.  C,  Sec.  767. 

Sec  1683.  Consent  ts  deemed  to  be  fully  communi- 
cated between  the  parties  as  soon  as  the  party  accepting 
a  proposal  has  put  his  acceptance  in  the  course  of  trans- 
mission to  the  proposer,  in  conformity  to  the  last  section. 

Thia  section  is  Intended  to  recognise  the  rule  that  consent 
is  complete  as  soon  as  a  letter  of  acoeptanoe  is  pat  into 
the  Post-ofiBce. 

N.  Y.  C.  C,  Sec.  768. 

Sec.  1584.  Performance  of  the  conditi.ons  of  a  propo- 
sal, or  the  acceptance. of  the  consideration  offered  with  a 
proposal,  is  an  acceptance  of  the  proposal. 

N.  y.  C.  C,  Sec.  769. 

Sec.  1585.  An  acceptance  must  be  absolute  and  un- 
qualified, or  must  include  in  itself  an  acceptance  of  that 
character,  which  the  proposer  can  separate  from  the  rest, 
and  which  will  conclude  the  person  accepting.  A  quali- 
fied acceptance  is  a  new  proposal. 

N.  Y.  C.  C,  Sec.  770. 


Revocation 
of  proposal. 


Sec.  1586.  A  proposal  may  be  revoked  at  any  time 
before  its  acceptance  is  communicated  to  the  proposer, 
but  not  afterwards. 

N.  Y.  C.  C,  Sec.  771. 


Rerocation, 
how  made. 


Sec.  1587.    A  proposal  is  revoked — 

1.  By  the  communication  of  notice  of  revocation  by 
the  proposer  to  the  other  party,  in  the  manner  proscribed 
by  Sees.  1581  and  1583»  before  his  acceptance  has  been 
communicated  to  the  former. 

2  By  the  lapse  of  the  time  prescribed  in  ?ueh  proposal 
for  its  acceptance,  or  if  no  time  is  so  prescribed,  the  lapse 
of  a  reasonable  time  without  communication  of  the  ac- 
ceptance. 

8.  By  the  failure  of  the  acceptor  to  fulfil  a  condition 
|)recedent  to  acceptance;  or, 

4.  By  the  death  or  insanity  of  the  proposer. 

N.  Y.  C.  0.,  Sec.  772. 
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Sec.  15SS.     A  contract  which  is  voidable  solely  for  want  RatineatioQ 

of  dae  conRCDt,  may  be  ratified  by  a  sobsequent  consent.  TotdforwaDt 

of  consent. 
N.  Y.  C.  C,  Sec.  773. 

Seo.  1580.     A  voliintarv  acceptance  of  the  benefit  of  a  ABramption 

II       1  I  1.  of  oWlgfttlon 

transaction  is  equivalent  to  a  consent  to  ail  the  obliga-  byaec«pt- 

.    .  _  .  _  1        /»  1  *iice  of  bcn« 

tioDs  arising  from  it,  so  far  as  the  facts  are  known,  or  eflts. 
ought  to  be  known,  to  the  person  accepting. 

N.  Y.  C.  C.  Sec.  774 ;  Bennett  vs.  Judion,  21  N.  Y.,  238. 


CHAPTER   IV. 

OBJECT   OF   A   CONTRACT. 

Section  1595.  Object,  what 

1596.  Reqaisities  of  objeet 

1597.  ImposDibility,  what. 

159S.  When  contract  wholly  void. 
1599.  When  contract  partially  void. 

Sec.  1595.     The  object  of  a  contract  is  the  thing  which   oyect.what. 
it  is  agreed,  on  the  part  of  the  party  receiving  the  con- 
sideration, to  do  or  not  to  do. 

N.  Y.  C.  C,  Sec.  775 ;  Martin  vs.  McCormick,  8  N.  Y., 
335. 

Sec.  1596.  The  object  of  a  contract  must  be  lawful  RequiBites 
wiien  the  contract  is  made,  and  possible  and  ascertain-  ®  **  ^  • 
able  by  th<^  time  the  contract  is  to  be  performed. 

N.  Y.  C.  C,  Sec.  776. 

NoTK. — Tor  a  definition  of  the  word  ''lawful/'  see  Chap. 
V,  of  this  Title. 

Sec.  1597.     Everything  is  deemed  possible,  except  that  impoeaibiu 
which  is  impossible  in  the  nature  of  things.  "^*  ^ 

Impossibility  is  to  be  determined,  not  by  the  means  or 
ability  of  the  party,  but  by  the  nature  of  things  (Code  La., 
1885,  2028;  see  McNeiU  vs.  Reed,  9  Bing.,  68  ;  Beebo  vs. 
Johnson,  19  Wend.,  5U0;  Harmony  vs.  Bingham,  12  N.  Y., 
99 ;  Warfield  vs.  Watkins,  30  Barb.,  395 ;  Tufnell  vs.  Con- 
stable, 7  Ad.  A  El.,  798).  Thus  a  promise  to  procure  the 
assent  of  a  third  person  to  any  lawful  and  proper  act  is  valid 
(Lloyd  vs.  Crispe,  5  Taunt.,  249;  McNeiU  vs.  Reed,  9  Ring., 
68). 

N.  Y.  C.  C,  Sec.  777. 

Sbc.  1598.     Where  a  contract  has  but  a  single  object,  when  con. 
and  such  object  is  unlawful,  whether  in  whole  or  in  part,  JSd*  ^****"^ 
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tr»ct  pftr- 
tiallf  void. 
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or  wholly  impossible  of  performance,  or  so  vaguel}'  ex- 
pressed as  to  bo  wholly  unascertainable,  the  entire  con- 
tract is  void.    . 

N.  y.  C.  C,  Sec.  778. 

Seo.  1599.  Where  a  contract  has  several  dibiinct  ob- 
jects, of  which  one  at  least  is  lawful,  and  one  at  least  is 
unlawful  in  whole  or  in  part,  the  contract  is  void  as  to 
the  latter  and  valid  as  to  the  rest. 

N.  Y.  C.  C,  Sec.  779. 


CHAPTER  V. 


Qood  consfd- 
«ration,what 


CONSIDERATION. 

Section  1606.  Good  consideration,  what. 

1606.  How  far  legal  or  moral  obligation  is  a  good  considttraiion. 

1607.  Consideration  lawful. 

1608.  Effect  of  its  illegality. 

1609.  Consideration  executed  or  ezeoatory. 

1610.  Executory  consideration. 

1611.  How  ascertained. 

1612.  Effect  of  impossibility  of  ascertaining  consideration. 

1613.  Same. 

Sec  1605.  Any  benefit  conferred,  or  agreed  to  be  con- 
ferred, upon  the  promisor,  by  any  other  person,  to  which 
the  promisor  is  not  lawfully  entitled;  or  any  prejudice 
suffered,  or  agreed  to  be  suffered,  by  .«*uch  person,  other 
than  such  as  be  is  at  the  time  of  consent  lawfully  bound 
to  suffer,  as  an  inducement  to  the  promisor,  is  a  good  con- 
sideration for  a  promise. 

N.  Y.  0.  C,  Sec.  780. 

How  far  le.        Seo.  1606.     An  existing  legal  obligation  resting  upon 

gal  or  moral      .  .  iri.^»  ••.•  •         . -.« 

obligation  is  the  promisor,  or  a  moral  obligation  originating  in  some 
tideration.'     benefit  Conferred  upon  the  promisor,  or  prejudice  suffered 
by  the  promisee,  is  also  a  good  consideration  for  a  prom- 
ise, to  an  extent  corresponding  with  the  extent  of  the 
obligation,  but  no  further  or  otherwise. 

Tbe  common  law  does  not  recognise  moral  obligatioo5, 
except  in  a  few  oases,  as  sufficient  to  sustain  a  promiw 
(Nash  vs.  Russell,  6  Barb.,  556 ;  Goer  vs.  Archer,  2  Barb., 
420 ;  Watkins  vs.  Halstcad,  2  Sandf.,  311 ;  Ehle  vs.  Jad- 
son,  24  Wend.,  97  ;  Smith  vs.  Ware.  13  Johns.,  257;  Beaa- 
mont  vs.  Reeve,  8  Q.  B.,  483;  Eastwood  vs.  Keojon,  H 
Ad.  A  El.,  438.  But  see,  to  the  contrary,  Dotj  vs.  Brown. 
14  Johns.,  381;  Lee  vs.  Muggeridge,  5  Taunt.,  36).    The 
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aathorities,  however,  entirely  fail  to  establish  any  satisfac- 
torj  principle  upon  which  to  distinguish  between  the  differ- 
ent species  of  moral  obligations.  Thus,  in  Bunn  vs.  Win- 
throp  (I  Johns.  Ch.,  329)»  past  seduction  was  held  a  good 
consideration  to  support  a  grant.  In  Beaumont  vs.  Reeve 
(8  Q.  B.,  483)  the  same  consideration  was  held  insufiBcient 
to  support  a  promise.  In  Goulding  vs.  Davidson  (28  Barb., 
43$),  it  is  said  that  there  must  have  been,  at  some  time,  an 
actual  legal  obligation.  Yet  in  Rice  vs.  Welling  (5  Wend.. 
595)  and  Early  vs.  Mahon  (19  Johns.,  147),  the  original 
contract  was  usurious,  and  therefore  void  from  the  begin- 
ning. The  same  may  be  said  of  promises  to  pay  debts  con- 
tracted in  infancy,  which  are  held  valid.  Goulding  vs.  Da- 
vidson was  reversed  (26  N.  T.,604).  The  rule  stated  iu 
the  text  seems  to  the  Commissioners  to  be  just,  and  to  be, 
on  the  whole,  as  easily  reconcilable  with  the  authorities  in 
this  State  as  any  other  that  can  be  devised. 

N.  Y.  C.  C,  Sec.  781. 

Sec.  1607.     The  consideration  of  a  contract  muat   be  Considem- 

1        /»   1       •    I  •  1  .  /.  r«  «/*/••«  tion  lawful. 

lawful  Within  the  meaning  of  Sec.  1667. 

N.  Y.  C.  C,  Sec.  782. 

Sec.  1608.     If  any  part  of  a  sincrle  consideration  for  Effect  of  its 

•^     '  ,°  illegality. 

one  or  more  objects,  or  of  several  considerations  for  a 
single  object,  is  unlawful,  the  entire  contract  is  void. 

This  principle  is  dcducible  from  all  the  cases  taken  to- 
gether, though  not  to  be  found  thus  stated  in  any  one  case. 
Thus,  there  is  no  doubt  that,  if  the  consideration  is  single, 
or  in  other  words  indivisible,  its  partial  illegality  is  fatal  to 
the  contract  (Mills  vs.  Mills,  36  Barb.,  474;  Rose  vs. 
Truax,  21  id.,  301;  Pepper  vs.  Haight,  20  id.,  429;  Barton 
vs.  Ptff t  Jackson  Plank  Road  Co.,  17  id.,  397  ;  Burt  vs. 
Place,  8  Cow..  431;  see  Brown  vs.  Brown,  34  Barb.,  533; 
Porter  vs.  Havens,  37  id.,  343).  The  limitations  of  the 
rules  are  conformable  to  the  principle  of  Sees.  778  and  779. 

N.  Y.  C.  C,  Sec.  783. 

Sec    1609.     A  consideration  may  bo  executed  orexecu-  consider*- 
lor}",  in  whole  or  in  part.     In  so  filr  as  it  is  executory,  it  cutcdor 

exocutorv . 

is  subject  to  the  provisions  of  Chap.  lY  of  this  Title. 

N.  Y.  C.  C,  Sec.  784. 

Sec  1610.     When   a   consideration  is  executory,  it  is  Execntorj 

•^  consldera- 

not  indispensable  that  the  contract  should   specify  its  tion. 
amount  or  the  means  of  ascertaining  it.     It  may  be  left 
to  the  decision  of  a  third  person,  or  regulated  by  any 
specified  standard. 

There  is  perhaps  no  precedent  for  a  general  provision  of 
'  this  kind  [specified  standard]  under  the  head  of  contracts. 

But  finding  it  necessary  to  repeat  the  same  section,  almost 
word  for  word,  under  the  various  heads  of  Sale,  Hire,  Em- 
ployment, Deposit,  Carriage  and  Insurance,  and  perceiving 
no  reason  why  it  could  work  injustice  if  applied  to  other 
contracts,  although  in  practice  it  probably  is  not  needed  for 
them,  the  Commissioners  have  ventured  to  transfer  it  to  this 
part  of  the  Code ;  to  which,  they  think,  it  properly  belongs. 

N.  Y.  C.  C,  Sec.  785. 
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Howascer-  Ssc.  1611.  WhoD  a  contract  does  not  determine  the 
amount  of  the  consideration,  nor  the  method  by  which  it 
is  to  be  ascertained,  or  when  it  leaves  the  amount  thereof 
to  the  discretion  of  an  interested  party,  the  consideratioo 
must  be  so  much  money  as  the  object  of  the  contract  is 
reasonably  worth. 

N.  Y.  C.  C,  Sec.  786. 

jcffectofim.       Sbo.  1612.     Where  a  contract  provides   an    exclusive 
ofMcertLi-  method  by  which  its  consideration  is  to  be  ascertained, 
eratton.   *     which  method  is  on  its  face  .impossible  of  execution,  the 
entire  contract  is  void. 

N.  Y.  C.  C,  Sec.  787. 


Same. 


Sec.  1613.  Where  a  contract  provides  an  exclusive 
method  by  which  its  consideration  is  to  be  ascertained, 
which  method  appears  possible  on  its  face,  but  in  fact  is, 
or  becomes,  impossible  of  execution,  such  provision  only 
is  void. 

Potfaier  (Sale.  n.  34)  holds  that  the  contract  in  such  nn 
18  voidable,  and  this  view  has  been  adopted  by  some  writers 
in  this  ooantry  (Story  on  Sales,  Sec.  220  ;  1  Para.  Coot, 5th 
ed.,  525),  but  it  seems  more  probable  that  the  common  Isv 
would  regard  the  contract  as  made  for  a  reaaonable  cvs«iJ- 
eration,  to  be  ascertained  in  any  usual  way.  Thus,  when 
a  covenant  to  renew  a  lease  provides  for  an  arbitration  to 
determine  the  rent,  and  no  award  is  ever  made,  the  Coarl 
will  enforce  the  renewal  at  a  reasonable  rent  (Reformed 
Dutch  Churish  vs.  Parkhurst,  4  Bosw.,  401  ;  Bunnell  vi. 
Keteltas,  10  Abb.  Pr.,  205.) 

N.  Y.  C.  C,  Sec.  788. 


TITLE    11. 


MANNER  OP  CREATING  CONTRACTS. 

SecTioif  1619.  Contracts  express  or  implied. 

1620.  Express  contract,  what. 

1621.  Implied  contract,  what. 

1622.  What  contracts  may  be  oral. 

1623.  Contract  not  in  writing  through  fraud,  may  be  eoforeed 

against  fraudulent  party. 

1624.  What  contracts  must  be  written. 

1625.  Effect  of  writing. 

1626.  Contract  in  writing,  takes  effect  when. 

1627.  Provi^ons  of  chapter  on  transfers  of  real  property. 

1628.  Corporate  seal,  how  affixed. 

1629.  Provisions  abolishing  seals  made  applicable. 
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Seo.  1619.     A  contract  is  either  express  or  implied.         Contracts 

ttcpreM  or 
N.  T.  C.  C,  Sec.  789.  impUed. 

Sec.  1620.     An  express  contract  is  one,  the   terms  of  Bxprenooo- 
wbich  are  stated  in  words. 

N.  Y.  C.  C,  See.  790. 

Sec.  1621.    An  implied  contract  is  one,  the  existence  implied oon- 
and  terms  of  which  are  manifested  by  conduct. 

The  ordinary  definition  of  an  implied  contract  includes 
obligations  imposed  bj  law  upon  parties,  as  between  each 
other.  These  obligations  are,  however,  considered  in  an- 
other part  of  the  Code. 

N.  Y.  C.  C,  Seo.  791. 

Seo.  1622.     All  contracts  may  be  oral,  except  sach  as  what  cob. 
are  specially  required  by  statute  to  be  in  writing.  b?oiii?*^ 

N.  Y.  C.  C,  Sec.  792. 

Sec  1623.     Where  a  contract,  which  is  required  by  Contract  not 

I,,  ...  i/»'  i«  •  ^**  writing 

law  to  be  m   writing,  is  prevented  from  being  put  into  through 
writing  by  the  fraud  of  a  party  thereto,  any  other  party  be  enWoed 
who  is  by  such  fraud  led  to  believe  that  it  is  in  writing,   fraudulent 
and  acts  upon  such  belief  to  his  prejudice,  may  enforce  it  ^ 
against  the  fraudulent  party. 

This  principle  of  equity  ought  to  be  recognised  in  all 
oases,  whether  legal  or  equitable. 

N.  Y.  C.  C,  Sec.  793. 

Sec  1624.    The  following  contracts,  or  some  raemoran-  whatcon- 
dum  thereof,  expressing  the  parties,  their  consent  and  the  b^^tu^ 
object  of  the  contract,  must  be  in  writing,  subscribed  by 
the  party  to  be  charged  thereby,  or  by  his  agent  for  the 
purpose : 

1.  An  agreement  that,  by  its  terms,  cannot  be  fully  por- 
iormed  within  one  vear. 

2.  An  agreement  to  answer  for  the  debt,  default  or  mis- 
carriage of  another. 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  mutual  promises  to  marry. 

4.  An  executory  contract  of  marriage. 

Note. — Subds.  1  and  3  are  in  the  language  of  the  New 
York  Civil  Code,  Sec.  794.  They  modify  Subds.  1  and  3  of 
See.  12,  "  Fraudulent  Conroyanoes."  The  reasons  are 
sigoed  in  the  note  of  the  New  York  rerisers,  as  fallows : 

41 
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"  The  oonsideration  is  no  longer  necessary  to  be  stated 
(Laws  of  1863,  oh.  464).  Such  at  leaat  waa  the  andoubted 
intention  of  the  Legial&tare,  though  under  the  decisioo  in 
Wain  Y8.  Warlters  (d  East,  10),  it  is  difficult  to  aay  whether 
its  intention  if  plainly  expressed.  The  language  here  pro- 
posed is  unmistakable  in  its  meaning. 

"  The  names  of  all  the  parties  must  be  stated  in  the  mem- 
orandum (Williams  vs.  Lake,  2  £1.  A  Bl.,  349). 

"  The  whole  object  of  the  contract,  and  all  its  terms,  mast 
be  expressed  (Wright  vs.  Weeks,  25  N.  T.,  153). 

"  The  language  of  the  statute  is  '  is  not  to  be,'  ete.  It  is 
construed  as  applying  only  to  contracts  which  cannot  pom- 
bly  be  executed  within  a  year,  under  any  contingency  (Dres- 
ser Ts.  Dresser,  35  Barb.,  573  ,*  Artcber  vs.  Zeb,  5  Hill,  200 ; 
Plimpton  vs.  Curtiss,  15  Wend.,  336  ;  McLees  vs.  Hale,  10 
id.,  426 ;  Moore  vs.  Fox,  10  Johns.,  244.  Compare  Day  vs. 
N.  T.  Central  R.  K.,  31  Barb.,  54S;  Pitkin  vs.  Long  Island 
R.  R.,  2  Barb.,  Ch.  R.,  221;  see  Talmadge  vs.  Rensselaer 
and  Saratoga  R.  R.,  13  Barb.,  693). 

"  Day  vs.  N.  Y.  Central  R.  R.,  31  Barb.,  548,  556;  Am- 
burger  vs.  Marvin,  4  £.  D.  Smith,  303 ;  Lookwood  vs.  Barnes, 
3  Hill,  128;  Broadwell  vs.  Oetman,  2  Den.,  87;  Bracegirdle 
vs.  Heald,  1  Bam.  A  Aid.,  722. 

**  The  words  '  from  the  making  thereof,'  are  omitted  ia 
order  to  harmonize  the  rales  in  relation  to  contracts  afieet- 
ing  both  real  and  personal  property,  which  are  now  gor- 
emed  by  different  provisions  on  this  point  (Young  vaDake, 
6  N.  Y.,  463;  overruling  Croswell  vs.  Crane,  7  Barb.,  191). 
The  Commissioners  think,  moreover,  that  the  strictness  of 
this  provision  has  worked  injustice.  Few  yearly  contracts 
go  into  effect  instantly." 

Subd.  2  is  the  second  subdivision  of  Sec.  12,  "  Franda- 
lent  Convejtanoes."     See,  also,  Guarantff. 

Sttbd.  3  is  a  new  provision.  This  has  been  inserted  apon 
recommendation  of  eminent  lawyers,  to  prevent  scandaloas 
exposures  of  past  confidential  relations  in  actions  for  breach 
of  promise,  denying  the  action,  except  when  there  is  a  writ- 
ten contract.  Of  course  an  agreement  to  marry  dej^ruentit 
followed  by  cohabitation,  makes  valid  marriage  an  exe- 
cuted contract,  under  Seo. . 

Mfoctof  Sec.  1625.    The  execation   of  a  contract  in  writing, 

writing.  1111  ••  1  . 

whether  the  law  requires  it  to  be  written  or  not.  saper- 
sedes  all  the  oral  negotiations  or  stipulations  concerning 
'     its  matter,  which  preceded  or  accompanied  the  execation 
of  the  instrument. 

N.  Y.  C.  C,  Sec.  795. 

Gentnict  in  Seo.  1626.  A  contract  in  writing  takes  effect  upon  its 
takeB%eet     delivery  to  the  party  in  whoso  favor  it  is  made,  or  to  his 

when. 

agent. 

N.  Y.  C.  C,  Seo.  796. 

Piovisijns  Sec.  1627.  The  provisions  of  the  chapter  on  Trans/ert 
trwurfersoT  th  General,  concerning  the  delivery  of  grants,  absolute 
orty.  '^'      and  conditional,  apply  to  all  written  contracts. 

N.  Y.  C.  C,  Sec.  797. 


CIVIL  CODE.  323 

Sec.  1628.     A  corporate  or  official  seal  may  be  affixed  corporate 
to  an  iDstrument  by  a  mere  impression  upon  the  paper  or  affixed, 
other  material  on  which  sach  instrument  is  written. 

N.  Y.  C.  C,  Sec.  798. 

Sec.  1629.     »Sec8.   1096  and    1097,  concerning  private  ptotWom 
seals  and  prima  facie  consideration,  are  applicable  to  all  eeaismAde 

'  '  '^^  applicable. 

written  contracts. 

[New  aeetion.] 


TITLE     III. 

INTERPRETATION  OP  CONTRACTS. 

Sbction  1635.  Unifonnity  of  interpretation. 

1636.  Contracts,  how  to  be  interpreted. 

1637.  Intention  of  parties,  how  asoertained. 

1638.  Intention  to  be  ascertained  from  language. 

1639.  Interpretation  of  written  contracts. 

1640.  Writing,  when  disregarded. 

1641.  Effect  to  be  given  to  every  part  of  contract 

1642.  Several  contracts,  when  taken  together. 

1643.  Interpretation  in  favor  of  contract. 

1644.  Words  to  be  understood  in  nsnal  sense. 
1646.  Technical  words. 

1646.  Law  of  place. 

1647.  Contracts  explained  by  circumstances. 

1648.  Contract  restricted  to  its  evident  object 

1649.  Interpretation  in  sense  in  which  promisor  believed  promisee 

to  rely. 

1650.  Particular  .dause  subordinate  to  general  intent 

1651.  Contract,  partly  written  and  partly  printed. 

1652.  Repugnancies,  how  reconciled. 

1653.  Inconsistent  words  rejected. 

1654.  Words  to  be  taken  most  strongly  against  whom. 

1655.  Reasonable  stipalations,  when  implied. 

1656.  Necessary  incidents  in^plied. 

1657.  Time  of  performance  of  contract. 

1658.  Time,  when  of  essence. 

1659.  When  joint  and  several. 

1660.  Same. 

1661.  Executed  and  executory  oontrmcts,  what 

Sbc.  1635.  All  contracts,  whether  public  or  private,  CniformitT 
are  to  be  interpreted  by  ^he  same  rules,  except  as  other-  tatlon*'**'*' 
wise  provided  by  this  Code. 

Some  distinctions  are  made  at  common  law,  which  have 
no  substantial  foundation  in  reason.    Thus,  an  instrument 
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Oontnct8» 
how  to  be 
interpreted. 


under  seal,  signed  by  an  agent  in  his  own  name,  does  Dot 
bind  his  principal  (Townsend  vs.  Hnbbard,  4  Hill.  3S1 ; 
Townsend  vs.  Coming,  23  Wend.,  435  ;  Berkley  vs.  Hardy, 
b  B,A  C,  355),  though  a  contract  not  under  seal,  signed  in 
this  mannur,  would  bind  him  (Stanton  vs.  Camp,  4  Barb., 
274 ;  see  Evans  vs.  Wells,  22  Wend.,  324 ;  Towneend  va 
Hubbard,  4  Hill,  351).  In  Connecticut,  this  technical  dis- 
tinction does  not  exist  (Magill  vs.  Hinsdale,  6  Conn.,  464). 

N.  Y.  C.  C,  Sec.  800. 

Note. — The  words  **  sealed  or  unsealed ''  are  struck  oat, 
but  the  note  to  the  New  York  section  is  retained,  as  it  shows 
additional  reasons  for  abolishing  seals. 

Sec.  1636.  A  contract  must  be  so  interpreted  as  to 
give  effect  to  the  mutual  intention  of  the  parties,  as  it 
existed  at  the  time  of  contracting,  so  fur  as  the  same  is 
ascertainable  and  lawful. 

N.  Y.  C.  C,  Sec.  801. 


Intention  of        Seo.  1687.     For  the  purpose  of  ascertaining  the  inten- 

parUes,  how  r  i 

asoertfdoed.    tiou  of  the  parties  to  a  contract,  if  otherwise  doubtful, 
the  rules  given  in  this  chapter  are  to  be  applied. 

N.  Y.  C.  C,  Sec.  802. 

intontionto        Sec.  1688.    The  language  of  a  contract  is  to  govern  it8 

be  aacer-  ^      ^  cj      ^ 

tainodfrom    interpretation,  if  the  language  is  clear  and  explicit,  and 
does  not  involve  an  absurdity. 

N.  Y.  C.  C,  Sec.  808. 


language 


Interpreta- 
tion of  writ' 
ten  con- 
tracta. 


Writing, 
when  disre- 
garded. 


Kffect  to  be 
given  to 
every  part 
of  contract. 


Several  con- 
traota,  when 
taken  to- 
gether. 


Sec  1639.  When  a  contract  is  reduced  to  writing,  tbo 
intention  of  the  parties  is  to  be  ascertained  from  the 
writing  alone,  if  possible;  subject,  however,  to  tbeotber 
provisions  of  this  Title. 

N.  Y.  C.  C,  Sec.  804. 

Seo.  1640.  When,  through  fraud,  mistake  or  accident, 
a  written  rton tract  fails  to  express  the  real  intention  of 
the  parties,  such  intention  is  to  be  regarded,  and  the 
erroneous  parts  of  the  writing  disregarded. 

N.  Y.  C.  C,  Sec  805. 

Seo.  1641.  The  whole  of  a  contract  is  to  bo  taken 
together,  so  as  to  give  effect  to  every  part,  if  reasonably 
practicable,  each  clause  helping  to  interpret  the  others. 

N.  Y.  C.  C,  Sec.  806. 

Seo.  1642.  Several  contracts  relating  to  the  same  mat- 
ters, between  the  same  parties,  and  made  as  parts  of  sub- 
stantially one  transaction,  are  to  bo  taken  together. 

N.  Y.  c.  C,  Sm.  807. 
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Sec.  1643.    A  contract  must  receive  such  an  interpreta-  intmiirtt*. 

*  ,       tion  ill  ftvor 

tion  as  will  make  it  lawful,  operative,  definite,  reasonable  of  contract, 
and  capable  of  being  carried  into  effect,  if  it  can  be  done 
without  violating  tbe  intention  of  tbe  parties. 

N.  Y.  C.  C,  Sec.  808. 

Sec.  1644.     The  words  of  a  contract  are  to  be  under-  wordi  tote 

aoderatood 

Stood  in  their  ordinary  and  popular  sense,  rather  than  innBtiai 
according  to  their  strict  legal  meaning;  unless  used  by 
the  parties  in  a  technical  sense,  or  unless  a  special  mean- 
ing is  given  to  them  by  usage,  in  which  case  the  latter 
must  be  followed. 

N.  Y.  C.  C,  See.  809. 

Sec.  1645.    Technical  words  are  to  be  interpreted  as  Technical 
usually  understood  by  persons  in  the  profession  or  busi- 
ness to  which  they  relate,  unless  clearly  used  in  a  differ- 
ent sense. 

N.  Y.  C.  C,  Sec,  810. 

Sec.  1646.     A  contract  is  to  be  interpreted  according  to  ii»wof 

place. 

the  law  and  usage  of  the  place  where  it  is  to  be  performed ; 
or,  if  it  does  not  indicate  a  place  of  performance,  accord- 
ing to  the  law  and  usage  of  the  place  where  it  is  made. 

N.  Y.  C.  C,  Sec.  811. 

Sec.  1647.    A  contract  may  be  explained  by  reference  Oontmets 
to  tbe  circumstances  under  which  it  was  made,  and  the  by^dmim. 
matter  to  whhch  it  relates.  *  *"*'**' 

N.  Y.  0.  C,  See.  812. 

Sec.  1648.     However  broad  may  be  the  terms  of  a  con-  Contract  re- 
tract,  it  extends  only  to  those  things  concerning  which  it  itseTident 
appears  that  the  parties  intended  to  contract.  **^*' 

N.  Y.  C.  C,  Sec.  813. 

Sec.  1649.     If  the  terms  of  a  promise  are  in  any  respect  interpreta- 
ambiguous  or  uncertain,  it  must  be  interpreted  in  the  sense  in  which 
in  which  the  promisor  believed,  at  the  time  of  making  it,  lieredpiom. 

.,     .      ,  .  ,  .   ,  ieeefcorely. 

that  the  promisee  understood  it. 

N.  Y.  C.  C,  Sec.  814. 

Sec,  1650.     Particular  clauses  of  a  contract  are  subor-  ParticnUr 

claiue  snb- 

ainate  to  its  s:eneral  intent.  ordinate  lo 

^  general 

N.  Y.  C.  C,  Sec.  816.  «nt«nt- 
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Contract,  Sec.  1651.     Where  a  coDtract  is   partly  written  and 

tenandpart-  partly  printed,  or  where  part  of  it  is  written  or  printed 
^^  ^  under  the  special  directions  of  the  parties,  and  with  a 

special  view  to  their  intention,  and  the  remainder  is 
copied  from  a  form  originally  prepared  without  special 
reference  to  the  particular  parties  and  the  particular  con- 
tract in  question,  the  written  parts  control  the  printed 
parts,  and  the  parts  which  are  purely  original  control 
those  which  are  copied  from  a  form.  And  if  the  two  are 
absolutely  repugnant,  the  latter  must  be  so  far  disre- 
garded. 

N.  Y,  C.  C,  See.  816. 


Ropuffnan- 
cies,  how 
reooncUed. 


Words  to  be 
taken  most 
strongly 
against 
vrhom. 


Sec.  1652.  Repugnancy  in  a  contract  must  be  recon- 
ciled, if  possible,  by  such  an  interpretation  as  will  give 
some  effect  to  the  repugnant  clauses,  subordinate  to  the 
general  intent  and  purpose  of  the  whole  contract. 

N.  Y.  C.  C,  Sec.  817. 

inconsiBtent       Seo.  1653.     Words  in  a  contract  which  are  wholly  in- 

words  re.  ,  .   i     .  .  i       «  .  •  i 

jected.  consistent  With  its  nature,  or  with  the  main  intention  o! 

the  parties,  are  to  be  rejected. 

N.  Y.  C.  C,  Sec.  818. 

Sec  1654.  In  cases  of  uncertainty  not  removed  by  the 
preceding  rules,  the  language  of  a  contract  should  be 
interpreted  most  strongly  against  the  party  who  caused 
the  uncertainty  to  exist.  The  promiser  is  presumed  to  be 
such  party;  except  in  a  contract  between  a  public  officer  or 
body,  as  such,  and  a  private  party,  in  which  it  is  presumed 
that  all  uncertainty  was  caused  by  the  private  party. 

N.  Y.  C.  C,  Sec.  819. 

Sec.  1655.  Stipulations  which  are  necessary  to  make  a 
contract  reasonable,  or  conformable  to  usage,  are  im- 
plied, in  respect  to  matters  concerning  which  the  contract 
manifests  no  contrary  intention. 

N.  Y.  C.  C,  See.  820. 

Sec.  1656.  All  things  that  in  law  or  usage  arc  con- 
sidered as  incidental  to  a  contract,  or  as  necessary  to 
carry  it  into  effect,  are  implied  therefrom ;  unless  some 
of  them  are  expressly  mentioned  thorein,  when  all  other 
things  of  the  same  class  are  deemed  to  bo  excluded. 

N.  Y.  C.  C,  Sec.  821. 


Reasonable 
stipulaUons, 
when  im- 
plied. 


Necessary 

incidents 

implied. 
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Sec.  1657.    If  no  time  is  specified  for  the  performance  Time  of  per- 

*  .11  7,  ■  iii.»      fornuwice  of 

Of  an  act  reqmred  to  be  performed,  a  reasonable  time  is  contract, 
allowed.    If  the  act  is  in  its  nature  capable  of  being  done 
instantly,  as  for  example,  if  it  consists  in  the  payment  of 
money  only,  it  must  be  performed  immediately  upon  the 
thing  to  be  done  being  exactly  ascertained. 

N.  T.  C.  C,  Sec.  822. 

Sbo.  1658.     Time  is  never  considered  as  of  the  essence  Time,  when 
of  a  contract,  unless  by  its  terms  expressly  so  provided.  ^  •^°<*- 

Thia  proFision  ii  new.  As  to  the  present  law  upon  the 
subject,  see  Story  Eq.  Jur.,  Sec.  776.  It  is  involved  in  so 
much  difficulty,  that  the  Commissioners  deem  it  wise  to 
adopt  this  more  stringent  rule. 

N.  T.  C.  0.,  Sec.  ^23. 

Sec.  1659.     Where  all  the  parties  who  unite  in  a  prom-  whenj>int 
i8e  receive  some  benefit  from  the  consideration,  whether  *°  *^ 
past  or  present,  their  promise  is  presumed  to  be  joint  and 
several. 

N.  T.  0.  C,  Sec.  824. 

Sec.  1660.     A  promise,  made  in  the  singular  number,  stune. 
but  executed  by  several  persons,  is  presumed  to  be  joint 
and  several. 

N.  T.  C.  C,  Sec.  825. 

Sec.  1661.    An  executed  contract  is  one,  the  object  of  Executed 
which  is  fully  performed.     All  others  are  executory.  J?^  w^" 

N.  Y.  C.  C,  Sec.  82«.  tracts,  what. 


TITLE    IV. 

UNLAWFUL   CONTRACTS. 

SxcTioN  1667.  What  is  unlawful. 

1668.  Certain  contracts  unlawful. 

1669.  Penalties  void. 

1670.  Contract  fixing  damages,  void. 

1671.  Exception. 

1672.  Restraints  upon  legal  proceedings. 

1673.  Contract  in  restraint  of  trade,  void. 

1674.  Exception  in  favor  of  sale  of  good  will. 

1675.  Exception  in  favor  of  partnership  arrangements. 
1670.  Contract  in  restraint  of  marriage,  void. 
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wtetis  Seo.  1667.    That  is  not  lawful  which  ia— 

1.  Contrary  to  an  express  provision  of  law. 

2.  Contrary  to  the  policy  of  express  law,  though  not 
expressly  prohibited;  or, 

3.  Otherwise  contrary  to  good  morals. 

N.  Y.  C.  C,  Sm.  827. 

Certain  ooo-       Sko.  1668.     All  contracts  which  have  for  their  object, 

trttOM  nil*  * 

iftwAii.  directly  or  indirectly,  to  exempt  any  one  from  responsi- 
bility for  his  own  fraud,  or  wilful  injury  to  the  person  or 
property  of  another,  or  violation  of  law,  whether  wilful 
or  negligent,  are  against  the  policy  of  the  law. 

N.  Y.  C.  C,  Sec.  828. 


PenalUct 
void. 


Contjract 
fixing  dam- 

I,  TOid. 


J&EceptloD. 


Seo.  1669.  Penalties  imposed  by  contract  for  any  non- 
performance thereof,  are  void.  But  this  section  does  not 
render  void  such  bonds  or  obligations,  penal  in  form,  as 
have  heretofore  been  commonly  used;  it  merely  rejects 
and  avoids  the  penal  clauses. 

N.  Y.  0.  C,  Sec.  829. 

Sec.  1670.  Every  contract  by  which  the  amount  of 
damage  to  be  paid,  or  other  compensation  to  be  made,  for 
a  breach  of  an  obligation,  is  determined  in  anticipation 
thereof,  is  to  that  extent  void,  except  as  expressly  pro- 
vided in  the  next  section. 

N.  Y.  C.  C,  Sec.  830. 

Sec  1671.  The  parties  to  a  contract  may  agree  therein 
upon  an  amount  which  shall  be  presumed  to  be  the  amount 
of  damage  sustained  by  a  breach  thereof,  when,  from  the 
nature  of  the  case,  it  would  be  impracticable  or  extremely 
difficult  to  fix  the  actual  damage. 

The  uae  of  the  phraae  "  liqnidated  damages  "  leadi  fre- 
quently  to  an  oFasion  of  the  law  in  respect  to  peoaltiea. 
The  Coartfl,  not  Fentaring  to  declare  saeb  contracts  Toid, 
constantly  discourage  them.  They  are  oppressive  and  qocod- 
scientioui,  except  in  the  cases  permitted  aboTo,  and  ovglit 
not  to  be  allowed.  The  restrictions  imposed  by  thii  seetioa 
are,  however,  new  (see  Bagley  vs.  Peddle,  16  N.  Y.,  469; 
Lampman  ts.  Cochran,  id.,  276). 

N.  Y.  C.  C,  Seo.  831. 

Restraints  Sso.  1672.     Evcry  Stipulation   or  condition   in  a  cod- 

procee^gs.  tract,  by  which  any  party  thereto  is  restricted  from  en- 
forcing his  rights  under  the  contract  by  the  usual  legal 
proceedings  in  the  ordinary  tribunals,  or  which  limits  the 
time  within  which  he  may  thus  enforce  his  rights,  is  void. 
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The  first  part  of  thiB  section  is  acknowledged  law.  A  cot- 
enant  in  a  contract,  not  to  sue  for  a  breach  thereof*  is  void. 
The  latter  provision  is  new.  The  question  involyed  has 
been  variously  decided  in  different  tribunals,  with  a  prepon- 
derance of  opinion  in  favor  of  the  right  to  limit  the  time  of 
commencing  octions,  as  a  matter  of  law,  bat  with  frequent 
disapprobation  of  the  practice.  In  support  of  the  right, 
see  Fullam  vs.  New  York  Insurance  Co.,  7  Gray,  6 ;  Brown 
Ts.  Roger  Williams  Insurance  Co.,  5  R.  I.,  394 ;  Northwest- 
ern Insurance  Co.  vs.  Phoenix  0.  A  C.  Co.,  31  Pcnn«  St., 
448;  Portage  Insurance  Co.  vs.  West,  6  Ohio  St.,  599; 
Wilson  vs.  ^tna  Insurance  Co.,  27  Verm.,  99 ;  also,  Ames 
vs.  New  York  Insurance  Co.,  14  N.  Y.,  266.  Against  it, 
see  Eagle  Insurance  Co.  vs.  Lafayette  Insurance  Co.,  9 
Ind.,  443;  French  vs.  Lafayette  Insurance  Co.,  5  McLean, 
461.  The  law  itself,  and  the  law  alone,  should  regulate  the 
limitations  of  actions. 

N.  Y.  0.  C,  Sec.  832. 

Sec.  1673.    Every  contract  by  which  an^''  one  is  re-  Contract  in 

^  ''  restraint  of 

Strained  from  exercising  a  lawful  profession,  trade,  or  trade,  void, 
busine^^s  of  any  kind,  otherwise  than  is  provided  by  the 
next  two  sections,  is  to  that  extent  void. 

Contracts  in  restraint  of  trade  have  been  allowed  by  mod- 
em decisions  to  a  very  dangerous  extent.  In  Dnnlop  vs. 
Gregory  (ION.  Y.,  241),  a  contract  not  to  run  a  certain 
steamboat  above  Saugerties,  on  the 'Hudson,  was  enforced, 
although  there  was  no  sale  of  a  good  will,  nor  any  circum- 
stance to  Justify  the  contract,  except  that  it  was  made  upon 
a  sale  of  a  vessel  by  an  association  of  persons  who  had  pre- 
viously used  it  to  run  above  Saugerties,  and  wished  to  avoid 
competition.  In  Whittaker  vs.  Howe  (3  Beav.,  387),  a  con- 
tract not  to  practice  law  anywhere  in  England  was  specifi- 
cally enforced.  Such  a  contract  manifestly  tends  to  enforce 
idleness,  and  deprives  the  State  of  the  services  of  its  oiti- 
sens. 

N.  Y.  C.  C,  Sec.  833. 

Sec.  1674.     One  who  sells  the  good  will  of  a  business  Exception  in 
may  agree  with  the  buyer  to  refrain  from  carrying  on  a  Sf^i^'iSf. 
similar  business  within  a  specified  county,  so  long  as  the 
buyer,  or  any  person  deriving  title  to  the  good  will  from 
him,  carries  on  a  like  business  therein. 

The  district  within  which  a  party  may  exclude  himself 
fh>m  carrying  on  business  should  be  accurately  defined  by 
law ;  and  no  division  of  tho  State  appears  to  the  Commis- 
sioners to  be  more  reasonable  or  convenient  for  this  purpose 
than  a  county.  And  no  one  should  be  allowed  to  prevent 
another  from  carrying  on  a  business  unless  he  himself  pro- 
vides the  public  wi^  the  same  advantages  in  the  same 
county. 

N.  Y.  C.  C,  Sec.  834. 

Sec  1675.  Partners  may,  upon  or  in  anticipation  of  a  Exception  in 
dissolution  of  the  partnership,  agree  that  none  of  them  nJiSiip^/ 
will  carry  on  a  similar  business  within  the  same  city  or  ""***"*"•• 
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town  whore  the  partnership  businees  has  been  transacted, 
or  within  a  specified  part  thereof. 

An  agreement  of  this  description,  operating  equally  apoo 
all  the  partners,  gives  to  all  an  opportunity  to  start  anew 
in  business  upon  equal  terms.  In  such  oases,  an  agreement 
exoluding  them  all  from  the  eounty  would  be  too  broad.  It 
may  even  be  doubted  whether  "ward"  should  not  be  sub- 
stituted for  "  city  **  in  the  texL 

N.  T.  C.  C,  See.  836. 

Contmctin        Sec.  1676.     Evcrj  Gontract  in   restraint  of  the  mar- 
marriage,      riage  of  any  person,  other  than  a  minor,  is  void. 

Contracts  in  general  restraint  of  marriage  are  certainly  void 
(Lowe  vs.  Peers,  4  Burr.,  2225 ;  Hartley  vs.  Rioe,  10  East., 
22;  Baker  vs.  White,  2  Verm.,  215;  Sterling  ts.  Sinnick- 
son,  2  South.,  756 ;  see  Conrad  vs.  Williams,  6  Hill,  444). 
Perhaps  a  contract  simply  in  restraint  of  remarriage  of  the 
wife  of  one  of  the  parties  would  be  held  valid  in  analogy  to 
the  rule  concerning  wills,  but  experience  has  shown  that 
such  stipulations  tend  to  immorality.  Restraints  upon  the 
marriage  of  minors  are  promotive  of  prudence,  without  be- 
ing burdensome. 

K.  T.  0.  C,  Sec.  836. 


TITLE    V. 

EXTINCTION  OF  CONTRACTS. 

Chapter    I.  CONTRACTS,  HOW  EXTINGUISHED. 
II.  RESCISSION. 
III.  ALTERATION  AND  CANCELLATION. 


CHAPTER  I. 


CONTRACTS,   HOW   EXTINGUISHED. 
Section  1682..  Contract,  how  extinguished. 

CoDtTMst,  Sec  1682.     A  contract  may  be  extingaishcd  in   like 

goished.  '     manner  with  any  other  obligation,  and  also  in  the  man- 
ner  prescribed  by  this  Title. 

N.  Y.  C.  C,  Sec.  827. 
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CHAPTER  IL 

RES0I8RI0N 

Section  1688.  Resoission  extinguishes  oontraot. 

1689.  When  party  may  rescind. 

1690.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 

1691.  Rescission,  how  e£fected. 

Seo.  1688.    A  contract  is  extinguished  by  its  rescissfon.   Rescission 

extinguishee 
N.  Y.  0.  C,  Seo.  838.  contract. 

Seo.  1689.     A  party  to  a  contract  may  rescind    the  when  party 
same  in  the  following  cases  only:  mayreacind. 

1.  If  the  jconsent  of  the  party  rescinding,  or  of  any 
party  jointly  contracting  with  him,  was  given  by  mis- 
take, or  obtained  through  duress,  menace,  fraud,  or  un- 
due influence,  exercised  by  or  with  the  connivance  of  the 
party  as  to  whom  he  rescinds,  or  of  any  other  party  to 
the  contract  jointly  interested  with  such  party. 

2.  If,  through  the  fault  of  the  party  as  to  whom  be  re- 
scinds, the  consideration  for  his  obligaCion  fails,  in  whole 
or  in  part. 

8.  If  such  consideration  becomes  entirely  void  from  any 
cause. 

4.  If  such  consideration,  before  it  is  rendered  to  him, 
fails  in  a  material  respect,  from  any  cause;  or, 

5.  By  consent  of  all  the  other  parties. 

N.  Y.  C.  C,  Seo.  839. 

Note. — See  Sec.  1115,  also  Sec.  3307,  (rescission  of  grant 
on  failure  of  ooTonant  of  ownership)  in  Div.  Foarth. 

Sec.  1690.     A   stipulation   that  errors  of   description   when  sup- 
shall  not  avoid  a  contract,  or  shall  be  the  subject  of  com-  Latm? 
pensation,  or  both,  does  not  take  awa}'  the  right  of  re-  icfnd£n^t 
scission  for  fraud,  nor  for  mistake,  where  such  mistake  is  '*®*^**** 
in  a  matter  essential  to  the  inducement  of  the  contract, 
and  is  not  capable  of  exact  and  entire  compensation. 

N.  Y.  0.  C,  Sec.  840. 

Sec.  lf)91.    Eescission,  when  not  effected   b}^  consent.  Rescission, 
can  be  accomplished  only  by  the  use,  on  the  part  of  the  **®''®®*^**^ 
party  rescinding,  of  reasonable  diligence  to  comply  with 
the  following  rules: 

1.  He  must  rescind  promptly,  upon  discovering  the 
facts  which  entitle  him  to  rescind,  if  he  is  free  from  du- 


332 


CIVIL  CODE. 


ress,  menace,  andae  influence,  or  disability,  and  is  aware 
of  his  right  to  rescind;  and, 

2.  He  must  restore  to  the  other  party  everything  of 
value  which  he  has  received  from  him  under  the  con- 
tract; or  must  offer  to  restore  the  same,  upon  condition 
that  such  party  shall  do  likewise,  unless  the  latter  is  un- 
able or  positively  refuses  to  do  so. 

N.  Y.  C.  a,  Beo.  841. 


CHAPTER  III. 

ALTERATION    AND   CANCELLATION. 

Skction  1697.  Alteration  by  oonsent. 

1998.  Sealed  contracts,  how  modified. 

1699.  Extinction  by  oanceUation,  etc. 

1700.  Extinction  by  unaathorixcd  alteration. 

1701.  Alteration  of  dnplioate,  not  to  prejndiee. 


Alteration  Sec.  1697.     A  Contract  may  be  altered  m  any  respect 

by  content.      ,  /»     .  .  T  ,  ... 

by  consent  of  the  parties,  without  a  new  consideration, 
and  is  extinguished  thereby  to  the  extent  of  the  altera- 
tion. 

Alterations  generally,  bnt  not  always,  consist  in  tbe  sab- 
stitution  of  a  new  contract  for  the  one  that  is  superseded. 
Sneh  an  alteration  is  a  novation,  and  is  considered  under 
that  head. 

A  coD8iderq.tion  is  necessary  to  make  an  alteration  valid 
at  common  law.  A  novation  implies  a  consideration,  bnt 
an  alteration  of  any  other  kind  amounts  only  to  a  psjrtial 
release  without  seal.  See  the  chapter  on  Releate,  Even  a 
mere  extension  of  the  time  for  performance  requires  a  eon- 
sideration  to  support  it  (Kellogg  vs.  Olmstead,  25  N.  T.» 
189 ;  aTg  S.  C,  28  Barb.,  96). 

N.  Y.  C.  C,  Sec.  842. 

Note.— But  see  Sees.  1632  and  1533  of  this  Code,  on 
"  Novation." 

Sec  1698.  A  contract  in  writing  may  be  altered  by 
contract  in  writing,  or  by  an  executed  oral  agreement; 
and  not  otherwise,  except  as  to  the  time  of  performance, 
which  may  be  extended  by  any  form  of  agreement. 

N.  T.  C.  C,  Sec.  843. 

JBxtincUon         Sec.  1699.     The  destruction  or  cancellation  of  a  writ- 

D7  canoella- 

lation,  eto.     ten  coutract,  or  of  the  signature  of  the  parties  liable 
thereon,  with  intent  to  extinguish  the  obligation  thereof, 


Sealed  con- 
tracts, how 
modifled. 
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extinguishes  it  as  to  all  the  parties  consenting  to  the  act. 
The  intent  in  such  case  is  prima  facie  presumed. 

N.  T.  C.  C,  Sec.  844. 

Note.— See  Seo.  1533  of  this  Code. 

Sec.  1700.     The  intentional  destruction,  cancellation  t>r  Bxtiuction 
material  alteration  of  a  written  contract,  by  a  party  enti-  tlm^' 
tied  to  any  benefit  under  it,  or  with  his  conaent,  extin-       ^  ^"* 
gaisbes  all  the  executory  obligations  of  the  contract  in 
bis  favor,  against  parties  who  do  not  consent  to  the  act. 

N.  Y.  C.  C,  See.  845. 

Sec.  1701.    Where  a  contract  is  executed  in  duplicate,  Aitontkm 
an  alteration  or  destruction  of  one  copy,  while  the  other  not t<f pr^ju * 
exists,  is  not  within  the  provisions  of  the  last  section.  ^' 

N.  T.  0.  C,  See.  846. 


PART  III. 

OBLIGATIONS  IMPOSED  BY  LAW. 

Section  1708.  Abstinence  from  injury. 

1709.  Fraudulent  deceit. 

1710.  Doceit,  what. 

1711.  Deceit  upon  the  public,  etc. 

1712.  Restoration  of  thing  wrongfully  acquired. 

1713.  When  demand  necessary. 

1714.  Responsibility  for  wilful  acts,  negligence,  etc. 

1715.  Other  obligations. 

Sec.  1708.    Every  person  is  boand,  without  contract,  to  Abstinence 
abstain  from  injuring  the  person  or  property  of  another, 
or  infringing  upon  any  of  bis  rights. 

N.  Y.  C.  C,  Sec.  847. 

Sec.  1709.    One  who  wilfully  deceives  another  with  Fraudulent 

*^  deceit. 

intent  to  induce  him  to  alter  his  position  to  his  injury  or 
risk,  is  liable  for  any  damage  which  he  thereby  suifers. 

N.  Y.  C.  C,  Sec.  848. 

Sec.  1710.    A  deceit,  within  the  meaning  of  the  last  Deceit,whAt 
section,  is  either — 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  does  not  believe  it  to  be  true. 

2.  The  assertion,  as  a  fact,  of  that  which  is  not  true, 
by  one  who  has  no  reasonable  ground  for  believing  it  to 

.  be  true. 

3.  The  suppression  of  a  fact,  by  one  who  is  bound  to 
disclose  it,  or  who  gives  information  of  other  facts  which 
are  likely  to  mislead  for  want  of  communication  of  that 
fact;  or, 

4.  A  promise,  made  without  any  intention  of  perform- 
ing it. 

N.  T.  0.  C,  Sec.  849. 

Sec.  1711.     One  who  practices  a  deceit  with  intent  to  Deceit  upon 
defraud  the  public,  or  a  particular  class  of  persons,  is  Sc.^"**  ^' 
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Restoration 
of  thing 
wroDgftilly 
Acquired 


When  de. 
Dutnd  neoee* 
•orjr. 


Renpondbi!- 
It  J  for  wUftd 
aetR,  n^Ii- 
gence,  etc. 


Other  obli. 
g»tlons. 


deemed  to  have  intended  to  defraud  every  individaal  in 
that  class,  who  is  actually  misled  by  the  deceit. 

N.  T.  C.  C,  Sec.  860. 

Seo.  1712.  One  who  obtains  a  thing  without  the  con- 
sent of  its  owner,  or  by  a  consent  afterwards  rescinded, 
or  by  an  unlawful  exaction  which  the  owner  could  not  at 
the  time  prudently  refuse,  must  restore  it  to  the  person 
from  whom  it  was  thus  obtained,  unless  he  has  acquired 
a  title  thereto  superior  to  that  of  such  other  person,  or 
unless  the  transaction  was  corrupt  and  unlawful  on  both 
sides. 

N.  Y.  C.  0.,  8eo.  851. 

Sec.  1713.  The  restoration  required  by  the  last  sec- 
tion must  be  made  without  demand ;  except  where  a  thing 
is  obtained  by  mutual  mistake,  in  which  case  the  party 
obtaining  the  thing  is  not  bound  to  return  it  until  he  has 
notice  of  the  mistake. 

N.  Y.  C.  C,  Seo.  852. 

Seo.  1714.  Every  one  is  responsible,  not  only  for  the 
result  of  his  wilful  acts,  but  also  for  an  injury  occasioned 
to  another  by  his  want  of  ordinar}''  care  or  skill  in  the 
management  of  his  property  or  pei*son  ;  except  so  far  as 
the  latter  has,  wilfully,  or  by  want  of  ordinary  care, 
brought  the  injury  upon  himself. 

N.  Y.  C.  C,  Seo.  853. 

Sec  1715.  Other  obligations  are  prescribed  by  Divs. 
First  and  Second  of  this  Code. 

N.  Y.  0.  C,  Seo.  854. 


PART   IV. 

OBLIGATIONS  ARISING  FROM  PARTICULAR  TRANSACTIONS. 

Title    I.  Sale. 

II.  Exchange. 

III.  Deposit. 

IV.  Loan. 
V.  Hiring. 

YI   Service. 
VII.  Carriage. 
VIII.  Trust. 
IX.  Agency. 
X.  Partneiiship. 
XI.  Insurance. 
XII.  Indemnity. 

XIII.  Guaranty. 

XIV.  Lien. 

XV.  Negotiable  Instruments. 
XVI.  General  Provisions. 


TITLE    I. 


sale. 


Cbaptsr    I.  GENERAL  PROVISIONS. 

II.  RIGHTS  AND  OBLIGATIONS  OF  THE  SELLER. 
III.  RIGHTS  AND  OBLIGATIONS  OF  THE  BUYER. 
IV.  SALE  BY  AUCTION. 


CHAPTER  I. 

GENERAL  PROVISIONS. 
Abticlb   I.  Sale. 

II.   AOREEME.XTS  FOR  SaLB. 

III.  Form  op  thr  Cohtract. 
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ARTICLE  I. 


BALB. 


Sale,  what. 


of  sale. 


Section  1721.  Sale,  what 

1722.  Subject  of  sale. 

Sec.  1721.  Sale  is  a  contract  hj  which,  for  a  pecaniary 
coDsidoratioD,  called  a  price,  one  transfers  to  another  an 
interest  in  property. 

N.  T.  C.  C,  Seo.  855. 

Sec.  1722.  The  subject  of  sale  mast  be  property,  the 
title  to  which  can  be  inamediately  transferred  from  the 
seller  to  the  buyer. 

N.  Y.  G.  C,  Sec.  856. 


ARTICLE  II. 


AGREEMENTS   POB  SALE. 


Agreement 
for  sale. 


Agreement 
to  aeU. 


Agreement 
to  buy. 


Section  1726.  Agreement  for  sale. 

1727.  Agreement  to  sell. 

1728.  Agreement  to  bay. 

1729.  Agreement  to  sell  and  bay. 

17S0.  What  may  be  the  subject  of  the  contract 

1731.  Agreement  to  sell  real  property. 

1732.  Authority  of  agent  to  exeonte  executory  contract  must  be  in 

writing. 

1733.  Form  of  grant  required  by  such  contract    Code  CovenMtt* 

1734.  Usual  Coi&mon  Law  Covenants  required  by  such  contraeti. 

when. 

1735.  Form  of  such  covenants. 

Sec.  1726.     An  agreement  for  sale  is  either — 

1.  An  agreement  to  sell. 

2.  An  agreement  to  buy;  or, 

8.  A  mutual  agreement  to  sell  and  buy. 

N.  T.  C.  C,  Seo.  857. 

Sec.  1727.  An  agreement  to  sell  is  a  contract  by  which 
one  engages,  for  a  price,  to  transfer  to  another  the  title 
to  a  certain  thing. 

N.  T.  C.  C,  Seo.  858. 

Sec.  1728.  An  agreement  to  buy  is  a  contract  by 
which  one  engages  to  accept  from  another,  and  pay  a 
price  for  the  title  to  a  certain  thing. 

N.  Y.  C.  C,  Sec.  859. 
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Si-C-  1729      An  agreement  to  sell  and  buy  is  a  contract  Agreement 
hy  which  one  engages  to  transfer  the  title  to  a  certain   bay. 
thing  to  another,  who  engages  to, accept  the  same  from 
bim  and  to  pay  a  price  therefor. 

N.  T.  C.  C,  Sec.  860. 

Sec.  1730.     Any  property  which,  if  in  existence,  might  whatmaj 
be  the  subject  of  sale,  may  be  the  subject  of  an  agree-  jectol  Se" 
ment  for  sale,  whether  in  existence  or  not.  contract. 

N.  Y.  C.  C,  Sec.  861. 

Sec.  1731.     An  agreement  to  sell  real  property  is  an   Agreement 
executory  contract,  which  binds  the  seller  to  execute  a   property* 
grant  in  the  form  and  manner  presci'ibed  by  the  chapter 
on  Transfers  of  Real  Property  and  by  this  article. 

N.  T.  C.  C,  Seo.  862. 

Sec.  1732.     The  authority  of  an  agent  to  execute  an  Authority 

executory  real  instrument  must  be  in  writing,  subscribed  ezerat?  ^ 

by  the  principal,  or  by  an  agent  of  the  principal,  duly  Snt?act 

authorized   by  writing.  JJSting.  " 

[New  section.] 

Sec.  1733      An  executory  contract  to  grant  real  prop-  Form  of 

erty  obligates  the  seller  to  convey  by  grant —  quired  by 

1.  If  no  covenants  are  required   by  the  terms  of  the  tract, 
executory  contract,  then  by  grant  in  form  prescribed  by 

Sec.  1102. 

2.  If  Special  Code  Covenants  are  required  by  the  terms  CodeCjve-. 
of  the  contract,  then  by  grant  in  form  prescribed  by  Sec. 

1107. 

3.  If  General  Code  Covenants  are  required  by  the 
terms  of  the  contract,  then  by  grant  in  form  prescribed 
by  Sec.  1108. 

[New  section.]  Notb.— The  following  sections,  taken  from  the  New  York 

Civil  Code,  show  how  this  matter  of  covenants  is  disposed 
of  tbero.  They  are  entirely  connttenl  with  the  Code  Cov- 
enants. Both  can  bo  retained  in  the  Code  and  the  convey- 
ancer can  take  his  choice;  or  eith  t  can  be  omitted. 

Sec.  1734.     An  affreemont  on  the  part  of  a  seller  of  usoaicom. 

mnn    Tj»^ 

real  property  to  give  the  usual  Common  Law  Covenants,  corenants 

I  .     ,     .  .       ^       ,  ,         ,  «   ,,       .    .      f«    required  by 

Dinds  him  to  insert  in  the  grant  covenants  of  **  seizin/    suchoon. 
"quiet  enjoyment,"  "further  assurance,"  "general  war-  * 

ranty,"  and  "against  encumbrances." 

N.  T.  0.  C,  Sec.  863. 
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NoTB. — The  words  "  common  law  "  are  interpoUfod,  In 
contradistinctioD  to  "oodo"  coFonanU. 

It  is  observed  that  the  covenant  of  "  right  to  conTcy"  » 
omitted  by  the  New  York  revisers.    Why  ? 

Formofsnch  Seo.  1735.  Tho  covonants  mentioned  in  the  last  sec- 
tion  must  be  as  follows  :  "  The  party  of  the  first  part  cov- 
enants with  the  party  of  the  second  part,  that  the  former 
is  now  seized  in  fee  simple  of  the  property  grantcl;  thai 
the  latter  shall  enjoy  the  same  without  any  lawful  dis- 
turbance; that  the  same  is  free  from  all  encumbrances  ; 
that  the  party  of  the  first  part,  and  all  persons  acquiring 
any  interest  in  the  same  through  or  for  him,  will,  on  de- 
mand, execute  and  deliver  to  the  party  of  the  second 
part,  at  the  expense  of  the  latter,  any  further  assurance 
of  the  same  that  may  be  reasonably  required;  and  that 
the  party  of  the  first  part  will  warrant  to  the  party  of 
the  second  part  all  tho  said  property  against  every  per- 
son lawfully  claiming  the  same." 

This  provision  is  new.  Its  object  is  the  same  af  that  of 
Sec.  485,  namely,  to  reduce  the  length  of  conveyance,  nod 
to  provide  a  plain  and  sufficient  form,  as  is  done  by  tbe 
English  statute  (8  and  9  Vic,  Chap.  11»).  The  Com- 
missioners believe  that  the  form  here  given  is  sufficient  to 
cover  all  the  intricately  worded  stipulations  usually  givea 
in  such  cases. 

N.  T.  C.  C,  Sec.  85i. 


ARTICLE    III. 


FORM   or  THE   COXTUACT. 


Srctiom  1739.  Contract  for  sale  of  personal  property. 

1740.  Contract  to  manufacture. 

1741.  Contract  for  sale  of  real  property. 

Cootmetfor  Sec.  1739.  No  sale  of  personal  property,  or  agreement 
•ouarpropi  to  buy  or  sell  it,  for  a  price  of  two  hundred  dollars  or 
^^^^'  more,  is  valid,  unless — 

1.  A  memorandum  of  the  contract,  showing  tbe  parties 
their  consent,  and  tho  subject  of  sale,  is  made  in  writing, 
and  subscribed  by  the  party  to  be  charged;  or, 

2.  Tho  buyer  accepts  and  receives  part  of  tho  thing 
sold,  or,  when  it  consists  of  a  thing  in  action,  part  ol  the 
evidences  thereof;  or, 

3.  The  buyer,  at  tho  time  of  sale,  pays  a  part  of  the  price. 

"Fraudulent   Conveyances  and  Contracts,"  Sec.  13;  N. 
Y.  C.  C,  See.  865. 
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Sec.   1740.     An    agreoment   to    manufacture   a   thing,  Contract  to 

miuaufiictiiro 

from  materials  furnished  by  the  manufacturer  or  by  an- 
other person,  is  not  within  the  provisions  of  the  last 
Hcction. 

N.  Y.  C.  C,  Sec.  866. 

Sbc.  1741.  No  ascreeniont  for  the  sale  of  real  property,  Jontractior 
or  of  any  estate  therein,  is  valid,  unless  a  memorandum  property. 
thereof,  showing  the  parlies,  their  consent,  and  the  sub- 
ject of  sale,  is  made  in  writing,  and  subscribed  by  the 
party  to  be  charged,  or  unless  the  contract  has  been  par- 
tially performed  by  the  party  seeking  to  enforce  it,  and 
such  part  performance  has  been  accepted  by  the  other. 

These  partionl&rs  are  opecificalljr  mentioned,  in  order  to 
avoid  the  possibility  of  an  interpretation  requiring  the  con- 
sideration to  be  stated. 

2  R.  S.,  135,  Sec.  8;  except  that  "the  party  to  be 
charged"  is  substituted  for  "  the  veudor/*  so  as  to  establish 
a  rule  uniform  with  that  concerning  sales  of  personal  prop- 
erty. 

2  R.  S.,  135,  Sec.  0.  retains  the  equitable  doctrines  of 
part  performance.  This  provision  is  doubtless  rather 
broader  than  the  rules  of  equity  would  sustain,  as  it  has 
always  been  required  that,  to  take  the  case  out  of  the 
statute,  the  party  seeking  to  enforce  an  oral  contract  must 
show  that  be  cannot  be  replaced  in  his  former  position 
(Malins  vs.  Brown,  4  N.  Y.,  403  ;  Bennett  vs.  Abrams,  41 
Barb.,  019;  WiUi^ton  vs.  Willi^tton,  id.,  Ci.'SS  ;  Lowry  vs. 
Tew,  3  Barb.  Ch.,  407  ;  Rhodes  vs.  Rhodes,  3  Sandf.  Ch., 
279 ;  Wolfe  vs  Frost,  4  id.,  72 ;  German  vs.  Machin,  G 
Paige,  238;  Frame  vs.  Dawson,  14  Ves.,  386.) 

But  it  is  to  be  remembered  that  the  equitable  doctrine  of 
part  performance  was  always  in  contradiction  of  the  letter 
of  the  statute,  and  that  the  Courts  might  therefore  well  hes- 
itate to  go  so  far  as  their  sense  of  abstract  justice  would 
have  dictated.  In  reducing  their  doctrines  to  the  form  of  a 
statute,  it  seems  only  proper  to  adopt  the  principle  which 
lies  at  the  foundation  of  those  decisions,  without  the  re- 
strictions which  wore  imposed  from  a  regard  for  the  adverse 
provision  of  the  statute  of  frauds. 

This  provision  is  inserted  in  this  place,  instead  of  being 
left  to  the  chapter  on  Specif  Performaneet  because  it  is 
thought  that  the  fusion  of  law  and  equity  makes  this  the 
proper  course. 

N.  Y.  C.  C,  Sec.  867. 

Note.— See  Sees.  1091,  1092  and  1732,  of  this  Code. 


CHAPTER   II. 


RIGHTS  AND  OBLIGATIONS  OF  THE  SELLER. 


Articlb  I.  Rights  and  Duties  bbporb  Delivery. 
II.  Delivery. 
III.  Warranty. 
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ARTICLE   I. 


RIGHTS  AND  DCTIE8  BBFORB  DELIVBQT. 


When  Mller 
mnst  act  as 
depoflitary. 


When  teller 
may  resell. 


Section  1748.  When  seller  must  act  as  depositary. 
1749.  When  seller  may  resell. 

Sec.  1748.  x^fter  personal  property  has  been  sold,  and 
until  the  delivery  is  completed,  the  seller  has  the  rights 
and  obligations  of  a  depositary  for  hire,  except  that  he 
must  keep  the  property,  without  charge,  until  the  bujer 
has  had  a  reasonable  opportunity  to  remove  it. 

N,  Y.  C.  C,  Sec.  869. 

Seo.  1749.  If  a  buyer  of  personal  property  does  not 
pay  for  it  according  to  contract,  and  it  remains  in  the 
possession  of  the  seller,  after  payment  is  due,  the  seller 
may  rescind  the  sale,  or  may  enforce  his  lien  for  the  price 
in  the  manner  prescribed  by  the  Title  on  Liens. 

N.  Y.  C.  C,  See.  870. 


ARTICLE  II. 


Dellrery  on 
demand. 


DBLIYBRT. 

.    Section  1753.  Delivery  on  demand. 
1764.  Delivery,  where  made. 

1755.  Expense  of  tranaportation. 

1 756.  Notice  of  election  as  to  delivery. 

1757.  Buyer's  directions  as  to  manner  of  sending  thing  sold. 

1758.  Delivery  to  be  within  reasonable  hours. 

1759.  Sale  of  personal  property,  when  void. 

Seo.  1753.  One  who  sells  personal  property,  whether 
it  was  in  his  possession  at  the^time  of  sale  or  not,  moi^t 
put  it  into  a  condition  fit  for  delivery,  and  deliver  it  to 
the  buyer  within  a  reasonable  time  after  demand,  unless 
he  has  a  lien  thereon. 

N.  Y.  C.  C,  Sec.  871. 

Sec.  175 1.  Personal  property  sold  is  deliverable  at  the 
place  where  it  is  at  the  time  of  the  sale  or  agreement  to 
sell,  or,  if  it  is  not  then  in  existence,  it  is  deliverable  at 
the  place  where  it  is  produced. 

N.  Y.  C.  C,  Sec.  872. 

Expenaoof         Seo.  1755.     One  who  sclIs  personal  property  must  bring 
tSJ!^***"     it  to  his  own  door,  or  other  convenient  place,  for  it8 


DoHvery, 
where  made. 
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acceptance  by  the  buyer,  but  further  transportation  is  at 
the  risk  and  expense  of  the  buyer. 

N.  T.  C.  C,  Bee.  873. 

Sec.  1756.     When  either  party  to  a  contract  of  sale  has  Notice  of 
an  option  as  to  the  time,  place  or  manner  of  delivery,  he   todeiweiy. 
must  give  the  other  party  reasonable  notice  of  his  choice ; 
and  if  he  does  not  give  such  notice  within  a  reasonable 
time,  hi8  right  of  option  is  waived. 

N.  Y.  C.  C,  Sec.  874. 

Sec.  1757.    If  a  seller  agrees  to  send  the  thing  sold  to   Buyer's  di. 
the  buyer,  he  must  follow  the  directions  of  the  latter  as  to  manner 
to  the  manner  of  sending,  or  it  will  be  at  his  own  risk  thing  sold, 
during  its  transportation.     If  he  follows  such  directions, 
or  if,  in  the  absence  of  special  directions,  he  uses  ordinary 
care  in  forwarding  the  thing,  it  is  at  the  risk  of  the  buyer. 

N.  T.  C.  C,  Sec.  875. 

Sec.  1758.     The  delivery  of  a  thing  sold  can  be  offered   Deureryto 
or  demanded  only  within  reasonable  hours  of  the  day.         ^^^to 

N.  Y.  C.  C,  Sec.  876.  ^°""* 

Sec.  1759.     A  sale  of  personal  property  in  the  posses-  saieof  pw- 
sion  or  under  the  control  of  the  seller  must  be  accompa-  er^,  whu* 
nied   by  an  immediate  delivery,  and   be  followed  by  an  ^°^*** 
actual  and  continued  change  of  possession,  or  such  sale  is 
void  as  against  the  creditors  of  the  seller,  or  subsequent 
purchaser  in  good  faith  and  for  valuable  consideration. 


[New  section.] 


NoTB. — Based  on  "Fraudulent  Conveyances/'  Seo.  15, 
''And  for  valuable  consideration,"  added  to  harmonize  in 
effect  of  non-recording  of  real  property. 


ARTICLE  III. 


WARRANT7. 

Spxtiox  1763.  Warranty,  what. 

1764.  No  implied  warranty  in  mere  contract  of  sale. 

1765.  Warranty  of  title  to  personal  property. 

1766.  Warranty  on  sale  by  sample. 

1767.  When  seller  knows  that  buyer  relies  on  his  statements,  etc. 

1768.  Merchandise  not  in  existence. 

1769.  Manufacturer's  warranty  against  latent  defects. 

1770.  Thing  bought  for  particular  purpose. 

1771.  When  thing  cannot  bo  examined  by  buyer. 

1772.  Trade  marks. 


344 


CIVIL  CODE. 


Sbotioii  1778.  Other  mftrks. 

1774.  Warranty  on  sale  of  written  instmment. 

1775.  Warranty  of  proFisions  for  domestic  nse. 

1776.  Warranty  on  sale  of  good  will. 

1777.  Warrantjnpon  jadicial  sale. 

1778.  Bffect  of  general  warranty. 

Sbo.  1763.  A  warranty  is  an  engagomont  by  which  a 
seller  assures  to  a  bayer  the  existence  of  some  fact  af- 
fecting the  transaction,  whether  past,  present  or  future. 

N.  Y.  C.  C,  Sec.  877. 

voimpued  .      Seo.  1764.      £xcept  as  prescribed  by  this  article,  a 

"•'raoty  in  ■    /i       i  i «    i  .        i 

mwecon-      mere  contract  of  sale  or  ai^reement  to  sell  does  not  imply 


Wuraaty, 
what. 


a  warranty. 


N.  T.  C.  C~  See.  878. 


Uteranty 
of  title  to 
penonal 
property. 


Warranty 
on  Mile  by 
Munple. 


Sic.  1765.  One  who  sells  or  agrees  to  sell  personal 
property,  as  his  own,  [whether  in  or  out  of  possession 
thereof]  thereby  warrants  that  he  has  a  good  and  unen- 
cumbered title  thereto. 

Defrcese  vs.  Trumpor,  1  Johns.,  274  ;  Roid  ts.  Barber,  3 
Cow.,  272;  and  see  Hoe  rs.  Sanborn,  21  N.  Y.,  655. 
Whether  this  warranty  is  now  implied,  where  the  property 
is  not  in  poMOsaion  of  the  vendor,  is  in  dispute.  It  is  held 
that  it  is  not,  in  M'Coy  vs.  Archer,  3  Barb.,  323 ;  Huntinf- 
ton  TS.  Hall,  36  Me.,  501 ;  that  it  is,  in  Smith  vs.  Fairbanlu, 
7  Foster,  521 ;  seo  Strong  vs.  Barnes,  1 1  Vt.,  221.  It  cer- 
tainly is  implied,  when  the  property  is  in  his  possession  (Bert 
vs.  Dewey,  31  Barb.,  540.) 

N.  T.  C.  C,  Seo.  879. 

Note. — The  words  in  braekets  are  new — inserted  to  hsr- 
monise  with  "Transfers  of  Real  Property."  See  See.  1047. 
Either  this,  or  make  clear  the  other  proposition  by  tubfti- 
tuting  for  the  words  in  brackets,  the  following,  "  when  is 
possession  thereof." 

Sec  1766.  One  who  sells  or  agrees  to  sell,  goods  by 
»ample,  thereby  warrants  the  bulk  to  bo  equal  to  the 
sample. 

N.  Y.  C.  C,  Sec.  880. 


When  seller 
knows  that 
boyer  reiies 
oo  hii  utata. 
oMnt,  etc. 


Sec.  1767.  One  who  sells  or  agrees  to  sell  personal 
property,  knowing  that  the  buyer  relies  upon  his  advice 
or  j augment,  thereby  warrants  to  the  buyer  that  neither 
the  seller,  nor  any  agent  employed  by  him  in  the  trans- 
action, knows  the  existence  of  /(ny  fact  concerning  tho 
thing  sold  which  would,  to  his  knowledge,  destroy  the 
buyer's  inducement  to  buy. 
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Ic  is  utterly  impossible  to  reoonoile  the  eases  on  this  sab- 
jeoU  This  rale  U  perhaps  as  near  Iheir  result  as  any  that 
could  be  stated  in  as  few  words  (see  Hue  rs.  Sanborn,  21  N. 
Y.,  552;  Brown  vs.  Montgomery,  20  id.,  487  ;  2  Kent  Com., 
480). 

It  will  be  obserred  that  it  is  only  facts  eonctrning  the 
thing  that  are  required  to  be  disclosed.  This  restricts  the 
range  of  the  section  to  matters  which,  in  morals,  ought  per- 
haps to  be  disclosed  in  even  a  broader  class  of  cases. 

N.  Y.  C.  C,  Sec.  881. 

Sec.  1768.     One   wbo  at^rces  to  sell  merchandise  not  MerehandjM 
tben  m  existence,  thereby  warrants  that  it  shall  be  soand  ence. 
and  merchantable  at  the  place  of  production  contemplated 
bj  the  parties,  and  as  nearly  so,  at  the  place  of  delivery, 
as  can  be  secured  by  reasonable  care. 

This  principle,  though  not  directly  abjudicated,  is  clearly 
at  the  foundation  of  the  decisions  in  regard  to  sales  of  goods 
to  be  manufactured  by  the  seller  (see  Sec.  883),  and  is  a 
neccjisary  corollary  of  the  nile  which  implies  a  warranty  of 
goods  which  the  buyer  has  had  no  opportunity  to  inspect 
(see  Sec.  885).  Hamilton  vs.  Ganyard,  34  Barb.,  204,  sup- 
ports the  rule  here  stated. 

The  absolute  warranty  extends  only  to  the  place  of  pro- 
duction. The  inevitable  injuries  of  transportation  must  be 
borne  by  the  buyer  (Bull  vs.  Robison,  10  Exch.,  342).  But 
of  course  this  is  to  be  construed  in  view  of  the  intention  of 
the  parties.  If  an  article  is  purchasable  in  New  Yorlc,  in 
perfect  condition,  and  the  same  Icind  of  thing  is  imported 
from  London,  but  is  always  injured  by  the  voyage,  the  seller 
cannot  compel  the  buyer  to  accept  the  latter  article,  unless 
the  parties  contemplated  London  as  the  place  of  production. 

N.  Y.  C.  C,  Sec.  882. 


Sec.  1769.     One  who  sells  or  agrees  to  sell  an  article  of  Manufkcta. 

war- 
acali 
tde. 


his  own  manufacture,  thereby  warrants  it  to  be  free  from  raitya^'un 
any  latent  defect,  not  disclosed  to  the  buyer,  arising  from  JSS?* 


the  process  of  manufacture,  and  also  that  neither  he  nor 
bis  agent  in  such  manufacture  has  knowingly  used  im- 
proper materials  therein. 

N.  Y.  C.  C,  Sec.  883. 

Sko.  1770.  One  who  manufactures  an  article  under  an  Thing bou't 
order  for  a  particular  purpose,  warrants  by  the  sale  that  iJJ  purpSe. 
it  is  reasonably  fit  for  that  purpose. 

N.  Y.  C  C,  See.  884. 

Sec.  1771-     One  who  sells  or  agrees  to  sell  merchandise   when  thing 
inaccessible  to  the  examination  of  the  buyer,  thereby  examined 
warrants  that  it  is  sound,  and  merchantable.  ^  °^"* 

N.  Y.  C.  C,  Sec.  895. 
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Trade  marks 


Other  nuurkfl 


Wuranty  on 
•ale  of  writ- 
ten instni- 
luent. 


VTarranty  of 
proriaionB 
for  domestic 
ofle. 


Seo.  1772.  One  who  sells  or  agrees  to  sell  any  article 
to  which  there  is  affixed  or  attached  a  trade  mark,  thereby 
warrants  that  mark  to  be  genuine,  and  lawfully  used. 

From  Stat.  25  and  26  Vict.,  Chap.  88,  Sec.  19.  This 
statute  enacta  that  this  warranty  can  be  dispensed  with  only 
by  a  written  refusal  to  warrant. 

N.  Y.  C.  C,  Seo.  886. 

Seo.  1773.  One  who  sells  or  agrees  to  sell  any  article 
to  which  there  is  affixed  or  attached  a  statement  or  mark 
to  express  the  quantity  or  quality  thereof,  or  the  place 
where  it  was,  in  whole  or  in  part,  produced,  manufactured 
or  prepared,  thereby  warrants  the  truth  thereof. 

N.  Y.  C.  C,  Seci  887. 

Sec.  1774.  One  who  sells  or  agrees  to  sell  an  instru- 
ment purporting  to  bind  any  one  to  the  performance  of 
an  act,  thereby  warrants  the  instrument  to  be  what  it 
purports  to  be,  and  to  be  binding  according  to  its  purport 
upon  all  the  parties  thereto;  and  also  warrants  that  be 
has  no  knowledge  of  any  facts  which  tend  to  prove  it 
worthless,  such  as  the  insolvency  of  any  of  the  parties 
thereto,  where  that  is  material,  the  extinction  of  its  obli- 
gations, or  its  invalidity  for  any  cause. 

Ourney  vs.  Womersley,  4  El.  A  Bh,  133  ;  Cabot  Bankn. 
Morton,  4  Gray,  156  ;  Ilerrick  vs.  Whitney,  16  Johns.,  MO ; 
Gompertz  vs.  Bartlett,  2  £1.  A  Bl.,  849  ;  Canal  Bank  vs. 
Bank  of  Albany,  1  Uill,  287. 

Delaware  Bank  vs.  Jarris,  20  N.  Y.,  226;  Fumiss  vs.  Fer- 
guson, 15  id.,  437  ;  Yonng  vs.  Cole,  2  Bing.  N.  C,  724;  4 
Scott,  489. 

In  some  cases  the  value  of  an  obligation  may  be  entirely 
indepcndent-of  the  solvency  of  the  party  bound  thereby,  •> 
for  example,  where  be  is  bound  to  execute  a  power. 

Brown  vs.  Montgomery,  20  N.  Y.,  287.  He  does  oot 
warrant  tht  tolvency  of  the  parties  (Eiwell  vs.  Chamberlaii, 
4  Bosw.,  320). 

N.  Y.  C.  C,  Seo.  888. 

Sec  1775.  One  who  makes  a  business  of  selling  pro- 
visions for  domestic  use  warrants,  by  a  sale  thereof,  to 
one  who  buys  for  actual  consumption,  and  not  for  the 
purpose  of  sale,  that  they  are  sound  and  wholesome. 

Burnby  vs.  Bollett,  16  M.  A  W.,  644. 

Moses  vs.  Mead,  1  Denio,  379 ;  5  id..  617  ;  Goldrich  vs. 
Ryan,  3  E.  D.  Smith,  324  ;  Hyland  vs.  Sherman.  2  id.,  234. 

Van  Bracklin  vs.  Fonda,  12  Johns.,  468.  In  a  reeent 
English  decision  (Emmerton  vs.  Mathews,  7  II.  it  N.,  5S6). 
it  was  held  that  no  such  warranty  is  implied;  that  the 
seller's  liability  rests  solely  upon  the  ground  of  fraud ;  and. 
therefore,  that  he  is  not  liable  unless  ho  knows  that  the  pro* 
visions  are  bad. 

N.  Y.  C.  C,  Sec.  889. 
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Sbc.  1776.     One  who  sells  the  good  will  of  a  business,  warrantyon 
thereby  warrants  that  he  will  not  endeavor  to  draw  off  wiu. 
any  of  the  customers. 

N.  Y.  C.  C,  Sec.  890. 

Seo.  1777.  Upon  a  judicial  sale,  the  only  warranty  warranty 
implied  is  that  the  seller  does  not  know  that  the  sale  will  ciaiaaie.' 
not  pass  a  good  title  to  the  property. 

N.  Y.  C.  C,  Sec.  891. 

Sec.  1778      A  general  warranty  does  not   extend  to   Kffcctof 

°  g^r.eral  war- 

defects  inconsistent  therewith,  of  which  the  buyer  was    nmty. 
then  aware,  or  which  were  then  easily  discernable  b}'  him, 
without  the  exercise  of  peculiar  skill;  but  it  extends  to 
ail  other  defects. 

N.  Y.  C.  C,  Sec.  892. 


CHAPTER  III. 

RIGHTS   AND   OBLIGATIONS   OF   THE   BUYER. 

Section  1784.  Price,  when  to  be  paid. 

1785.  Right  to  inspect  goods. 

1786.  Rights  in  case  of  broach  of  warranty. 

Sec.   1784.     A  buyer  must  pay  the  price  of  the  thin^r  Price,  when 

ij  .11.  J  1        .  .   1  .  tobepaid. 

80id,  on  Its  delivery;  and  must  take  it  away  within  a 
reasonable  lime  after  the  seller  offers  to  deliver  it. 

N.  Y.  C.  C,  Sec.  893. 

Sec.  1785.     On  an  a^^reement  for  sole,  with  warranty,   Right  to  in- 

*^  ''  '    spoct  goods. 

the  buyer  has  a  right  to  inspect  the  thing  sold,  at  a  rea- 
sonable time  before  accepting  it;  and  may  rescind  the 
contract  if  the  seller  refuses  to  permit  him  to  do  so. 

N.  Y.  C.  C,  Sec.  894. 

Sec  1786.     The   breach   of   a  warranty   entitles    the  wghtsin 
buyer  to  rescind  an  ascreement  for  sale,  but  not  an  exe-  breich  of 

°  '  warranty. 

ciited  sale,  unless  the  warranty  was  intended  by  the  par- 
lies to  operate  as  a  condition. 

N.  Y.  C.  C,  Sec.  896. 

Note. — See  Sec.  3307  of  this  Code,  on   "  Rescission  of 
Corenant  of  Ownership." 
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CHAPTER  IV. 


Sale  by  ano* 
tlon,  what. 


Sal«,  when 
oomplete. 


Withdrawal 
of  bid. 


SALE    BT   AUCTION. 

Bccnoii  1792.  Sale  by  auction,  whaL 
179.1.  Sale,  when  complete. 

1794.  Withdrawal  of  bid. 

1795.  Sale  under  written  conditions. 
1706.  Rights  of  buyer  upon  sale  without  reserre. 

1797.  By-bidding. 

1798.  Auctioneer's  memorandum  of  sale. 

Sec.  1792.  A  sale  by  auction  is  a  sale  by  public  outcry 
to  the  highest  bidder  on  the  spot. 

N.  Y.  C.  C,  See.  896. 

Seo.  1793.  A  sale  by  auction  is  complete  when  the 
auctioneer  publicly  announces,  by  the  fall  of  his  hammer, 
or  in  any  other  customary  manner,  that  the  thing  is  sold. 

N.  Y.  C.  C,  Sec.  897. 

Sec.  1794.  Until  the  announcement  mentioned  in  the 
last  section  has  been  made,  any  bidder  may  withdraw  his 
bid,  if  he  does  so  in  a  manner  reasonably  sufficient  to 
bring  it  to  the  notice  of  the  auctioneer. 

N.  Y.  C.  C,  Sec.  898. 

Sec.  1795.  When  a  sale  by  auction  is  made  upon  writ- 
ten or  printed  conditions,  such  conditions  cannot  be  mod- 
ified by  any  oral  declaration  of  the  auctioneer,  except  so 
far  as  they  are  for  his  own  benefit. 

N.  Y.  C.  C,  Sec.  899. 

lUfhta  of  Sec.  1796.     If,   at  a  sale  by  auction,  the  auctioneer, 

■ale  wixhont  having  authority  to  do  so,  publicly  announces  that  the 
sale  will  be  without  reserve,  or  makes  any  announcement 
equivalent  thereto,  the  highest  bidder  in  good  fuith  has 
an  absolute  right  to  the  completion  of  the  sale  to  him; 
and,  upon  such  a  sale,  bids  by  the  seller,  or  any  agent  for 
him,  are  void. 

N.  Y.  C.  C,  Sec.  900. 

Bj.bidding.  Sec.  1797.  The  employment  by  a  seller,  of  any  per- 
son to  bid  ut  a  sale  by  auction,  without  the  knowledge  of 
the  buyer,  without  an  intention  on  the  part  of  such  bid- 
der  to  buy,  and  on  the  part  of  the  seller  to  enforce  hie 


Bale  under 
written  con- 
ditions. 


r 


CIVIL  CODE.  349 

bid,  is  A  fraud  upon  the  buyer,  which  ontitles  him  to  re- 
scind his  purchase. 

N.  Y.  C.  C,  Sec.  »01. 


Sec.  1798.  When  property  is  sold  by  auction,  the  auc-  Anctioneer'ii 
tioneer,  or  his  partner  or  clerk,  may  enter  in  a  sale  book,  dum  jf  aaje. 
at  the  time  of  the  sale,  a  memorandum  specifying  the 
name  of  the  person  for  whom  he  sells,  the  thing  sold,  the 
price,  the  terms  of  sale,  and  the  name  of  the  buyer.  A 
memorandum  thus  made  binds  both  the  parties  in  the 
same  manner  as  if  made  by  themselves  [and  is  a  memo- 
randum of  the  contract,  within  the  meaning  of  Sec.  1739]. 

K.  Y.  C.  C,  Soc.  902— modified  in  form, but  not  in  effect; 
"  Fraudulent  GonTeyances  and  Contracts/'  See.  14. 

NoTB. — The  seotion  from  the  New  York  Ciril  Code,  with 
the  new  in  braokots,  containa  the  substance  of  Sec.  14, 
cited. 


TITLE    II. 

EXCHANGE. 

SKCTtOH  1804.  Exchange,  what. 

1805.  Form  of  contract. 

1806.  Parties  hare  rights  and*  obligations  of  sailers  and  buyeffs. 

1807.  Warranty  of  money. 

Sec.  1804.     Exchange  is  a  contract  by  which  the  par-  Exchange, 
ties  mntnallj'give,  or  agree  to  give,  one  thing  for  another, 
neither  thing,  or  both  things,  being  money  only. 

N.  Y.  C.  C,  Sec.  »03. 

Sec.  1805.     The  provisions  of  Sec.  1739  apply  to  all  Fomof 
exchanges  in  which  the  value  of  the  thing  to  be  given  by  *^ 
either  party  is  two  hundred  dollars  or  more. 

N.  Y.  C.  C,  Sec.  904. 

NoTB.— "Two  hundred"  substituted  for  "fifty,"  corre- 
sponding witb  Sec.  1793., 

Sec.  180(>.     The  provi^iions  of  the  Title  on  Sale  apply  parties  hxn 

to  exchanges.     Each  party  has  the  rights  and  obligations  obligatioui 

of  a  seller  as  to  the  thing  which  he  gives,  and  of  a  buyer  and  buyers, 
as  to  that  which  he  takes. 

N.  Y.  C.  C,  See.  905. 
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Seo.   1807.     On   an   exchange  of  money,  each  party 

thereby  warrants  the  genuineness  of  the  money  given  by 
him. 

K.  T.  C.  C,  Seo.  906. 


TITLE  III. 


\    t 


DEPOSIT. 

Chiptbr    I.  DEPOSIT  IN  GENERAL. 
II.  DEPOSIT  FOR  KEEPING. 
III.  DEPOSIT  FOR  EXCHANGE. 


CHAPTER  I. 

DEPOSIT   IN    GENERAL. 

Article    I.  Nature  and  Creatioit  ot  Deposit. 
II.  Obuoationb  of  the  Depositary. 


Deposit, 
kinde  of. 


ARTICLE  I. 


nature  and  creation  of  deposit. 


Section  18L^.  Deposit,  kinds  of. 

1814.  Voluntary  deposit,  how  made. 
1816.  Involuntary  deposit,  how  made. 

1816.  Same. 

1817.  Deposit  for  keeping,  what. 

1818.  Deposit  for  exchange,  what. 

Sec  1813.      A  deposit  may  be  voluntary  or  involun- 
tary ;  and  for  safe  keeping  or  for  exchange. 

N.  Y.  C.  C,  Sec.  907. 


Toiantary  Sec.  1814.     A  voliintarv  dcposit  is  made  bv  One  ffivinp 

deposit,  how  J         i  j    ^        o        ^ 

made.  to  another,  with  his  consent,  the  possession  ot  personal 

property  to  keep  for  the  benefit  of  the  former,  or  of  a 
third  party.  The  person  giving  is  called  the  depositor, 
and  the  person  receiving,  the  depositary. 

N.  Y.  0.  C,  Sec.  908. 

inToiuntaiy       Sec.  1815.     An  involuntary  deposit  is  made — 

ouSe!^'  ^       1.  By  the  accidental  leaving  or  placing  of  personal 
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property  in  the  possession  of  any  person,  without  negli- 
gence on  the  part  of  its  owner;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection, 
riot  or  like  extraordinary  emergencies,  by  the  owner  of 
personal  property  coramitting  it,  out  of  necessity,  to  the 
care  of  any  person. 

N.  Y.  C.  C,  Sec.  909. 

Sec.  1816.     The  person  with  whom  a  thing  is  deposited  s»ni«. 
in  the  manner  described  in  the  last  section  is  bound  to 
take  charge  of  it,  if  able  to  do  so. 

N.  Y.  C.  C,  Sec.  910. 

Sec.  1817.  A  deposit  for  keeping  is  one  in  which  the  Deposufor 
depositary  is  bound  to  return  the  identical  thing  deposited,  w^at."*' 

N.  Y.  C.  C,  Sec.  911. 

Seo.  1818.  A  deposit  for  exchange  is  one  in  which  the  Deposit  for 
depositary  is  only  bound  to  return  a  thing  corresponding  Swt."*** 
in  kind  to  that  which  is  deposited. 

N.  Y.  C.  p..  Sec.  912. 


ARTICLE  II. 

OBLIGATIONS   OF  THE   DEPOSITARY. 

Sbction  1822.  Depositary  mnst  deliyer  on  demand. 

1S23.  No  obligation  to  deliver  without  demand. 

1824.  Place  of  delivery. 

1825.  Notice  to  owner  of  adverse  claim. 

1826.  Notice  to  owner  of  thing  wrongfully  detained. 

1827.  Delivery  of  thing  owned  jointly,  etc. 

Seo.  1822.  A  depositary  must  deliver  the  thing  to  the  Depoeitary 
person  for  whose  benefit  it  was  deposited,  on  demand,  OT^domai^^ 
whether  the  deposit  was  made  for  a  specified  tine  or 
not,  unless  he  has  a  lien  upon  the  thing  deposited,  or  has 
been  forbidden  or  prevented  from  doing  so  by  the  real 
owner  thereof,  or  by  the  act  of  the  law,  and  has  given 
the  notice  required  by  Sec.  1825. 

N.  Y.  C.  C,  Sec.  913. 

Seo.  1823.     A  depositary  is  not  bound  to  deliver  a  thing  Noobiija- 
deposited  without  demand,  even  where  the  deposit  is  made  iiverwith. 

«  •£•    J  X*  om demand 

tor  a  specified  time. 

N.  Y.  C.  C,  Soo.  914. 
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Place  of  Seo.  1824.     A  depositary  must  deliver  the  thing  depos- 

ited at  his  residence  or  place  of  business,  as  may  bo  moHt 
convenient  for  him. 

N.  Y.  C.  C,  Sec.  »15. 

Sirnwofad.       ^^^"  -^^25.     A  depositary  must  give  prompt  notice  to 

vewe  claim,   the  person  for  whose  benefit  the  deposit  was  made,  of  any 

proceedings  taken  adversely  to  his  interest  in  the  thing 

deposited,  which  may  tend  to  excuse  the  depositary  from 

delivering  the  thing  to  him. 

N.  Y.  C.  C,  Sec.  916. 


Notice  to 
oirner  of 
thing  wrong' 
fnlly  do. 
tained. 


Sec.  1826.  A  depositary,  who  believes  that  a  thiog 
deposited  with  him  is  wrongfully  detained  from  its  trne 
owner,  may  give  him  notice  of  the  deposit;  and  if  within 
a  reasonable  time  afterwards  he  does  not  claim  it,  and 
sufficiently  establish  his  right  thereto,  and  iademnify  the 
depositary  against  the  claim  of  the  depositor,  the  depos- 
itary is  exonerated  from  liability  to  the  person  to  whom 
he  gave  the  notice,  upon  returning  the  thing  to  the  depos- 
itor, or  assuming,  in  good  faith,  a  new  obligation  changing 
bis  position  in  respect  to  the  thing,  to  his  prejudice. 

N.  Y.  C.  C,  Sec.  917. 


Deiireryof         Seo.  1827.    If  a  thinff  deposited  is  owncd  jointly  or  in 

thing  owned  •  i 

joindT,  etc.  common  by  persons  who  cannot  agree  upon  the  manner 
of  its  delivery,  the  depositary  may  deliver  to  each  his 
proper  share  thereof,  if  it  can  be  done  without  injury  to 
the  thing. 

This  provision  is  new,  but  is  intended  to  obriate  %  dBi- 
enlty  which  may  sometimes  arise. 

N.  Y.  C.  C,  Sec.  918. 


CHAPTEK    II. 


DEPOSIT   FOR   KEEPING. 


Articlb     I.  Gbhrral  PROTISIOZrS. 
II.  Gratuitous  Drpobit. 

III.  Storage. 

IV.  Innkbbpkrs. 

V.   FlMDIRO. 
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ARTICLE  I. 

GENERAL   PROYISIONR. 

8ecTi09  1833.  Depositor  mast  indemnify  depositary. 

1834.  Obligation  of  depositary  of  animals. 

1835.  Obligations  as  to  use  of  thing  deposited. 

1836.  Liability  for  damage  arising  from  wrongful  use. 

1837.  Sale  of  thing  in  danger  of  perishing. 

1838.  Injury  tu,  or  loss  of  thing  deposited. 

1839.  Serrice  rendered  by  depositary. 

1840.  Extent  of  his  liability  for  negligence. 

Sec.  1883.    A  depositor  must  indemnify  the  depositary —  Depositor 

1.  For  all  damage  caused  to  him  by  the  defects  or  vices  nifydepo^  ' 
of  the  thing  deposited  ;  and, 

2.  For  nil  expenses  necessarily  incurred  bj'  him  about 
the  thing,  other  than  such  as  are  involved  in  the  nature 
of  the  undertaking. 

N.  Y.  C.  C,  Sec.  919. 

Sec.  1834.     A  depositary  of  living  animals  must  pro-  obligation 
vide  them  with  suitable  food  and  shelter,  and  treat  them   oi  ao^lai7 
kindly. 

N.  Y.  C.  C,  Sec.  920. 

Sec.  1835.     A  depositary  may  not  use  the  thing  depos-  obUgatiou 
itcd,  or  permit  it  to  be  used,  for  any  purpose,  without  the   thing depca. 
consent  of  the  depositor.     He  may  not,  if  it  is  purposely 
fastened  by  the  depositor,  open  it  without  the  consent  of 
the  latter,  except  in  case  of  necessity. 

N.  Y.  C.  C,  Sec.  921. 

Sec  1836.     A  depositary  is  liable  for  anj'  damage  hap-   uattnity  for 
pening  to  the  thing  deposited,  during  his  wrongful  use    ^^r^ 
thereof,  unless  such  damage  must  ine\'itably  have  hap-  ^"*'*~*'*^ 
pened  though  the  property  had  not  been  thus  used. 

N.  Y.  C.  C,  Sec.  922. 

Sec  1837.     If  a  thing  deposited  is  ir.  actual  danger  of  gaieorthi^ 
perishing  before  instructions  can   be  obtained  from  the  {iHSSS.*** 
depositor,  the  depositary  may  sell  it  for  the  best  price 
obtainable,  and  retain  the  proceeds  as  a  deposit,  giving 
immediate  notice  of  his  proceedings  to  the  depositor. 

N.  Y.  C.  C.  Sec.  923. 
45 
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Ti]ijQirTto.or  Sec  1838.  If  a  thing  is  lo8t  or  injured  daring  ito 
d«p<Mited.  deposit}  and  the  depositary  refuses  to  inform  the  deposi- 
tor of  the  oircumstances  under  which  the  loss  or  iojarj 
occurred,  so  far  as  he  has  information  concerning  them, 
or  wilfully  misrepresents  the  circumstances  to  him,  the 
depositary  is  presumed  to  have  wilfully,  or  by  gross  neg- 
ligence, permitted  the  loss  or  injury  to  occur. 

N.  Y.  C.  0.,  Sec.  924. 

serriceren.        Seo.  1839.    So   far  as  ttuv  Bcrvice  is   rendered  by  a 

dered  ^7  . 

d«po8iury.     depositary,  or  required  from  him,  his  duties  and  liabili- 
ties are  prescribed  by  the  Title  on  Employment  and  Service. 

N.  T.  C.  C,  Sec.  026. 

£buiAr**iS!*       ^*^'  ^^^^'     The  liability  of  a  depositary  for  negligence 
negligence,     ig  limited  to  the  amount  which  he  is  informed,  or  has 
reason  to  suppose,  the  thing  deposited  to  be  worth. 

N.  Y.  C.  C,  Sec.  926. 


ARTICLE   11. 
oRATurrous  dbposit. 

Sbctxom  1844.  Gratnitoas  deposit,  what 

1845.  Natnre  of  inyoliintary  deposit. 

1846.  Degree  of  care  required  of  gratnitoas  depositary. 

1847.  His  duties  cease,  when. 

onUQitons         Seo.  1844.     Gratuitous  deposit  is  a  deposit  for  which 
^^^"^  '^       the  depositary  receives  no  consideration  beyond  the  mere 
possession  of  the  thing  deposited. 

N.  Y.  C.  C,  Sec.  927. 

xatnreof  Sec.  1845.    An  involuntarv  deposit  is  sratnitons. the 

InTolnntarv 

eepodt.        depositary  being  entitled  to  no  reward. 

N.  Y.  C.  C,  Sec.  928. 

Degree  of  Seo.  1846.     A  gratuitous  depositary  must  use  at  least 

ofgnunitons  slight  carc  for  the  preservation  of  the  thing  deposited. 

N.  Y.  C.  C,  Sec.  929. 

Hifl  duties  Sec  1847.  The  duties  of  a  irratuitous  depositary  cease- 

cease,  when.         1     -rr  t  '  r  J 

1.  Upon  his  restoring  the  thing  deposited  to  its  owner; 
or, 

2.  Upon  his  giving  reasonable  notice  to  the  owner  to 
remove  it,  and  the  owner  failing  to  do  so  within  a  reason- 
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able  time.  Bat  an  involantary  depositary,  under  Subd.  2 
of  Sec.  1815,  cannot  give  such  notice  until  the  emergency 
which  gave  rise  to  the  deposit  is  past. 

N.  T.  C.  C,  See.  980. 


ARTICLE  III. 

8T0RAGB. 

Stcnov  1851.  Deposit  for  hire. 

1 852.  Degree  of  eare  required  of  depositary  for  hire. 

1853.  Rate  of  compensation  for  fraction  of  a  week,  etc. 

1854.  Termination  of  deposit. 
*1855.  Same. 

Sec.  1851'.    A  deposit  not  gratuitous  is  called  storage,  oepodtfor 
The  depositary  in  such  case  is  called  a  depositary  for  hire.     '*' 

N.  Y.  C.  C.  Sec.  931. 

Sec.  1852.     A  depositary  for  hire  must   use   at  least  Dflgr^of 
ordinary  care  for  the  preservation  of  the  thing  deposited.  .^rd^Sitary 

N.  Y.  C.  C,  Sec.  932. 

Sec.  1853.    In  the  absence  of  a  different  agreement  or  Rate  of  com- 
usage,  a  depositary  for  hire  is  entitled  to  one  week's  hire  SLctionofa 
for  the  sustenance  and  shelter  of  living  animals  during  ^    ' 
any  fraction  of  a  week,  and  to  half  a  month's  hire  for 
the  storage  of  any  other  property  during  any  fraction  of 
a  half  month. 

N.  Y.  C.  C,  Sec.  933. 

Sbo.  1854.    In  the  absence  of  an  agreement  as  to  the  Ttomination 
length  of  time  during  which  a  deposit  is  to  continue,  it  ^^'^^p****- 
may  be  terminated  by  the  depositor  at  any  time,  and  by 
the  depositary  upon  reasonable  notice. 

N.  Y.  C.  C,  Sec.  934. 

Sec.  1855.     Notwithstanding  an  agreement  respecting  s^m; 
the  length  of  time  during  which  a  deposit  is  to  continue, 
it  may  be  terminated  by  the  depositor  on  paying  all  that 
would  become  due  to  the  depositary  in  case  of  the  deposit 
80  continuing. 

N.  Y.  C.  C,  Sec.  935. 
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ARTICLB  IV. 

INNKKBPRRS. 

Srctioh  1869.  Innkeeper's  liabilitj. 

1860.  How  exempted  Arom  liabilitj. 

luokeeper't  Seo.  1869.  An  innkeeper  IS  liable  for  all  io88e8  of,  or 
injuries  to  personal  property  plaoed  by  his  goests  under 
his  care,  unless  occasioned  hy  an  irresistible  superhuman 
cause,  by  a  public  enemy,  by  the  negligence  of  the  owoer, 
or  by  the  act  of  some  one  whom  he  brought  into  the  inn. 

N.  Y.  C.  C,  Sec.  936. 

How  ex-  Sec.  1860.     If  an  innkeeper  keeps  a  fireproof  safe,  and 

liabilitj.  gives  notice  to  a  guest,  either  personally,  or  by  putting 
up  a  printed  notice  in  a  prominent  place  in  the  room  oc- 
cupied by  the  guest,  that'he  keeps  such  a  safe,  and  will 
not  be  liable  for  money,  jewelry,  documents,  or  other  ar- 
ticles of  unusual  value  and  small  compass,  unless  placed 
therein,  he  is  not  liable,  except  so  far  as  his  own  acts  con- 
tribute thereto,  for  any  loss  of,  or  injury  to,  such  articles, 
if  not  deposited  with  him,  and  not  required  by  the  gaeit 
for  present  use. 

N.  Y.  C.  C,  See.  937  ;  C»l.  C.  C,  See.  3084.  "Unkee^ 
er'a  Lien." 


ARTICLE   y. 


FIKDIRtt. 


Srction  1864.  Obligation  of  finder. 

1866.  Finder  to  notify  owner. 

1866.  CUimiint  to  proTO  ownership. 

1867.  Reward,  etc.,  to  finder. 

1868.  Finder  niiiy  pnt  thing  fonnd  on  storage. 

1869.  When  finder  may  sell  the  thing  found. 

1870.  How  fale  is  to  be  made. 

1871.  Surrender  of  thing  to  the  finder. 

1872.  Thing  abandoned. 

obugiition  Seo.  1864.     One  who  finds  a  thincr  lost  is  not  bound  to 

of  finder.  ^  , 

take  charge  of  it,  but  if  he  docs  so,  he  is  thenceforward  a 
depositary  for  the  owner,  with  the  rights  and  obligation* 
of  a  depositary  for  hire. 

This  section,  and  some  of  ihe  ensuing  ones*  differ  sute- 
rially  from  the  coihmon  law,  under  which  the  find«r  i*  s 
gratuitous  depositary.  Mr.  Justice  Story  considered  th* 
law  in  this  respect  to  be  unsatisfactory,  and  the  CousBis- 
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siooers  have  altered  it,  giving  the  finder  a  reward,  and 
holding  him  to  a  corresponding  accountabilitj.  This  is 
more  just  to  both  parties. 

N.  Y.  C.  C,  Sec.  938. 

Sec.  1865.  If  the  fioder  of  a  thing  knows  or  snspecte  vinder  to 
who  ib  the  owner,  he  must,  with  reasonable  diligence, 
give  him  notice  of  the  finding;  and  if  he  fails  to  do  so,  he 
is  liable  in  damages  to  the  owner,  and  has  no  claim  to 
any  reward  offered  by  him  for  the  recovery  of  the  thing, 
or  to  any  compensation  fur  his  trouble  or  e^rpenses. 

N.  T.  C.  C,  Sec.  989. 

Sec.  1866.  The  finder  of  a  thing  may,  in  good  faith,  claimant  to 
before  giving  it  ap,e require  reasonable  proof  of  owner-  JSuV^" 
ship  from  any  person  claiming  it. 

N.  T.  C.  C,  Sec.  940. 

Sec.  1867.     The  finder  of  a  thing  is  entitled  to  compeo-  Beward,etc., 
sation  for  all  expenses  necessarily  incurred  by  him  in  its 
preservation,  and  for  any  other  service  necessarily  per- 
formed by  him  about  it,  and  to  a  reasonable  reward  for 
keeping  it. 

N.  Y.  C.  C,  Sec.  941. 

Sec.  1868.    The  finder  of  a  thing  may  exonerate  him-  ribdermay 
self  from  liability  at  any  time,  by  placing  it  on  storage  ^nd  oo^ 
with  any  responsible  person  of  good  character,  at  a  rea-      '^^' 
son^ble  expense. 

N.  Y.  C.  C,  Sec.  942. 

Sec.  1869.    The  finder  of  a  thing  may  sell  it,  if  it  is  a   when  under 
thing  which  is  commonly  the  subject  of  sale,  when  the  {SJJg'fJliid! 
owner  cannot,  with  reasonable  diligence,  be  found,  or, 
being  found,   refuses   upon   demand   to  pay  the   lawful 
charges  of  the  finder,  in  the  following  cases: 

1.  When  the  thing  is  in  danger  of  perishing,  or  of  los- 
ing the  greater  part  of  its  value;  or, 

2.  When  the  lawful  charges  of  the  finder  amount  to 
two-thirds  of  its  value. 

N.  Y.  C.  C,  See.  943. 

Sec.  1870.  A  sale  under  the  provisions  of  the  last  sec-  howmic  i* 
tion  must  be  made  in  the  same  manner  as  the  sale  of  a  ^  °^*  ^ 
thing  pledged. 

For  the  rales  governing  such  a  sale,  see  the  chapter  on 
PUdgt. 

N.  Y.  C.  C,  Sec.  944. 
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surrander  Seo.  1871.    The  owDor  of  a  thiDg  found  may  exoDorate 

iiiefi^er.  himBoif  froiii  the  claims  of  the  finder  by  BurrenderiDg  it 
to  him  in  satisfaction  thereof. 

This  provision  cannot  be  supported  by  the  citation  of  H17 
positive  aathoritj,  bat  seems  proper,  in  order  to  prersnt 
owners  fh>m  being  made  responsible  for  exeeesive  ezpanfsi. 

N.  T.  C.  C,  See.  045. 

Thin^aiMui.  Sec.  1872.  The  provisions  of  this  article  have  no  ap- 
plication to  things  which  have  been  intentionally  aban- 
doned by  their  owners. 

N.  T.  G.  C,  See.  946. 


CHAPTBtt   III. 

DEPOSIT    FOB    EXCHANGE. 
SscnoH  1878.  Relations  of  the  parties. 

Relations  of       Seg.  1878.    A  deposit  for  exchange  transfers  to  the 
ope   es.    ^j^p^gj^^i^py  i^Ij^  ^i^Iq  ^q  ^Jj3  thing  deposited,  and  create* 

between  him  and  the  depositor  the  relation  of  debtorand 
creditor  merely. 

N.  Y.  C.  G.,  Seo.  947. 


TITLE    IV. 

LOAN. 

Chapter    I.  LOAN  FOR  USE. 

U.  LOAN  FOB  EXCHANGE. 
lU.  LOAN  OF  MONET. 


CHAPTER  I. 

LOAN     FOB     USE. 

SiCTiON  1884.  Loan,  what. 

1886.  Title  to  property  lent. 
1886.  Care  required  of  borrower. 
1887<  Same. 
1888.  Degree  of  skill 
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Skctiov  1889.  Borrower,  when  to  repair  iojaries. 

1890.  Use  of  thing  lent. 

1891.  Rolending,  forbidden. 

1892.  Borrower,  when  to  bear  expenses. 

1893.  Lender  liable  for  defocto. 

1894.  Lender  may  require  return  of  thing  lent. 
1896.  When  retnmable  without  demand. 
1890.  Place  of  return. 

• 

Sec.  1884.    A  loan  for  ase  is  a  contract  by  which  one  Loon,  whet, 
gives  to  another  the  temporary  possession  and  use  of 
personal  property,  and  the  latter  agrees  to  retarn  the  same 
thin^  to  him  at  a  future  time,  without  reward  for  its  use. 

N.  Y.  C.  C,  Sec.  948. 

Seo.  1885.    A  loan  for  use  does  not  transfer  the  title  to   Tiuetoprop- 
the  thing;  and  all  its  increase  during  the  period  of  the   ^"^^ *•***• 
loan  belongs  to  the  lender. 

N.  Y.  C.  C,  Sec.  949. 


re> 


Sec.  1886.    A  borrower  for  use  must  use  great  care  for  caro 
the  preservation  in  safety  and  in  good  condition  of  the   S^^w. 
thing  lent. 

N.  Y.  C.  C,  Sec.  950. 

See.  1887.    One  who  borrows  a  living  animal  for  use,   same. 
must  treat  it  with  great  kindness,  and  provide  every- 
thing necessary  and  suitable  for  it. 

N.  Y.  C.  C,  Sec.  951. 

Sec.  1888.    A  borrower  for  use  is  bound  to  have  and  to  Degree  or 
exercise  such  skill  in  the  care  of  the  thing  lent  as  he 
causes  the  lender  to  believe  him  to  possess. 

N.  Y.  C.  C,  Sec.  952. 

Seo.  1889     A  borrower  for  use  must  repair  all  deterio-  Borrower 
rations  or  injuries  to  the  thing  lent,  which  are  occasioned   ^TTnjuriM. 
by  his  negligence,  however  slight. 

N.  Y.  C.  C,  Sec.  953. 

Sec.  1890.     The  borrower  of  a  thing  for  use  may  use  it  uwof  thing 
for  such  purposes  only  as  the  lender  might  reasonably 
anticipate  at  the  time  of  lending. 

N.  Y.  C.  C,  Sec.  964. 

Sec.  1891.    The  borrower  of  a  thing  for  use  must  not  part   Reieadiug* 
with  it  to  a  third  person,  without  the  consent  of  the  lender. 

N.  Y.  C.  C,  Sec.  955. 
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Borrower, 
when  to  bear 
expeiiMB. 
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Sec.  1892.  The  borrower  of  a  thing  for  use  must  bear 
ail  its  expenses  during  the  loan,  except  such  as  are  neces- 
sarily incurred  by  him  to  preserve  it  from  unexpected  and 
unusual  injury.  For  such  expenses  he  is  entitled  to  com- 
pensation from  the  lender,  who  ufiay,  however,  exonerate 
himself  by  surrendering  the  thing  to  the  borrower. 

N.  Y.  C.  C,  Sec.  95«. 


liender  lia< 
Ue  tar  de- 


Sec.  1893.  The  lender  of  a  thing  for  use  must  indem- 
nify the  borrower  for  damage  caused  by  defects  or  vices 
in  it,  which  he  knew  at  the  time  of  lending,  and  concealed 
from  the  borrower. 

N.  Y.  C.  C,  Sec.  967. 


Lender  aunf 
require 
return  of 
thing  lent. 


When  re- 
turnable 
without  de. 
mand. 


Plaoeof 

relum. 


S£C.  1894.  The  lender  of  a  thing  for  use  may  at  any 
lime  require  its  return,  even  though  he  lent  it  for  a  speci- 
fied time  or  purpose.  But  if,  on  the  faith  of  such  an  agree- 
ment, the  borrower  has  made  such  arrangements  that  a 
return  of  the  thing  before  the  period  agreed  upon  woold* 
cause  him  loss,  exceeding  the  benefit  derived  by  him  from 
the  loan,  the  lender  must  indemnify  him  for  such  loss,  if 
he  compels  such  return,  the  bprrower  not  having  in  any 
manner  violated  his  duty. 

N.  Y.  C.  C,  Sec.  »58. 

S£C.  1895.  If  a  thing  is  lent  for  use  for  a  specified 
time  or  purp05ie,  it  must  be  returned  to  the  lender  with- 
out demand,  as  soon  as  the  time  has  expired,  or  the  par- 
pose  has  been  accomplished.  In  other  cases  it  need  not 
be  returned  until  demanded. 

N.  Y.  C.  C,  Sec.  939. 

Sec.  1896.  The  borrower  of  a  thing  for  use  must  return 
it  to  the  lender,  at  the  place  contemplated  by  the  parties 
at  the  time  of  lending;  or  if  no  particular  place  was  so 
contemplated  by  them,  then  at  the  place  where  it  was  at 
that  time. 

N.  Y.  C.  C,  Sec.  960. 


I 
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CHAPTBE  II. 

LOAN    FOB   EXCHANUE.  ^ 

SxCTioR  1902.  Loan  for  exohange,  what. 
1903.  Same. 

1004.  Title  to  property  lent. 

1005.  Contract  cannot  be  modified  by  lender. 
1906.  Certain  sections  applicable. 

» 

Sec.  1902.    A  loan  for  exchange  is  a  contract  by  which  Loan  for 
one  delivers  personal  property  to  another,  and  the  latter  51^^ 
agrees  to  return  to  the  lender  a  similar  thing  at  a  futnre 
lime,  without  reward  for  its  use. 

N.  Y.  C.  C,  Sec.  961. 

Sec.  1903.     A  loan,  which  the  borrower  is  allowed  by  sam«. 
the  lender  to  treat  as  a  loan  for  use,  or  for  exchange,  at 
his  option,  is  subject  to  all  the  provisions  of  this  chapter. 

N.  T.  C.  0.,  Sec.  962. 

Seo.  1904.     By  a  loan  for  exchange  the  title  to  the  nueto 
thing  lent  is  transferred  to  the  borrower,  and  he  must  Fant**'^^ 
bear  all  its  expenses,  and  is  entitled  to  all  its  increase. 

N.  Y.  C.  C,  Seo.  963. 

Sec.  1905.     A  lender  for  exchange  cannot  require  the  contract 
borrower  to  fulfil  his  obligations  at  a  time,  or  in  a  man-  S^^edby 
ner,  different  from  that  which  was  originally  agreed  upon.  '•"*'•'• 

Tbis  follows  from  the  nature  of  the  contract.     It  is,  in 
fact,  simply  an  executory  excbange. 

N.  Y.  C.  C.  Sec  964. 

Sec.  1906.    Sees.  1893,  1895  and  1896,  apply  to  a  loan  Certain  mc- 

'  J     1  r  .^  lion,  appli- 

for  exchange.  cable. 


CHAPTER  III. 

LOAN   OF   MONKY. 

NoTB. — Originally,  no  intoreat  was  allowed  upon  a  loan 
of  money.  But  with  the  progress  of  bnsineM,  it  became 
neoessary,  and  the  transaction  thus  entered  into,  although 
in  strictness  a  hiring,  is  nniyorsally  known  as  a  loan.  This 
use  of  the  word  having  obtained  so  long,  it  would  be  idle  to 
attempt  to  change  it. 

46 
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Loan  of 
money. 


lioan  tobe 
repaid  in 
current 
monej. 


Sbctioh  1012.  Loan  of  money. 

1013.  Loan  to  be  repaid  in  current  money. 

1014.  Loan  may  be  for  reward. 

1015.  ]^tere8t,  what 

1016.  Annual  rate. 

1017.  Legal  interest. 

1018.  Same. 

1010.  Interest  becomes  part  of  principal,  when. 
1020.  Interest  on  judgment. 

S£0.  1912.  A  loan  of  moDey  is  a  contract  by  which 
one  delivers  a  sum  of  money  to  another,  and  the  latter 
agrees  to  return  at  a  future  time  a  sum  equivalent  to  that 
which  he  borrowed.  A  loan  for  mere  use  is  governed  by 
the  chapter  on  Loan  for  Use. 

>       N.  T.  G.  C,  Sec.  066. 

Sec.  1913.  A  borrower  of  money  must  pay  the  amount 
due  in  such  money  as  is  current  at  the  time  when  the  loan 
becomes  due,  whether  such  money  is  worth  more  or  less 
than  the  actual  money  lent. 

N.  Y.  C.  C,  Sec.  067. 

Loan  may  be       Sec.  1914.     A  loau  of  moncy  may  be  made  with  or  with- 
^  out  reward,  but  is  presumed  to  be  made  for  reward. 

N.  Y.  C.  C,  Sec.  068. 

Sec.  1915.  Reward  for  the  loan,  forbearance  or  use  of 
money,  or  its  equivalent,  is  called  interest. 

N.  Y.  C.  C,  Sec.  060. 

Sso.  1916.  When  a  rate  of  interest  is  prescribed  by  a 
law  or  contract,  without  specifying  the  period  of  time  by 
which  such  rate  is  to  be  calculated,  it  is  to  be  deemed  an 
annual  rate. 

N.  Y.  0.  C,  Sec.  070. 

Seo.  1917.  Under  an  obligation  to  pay  interest,  no  rale 
being  specified,  interest  is  payable  at  the  rate  of  ten  per 
cent,  per  annum,  and  in  like  proportion  for  a  longer  or 
shorter  time;  but  in  the  computation  of  interest  for  lesB* 
than  a  year,  three  hundred  and  sixty  days  are  deemed  to 
constitute  a  year. 

N.  Y.  C.  C,  Sec.  071 ;  Stats.  1868,  653,  Sec.  7 ;  1870, 
100,  Seo.  1. 

Seo.  1918.  Parties  may  agree  in  writing  for  the  pay- 
ment of  any  rate  of  interest,  and  it  shall  be  allowed,  ac- 


Interett, 
what. 


Annual  rata. 


Lofal 
InterMt. 


Sama. 
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oording  to  the  termB  of  the  agreement,  antil  the  entry  of 

judgment. 

SUto.  1868,  668,  Seo.  2 ;  1870,  699,  See.  1. 

m 

Sfic.  1919.    The  parties  may,  in  any  contract  in  writ-  intemt 
ing,  whereby  any  debt  is  secured  to  be  paid,  agree  that  if  of  prinoipAi, 
the  interest  on  such  debt  is  not  punctually  paid,  it  shall 
become  a  part  of  the  priucipal,  and  thereafter  bear  the 
same  rate  of  interest  as  the  principal  debt. 

8taU.  I860,  92,  Beo.  8. 

Sec.  1920.    No  judgment  in  any  Court  of  this  State  intomtoa 

''      ^  •'  Judgment. 

shall  draw  interest  at  a  rate  to  exceed  seven  per  cent, 
per  annum.  Interest  must  not  be  compounded  iu  any 
manner  or  form,  on  a  judgment. 


TITLE    V. 

HIRING. 

Chaptbr      I.  HIRING  IN  GENERAL. 

n.  HIRING  OF  REAL  PROPBRTT. 
IU.  HIRING  OF  PERSONAL  PROPERTY. 


CHAPTER  L 

HIRING   IN   GENERAL. 


Sbctioh  1926.  Hiring,  what. 

1926.  Prodnots  of  thing. 

1927.  Qaiet  posMuion. 

1928.  Degree  of  eare,  etc.,  on  part  of  hirer. 

1929.  Mast  repair  iqjaries,  etc. 

1980.  Thing  let  for  a  particnlar  purpose. 

1931.  When  letter  may  terminate  the  hiring. 

1932.  When  hirer  may  terminate  the  hiring. 

1933.  When  hiring  terminates. 

19.)4.  When  terminated  by  death,  eto.,  of  party. 
1935.  Apportionment  of  hire. 

Sec.  1925.    Hiriug  is  a  contract  by  which  one  gives  to  mrinf, 
another  the  temporary  poBsession  and  use  of  property, 
other  than  money,  for  reward,  and  the  latter  agrees  to 
return  the  same  to  the  former  at  a  future  time. 

N.  Y.  C.  C,  Seo.  979. 
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Prodneto  of 
thing. 


<laiet 


Sbo.  1926.  The  prodocts  of  a  thing  hired,  dariog  the 
hiring,  belong  to  the  hirer. 

N.  Y.  C.  C,  Sec.  980. 

Siso.  1S127.  An  agreement  to  let  upon  hire  binda  the 
letter  to  eecare  to  the  hirer  the  quiet  possesBion  of  the 
thing  hired  during  the  term  of  the  hiring,  against  all  per- 
sons lawfully  claiming  the  same. 

N.  Y.  C.  C,  Sec.  981. 


Degreoof  Sbo.  1928.     The  hirer  of  a  thing  must  use  ordinary 

pMtofMrar!  care  for  its  preservation  in  safety  and  in  good  condition. 


Muflt  repair 
li^ariea,  etc 


Thine  let  for 
ft  panieolar 
parpooe. 


When  letter 
nukjtermi* 
nftte  the 
hiring. 


When'  hirer 
may  termi- 
nate the 
hiring. 


N.  Y.  C.  C,  Sec.  982. 

Skc.  1929.  The  hirer  of  a  thing  must  repair  all  deteri- 
orations or  injuries  thereto,  occasioned  by  his  ordinary 
negligence. 

K.  Y.  C.  C,  See.  983. 

S£G.  1930.  When  a  thing  is  let  for  a  particular  par- 
pose,  the  hirer  must  not  use  it  for  any  other  purpose; 
and  if  he  does,  the  letter  may  hold  him  responsible  for 
its  safety  during  sued  use,  in  all  events,  or  may  treat  the 
contract  as  thereby  rescinded. 

N.  Y.  C.  C,  See.  984. 

S£C.  1931.  The  letter  of  a  thing  may  terminate  the 
hiring,  and  reclaim  the  thing,  before  the  end  of  the  term 
agreed  upon — 

1.  When  the  hirer  uses,  or  permits  a  use  of  the  thing 
hired,  in  a  manner  contrary  to  the  agreement  of  the  par- 
ties; or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time 
afler  request,  make  such  repairs  as  ho  is  bound  to  make. 

N.  Y.  C.  C,  See.  985. 

Seo.  1932.  The  hirer  of  a  thing  may  terminate  the 
hiring  before  the  end  of  the  term  agreed  upon — 

1.  When  the  letter  does  not,  within  a  reasonable  time 
after  request,  fulfil  his  obligations,  if  any,  as  to  placing 
and  securing  the  hirer  in  the  quiet  possession  of  tbe 
thing  hired,  or  putting  it  into  good  condition,  or  repair- 
ing; or, 

2.  When  the  greater  part  of  the  thing  hired,  or  that 
part  which  was,  and  which  the  letter  had,  at  the  time  of 


' 
J 
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the  hiring,  reason  to  believe  was,  the  material  indace- 
ment  to  the  hirer  to  enter  into  the  contract,  perishes 
from  any  other  cause  than  the  ordinary  negligence  of  the 
hirer. 

N.  T.  G.  C,  Sec.  980. 

Sec.  1933.     The  hirinir  of  a  thinfic  terminates-^  Whenhiriuf 

1.  At  the  end  of  the;term  agreed  npon. 

2.  By  the  mutual  consent  of  the  parties. 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired,  su- 
perior to  that  of  the  letter;  or, 

4.  By  the  destruction  of  the  thing  hired. 

N.  Y.  C.  C,  Sec.  987. 

Sec.  1934.    If  the  hiring  of  a  thing  is  terminable  at  whentenni- 

the  pleasure  of  one  of  the  parties,  it  is  terminated  by  no-  death.*2u;., 

lice  to  the  other  of  bis  death  or  incapacity  to  contract,  "'p*'*^- 
In  other  cases  it  is  not  terminated  thereby. 

N.  Y.  C.  C,  Sec.  988. 

SsG.  1935.     When  the  hiring  of  a  thing  is  terminated   Aoportion- 
before  the  time  originally  agreed  upon,  the  hirer  must 
pay  the  due  proportion  of  the  hire  for  such  use  as  he  has 
actually  made  of  the  thing,  unless  such  use  is  merely 
nominal,  and  of  no  benefit  to  him. 

N.  Y.  C.  C,  Seo.  989. 


CHAPTER   II. 

HIRING    OP   REAL  PROPERTY. 

Skgtio!!  1941.  Lessor  to  make  divelling  house  fit  for  its  purpose. 

1942.  When  lessee  may  make  repairs,  etc. 

1943.  Term  of  hiring  when  no  limit  is  fixed. 

1944.  Hiring  of  lodgings  for  indefinite  term. 

1945.  Renewal  of  lease  hj  lessee's  continued  possession. 
1948.  Notice  to  quit. 

1947.  Rent,  when  payable. 

1948.  Tenant  must  deliTer  notice  served  on  him. 

1949.  Letting  parts  of  rooms  forbidden. 

Skc.  1941.    The  lessor  of  a  building  intended  for  the  LeiMirto 
occupation  of  human  beings  must  put  it  into  a  condition  lair  houtent 
fit  for  that  purpose,  and  must  repair  all  subsequent  dilap-  poM.  ^^' 
idations  thereof,  except  such  as  are  mentioned  in  Sec. 
1929. 
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When  leasee 
may  make 
repaira,  etc. 


Term  of 
hiring  when 
no  limit  IB 
fixed. 


Hiring  of 
lodgings  for 
indefinite 
term. 


Renewal  of 
lease  by 
lessee's 
coDtlnQed 


Notice  to 
quit. 


This  seetion  ehangea  the  rale  upon  this  sabjeet  to  eon- 
form  to  that  which,  notwithstanding  steady  jndieial  adhe- 
rence for  hondreds  of  years  to  the  adverse  doctrine,  is  gen- 
erally believed  by  the  anprofessional  publio  to  be  law,  and 
upon  which  basis  they  almost  always  contract.  The  vexy 
fact  that  there  are  repeated  decisions  to  the  contrary,  down 
to  the  jaar  1861,  ifaows  that  the  public  do  not  and  cannot 
udflntaad  their  jiutiea,  or  even  realise  their  existence. 
So  faiailuur  a  point  of  law  oo«ld  not  riae  again  and  again 
for  acyadication,  were  it  not  thai  the  eomBimity  at  large 
revolt  at  every  application  of  the  rule.  A  paitia)  rsAini 
has  been  effected  by  the  Legislature  in  suspending  the  nbI 
of  houses  destroyed  or  injured,  in  certain  cases  (Iawi  IMO, 
Chap.  345),  and  it  ought  to  be  carried  still  further. 

N.  T.  C.  C,  Sec.  990. 

1 

8ec.  1942.  If,  within  a  reasonable  time  after  notice  to 
the  leesor,  of  dilapidations  which  he  ought  to  repair,  be 
neglects  to  do  so,  the  lessee  may  repair  the  same  himself, 
and  deduct  the  expense  of  such  repairs  from  the  rent,  or 
otherwise  recover  it  from  the  lessor. 

•    N.  Y.  C.  C,  See.  »9l. 

Sbo.  1943.  A  hiring  of  real  property,  other  than  lodg- 
ings [and  dwelling  houses],  in  places  where  there  is  no 
usage  on  the  subject,  is  presumed  to  be  for  one  year  from 
its  commencement  [unless  otherwise  expressed  in  the 
hiring]. 

N.  Y.  C.  C,  Sec.  992. 

Sec.  1944.  A  hiring  of  lodgings  [or  a  dwelling  house] 
for  an  unspecified  term  is  presumed  to  have  been  made 
for  such  length  of  time  as  the  parties  adopt  for  the  esti- 
mation of  the  rent.  Thus  a  hiring  at  a  monthly  rate  of 
rent  is  presumed  to  b^  for  one  month.  In  the  absence  of 
an}*  agreement  respecting  the  length  of  time  or  the  rent 
the  hiring  is  presumed  to  be  monthly. 

N.  Y.  C.  C,  Sec.  993. 

Sec.  1945.  If  a  lessee  of  i^al  property  remains  in  pos- 
session thereof,  after  the  expiration  of  the  hiring,  and  the 
lessor  accepts  rent  from  him,  the  parties  are  presumed  to 
have  renewed  the  hiring  on  the  same  terms  and  for  the 
same  time,  not  exceeding  one  year. 

N.  Y.  C.  C,  Seo.  99i. 

Sec  1946.  A  hiring  of  real  property,  for  a  term  not 
specified  by  the  parties,  is  deemed  to  be  renewed  as  stated 
in  the  last  section,  at  the  end  of  the  term  implied  bylaw, 
unless  on^  of  the  parties  gives  notice  to  the  other  of  his 
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inteDtion  to  terminate  the  same,  at  least  as  long  before 
the  expiration  thereof  as  the  term  of  the  hiring  itself, 
not  exceeding  one  month. 

y.  T.  C.  C,  S«c.  995. 

Sec.  1947.     When  there  is  no  usage  or  contract  to  the  Rent,  when 
contrary,  rents  are  payable  at  the  termination  of  the  "^^ 
holding,  when  it  does  not  exceed  one  year.     If  the  hold- 
ing is  by  the  day,  week,  month,  quarter  or  year,  rent  is 
payable  at  the  termination  of  the  respective  periods,  as 
it  successively  becomes  due. 

[New  section.]  Notx.— Snbstitate  for  See.  996  of  the  New  York  Cml 

Code. 

Seo.  1948.    Every  tenant  who  receives  notice  of  any  Tenant  must 
•  •       ,  1  1  ^  •    «  I      •  doiiTer  no- 

proceeding  to  recover  the  real  property  occupied  by  him,  ticeserred 

or  the  possession  thereof,  must  immediately  inform  his 

landlord  of  the  same. 

N.  Y.  C.  C,  Sec.  997. 

Seo.  1949.    One  who  hires  part  of  a  room  for  a  dwell-  Lettinic 
ing  is  entitled  to  the  whole  .of  the  room,  notwithstanding  K^V- 
any  agreement  to  the  contrary;  and  if  a  landlord  lets  a        *"* 
room  as  a  dwelling  for  more  than  one  family,  the  person 
to  whom  he  first  lets  any  part  of  it  is  entitled  to  the  pos- 
session of  the  whole  room  for  the  term  agreed  upon,  and 
every  tenant  in  the  building,  under  the  same  landlord,  is 
relieved  from  all  obligation  to  pay  rent  to  him. 

This  provision  is  intended  to  prevent  one  of  the  chief 
abases  of  tenement  houses.  Mere  penalties,  whether  civil 
or  criminal,  are  not  likely  to  be  enforced.  Bat  the  loss  of 
rent  would  be  a  punishment  that  could  be  enforced  by  way 
of  defence  to  an  action. 

N.  Y.  C.  C,  Sec.  998. 


CHAPTER  III. 

HIRING   OF   PERSONAL  PROPERTY. 

Sbctior  1955.  Obligations  of  letter  of  personal  property. 
1950.  Ordinary  expenses. 

1957.  Extraordinary  expenses. 

1958.  Return  of  thing  hired. 

1959.  Charter  party,  what. 
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Return  of 
thing  hired. 
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Sec.  1955.  One  who  lots  personal  property  must  deliver 
it  to  the  hirer,  secure  bis  quiet  enjoyment  thereof  against 
all  lawful  cilaimants,  put  it  into  a  condition  fit  for  the 
purpose  for  which  he  lets  it,  and  repair  all  deteriorations 
thereof  not  occasioned  by  tbe  fault  of  the  hirer,  and  not 
the  natural  result  of  its  use. 

N.  T.  C.  C,  Sec.  999. 

Seo.  1956.  A  hirer  of  personal  property  must  bear  all 
such  expenses  concerning  it  as  might  naturally  be  fore- 
seen to  attend  it  during  its  use  by  him.  All  other  ex- 
penses must  be  borne  by  the  letter. 

N.  Y.  C.  C,  Seo.  1000. 

Sec.  1957.  If  a  letter  fails  to  fulfil  his  obligations,  as 
proscribed  by  Sec.  1956,  the  hirer,  after  giving  him  notice 
to  do  so,  if  such  notice  can  conveniently  be  given,  may 
expend  any  reasonable  amount  necessary  to  make  good  tbe 
letter's  default,  and  may  recover  such  amount  from  him. 

N.  Y.  C.  C,  Sec.  1001. 

Seo.  1958.  At  the  expiration  of  the  term  for  which 
personal  property  is  hired,  the  hirer  must  return  it  to  tbe 
letter  ati  the  place  contemplated  by  the  parties  at  tbe 
time  of  hiring,  or,  if  no  particular  place  was  so  contem- 
plated by  them,  at  the  place  which  it  was  at  that  time. 

N.  Y.  G.  C,  Sec.  1002. 

Sec.  1959.  The  contract  by  which  a  ship  is  lot  is 
termed  a  charter  party.  By  it  the  owner  may  either  let 
the  capacity  or  burden  of  the  ship,  continuing  the  em- 
ployment of  the  owner's  master,  crew  and  equipments, 
or  ma}^  surrender  the  entire  ship  to  the  charterer,  who 
then  provides  them  himself.  The  master  or  a  part  owner 
may  be  a  charterer. 

N.  Y.  C.  C,  Sec.  lOO.S. 


TITLE    VI. 


SERVICE. 

Chapter    I.  SERVICE  WITH  EMPLOYMENT. 
II.  PARTICULAR  EMPLOYMENTS. 
III.  SERVICE  WITHOUT  EMPLOYMENT. 
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CHAPTEJJ  I. 

SERVICE   WITH   EMPLOYMENT. 

Article    I.  Depinition  or  Employment. 

II.  Oblioatioma  op  the  Employer. 

III.  OBLiaA.Tioiis  op  the  Employ^. 

IV.  Term  IE  AXIOM  op  Employment. 


ARTICLE  L 

DBPnilTION   OP  EMPLOYMENT. 

Sbction  1905.  Employment,  what. 

Sfic.  1965.    The  contract  of  employment  is  a  contract  Employ- 
by  which  one,  who  is  called  the  employer,  engages  an- 
other, who  is  called  the  employ^,  to  do  something  for  the 
benefit  of  the  employer,  or  of  a  third  person. 

The  scope  of  this  chapter  is  not  confined  t4>  seryants,  but 
inoludes  factors,  brokers,  carriers,  agents,  and  all  similar 
classes  of  persons. 

N.Y.  C.  C,  Sec.  1004. 


ARTICLE  n. 

OBLIOATIONS   OP  THE   EMPLOYER. 

Section  1969.  When  employer  must  indemnify  employ^. 

1970.  When  not. 

1971.  Employer  to  indemnify  for  his  own  negligence. 

Sec  1969.     An  employer  must  indemnify  his  employe,  whenem- 
ezcept  as  prescribed  in  the  next  section,  for  all  that  he  fndemnify' 
necessarily  expends  or  loses  in  direct  consequence  of  the  •"'*^^  • 
discharge  of  his  duties  as  such,  or  of  his  obedience  to  the 
directions  of  the  emploj^er,  even  though  unlawful,  unless 
the  employ^,  at  the  time  of  obeying  such  directions,  be- 
lieved them  to  be  unlawful. 

N.  Y.  C.  C,  Bee.  1006. 

Sec  1970.    An  employer  is  not  bound  to  indemnify  his  when  not. 
e/nploye  for  losses  suffered  by  the  latter  in  consequence 
of  the  ordinary  risk  of  the  business  in  which  he  is  em- 
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ployed,  Dor  in  consequence  of  the  negligence  of  another 
person  employed  by  the  same  employer  in  the  same  gen- 
eral business,  unless  be  has  neglected  to  use  ordinary  care 
in  the  selection  of  the  culpable  employe. 

N.  Y.  C.  C,  Sec.  1006. 

Seo.  1971.  An  employer  must  in  all  cases  indemnify 
his  employ^  for  losses  caused  by  [the  former's]  want  of 
ordinary  care. 

N.  Y.  C.  C,  See.  1007. 

NoTB.— "The  former'*/*    in    braoketa,  subsUtated  for 
''hiiown." 


Dntfetof 
fntnitoQt 


8mb«. 


SBcnoir  1976. 
1970. 
1977. 
1978. 
1979. 
1980. 
1981. 
1982. 
1983. 
1984. 
1985. 
1986. 
1987. 
1988. 
1989. 
1990. 
1991. 
1992. 


ARTICLE  ni. 

OBLIGATIONS  OF  THB   BMPLOTfi. 

Duties  of  gratuitous  employi. 

Same. 

Same. 

Duties  of  employ^  for  reward. 

Duties  of  employ^  for  his  own  benefit. 

Contracts  for  service  limited  to  two  years. 

Employ^  must  obey  employer. 

Employ^  to  conform  to  usage. 

Degree  of  skill  required. 

Must  use  what  skill  he  has. 

What  belongs  to  employer. 

Duty  to  account. 

Employ^  not  bound  to  delirer  without  demand. 

Preference  to  be  giyen  to  employers. 

Responsibility  of  employ^  for  substitute. 

Responsibility  for  negligence. 

Surriying  employ^. 

Confidential  employment. 


Seo.  1975.  One  who,  without  consideration,  nnder- 
takes  to  do  a  service  for  another,  is  not  bound  to  pof* 
form  the  same,  but  if  he  actually  enters  upon  its  por* 
formance,  he  must  use  at  least  slight  care  and  diligence 
therein. 

N.  Y.  C.  C,  Sec.  1008. 

Seo.  1976.  One  who,  by  his  own  special  request,  in- 
duces another  to  intrust  him  with  the  performance  of  t 
service,  must  perform  the  same  fully.  In  other  caaes, 
one  who  undertakes  a  gratuitous  service  may  relinqnisli 
it  at  any  time. 
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This  distinction  is  reoognised  hy  the  civil  law,  bat  it  is 
not  clear  that  it  is  admitted  by  the  common  law.  There 
is  good  reason  for  it,  since  a  volunteer  of  this  kind  might 
seriously  mislead  one  who  relied  upon  him,  and  who  would 
otherwise  have  employed  some  one  else  for  a  compensatlon« 
and  thus  have  been  sure  of  the  service  he  required. 

N.  T.  C.  C,  See.  1009. 

Sec.  1977.     A  gratuitous  employ 6,  who  accepts  a  writ-  8«me. 
ten  power  of  attorney,  must  act  under  it  so  long  as  it 
remains  in  force,  or  until  he  gives  notice  to  his  employer 
that  he  will  not  do  so. 

Code  La.,  2971.  This  provision  is  new  to  the  common 
law;  but  is  founded  upon  justice.  By  retalniog  the  instru- 
ment, the  attorney  keeps  in  his  hands  a  power  which  he 
may  use  to  the  detriment  of  his  principal,  and  misleads  the 
latter  into  the  belief  that  he  will  use  it  for  his  benefit. 

N.  Y.  C.  C,  Sec.  1010. 

Sec.  1978.     One  who,  for  a  £:ood  consideration,  a£;rees  Dntieeof 
to  serve  another,  must  perform  the  service,  and  must  use  reward, 
ordinary  care  and  diligence  therein,  so  long  as  he  is  thus 
employed. 

N.  Y.  0.  C,  Sec.  1011. 

Sec.  1979.     One  who  is  employed  at  his  own  request  to  nntieeof 

do  that  which  is  more  for  his  own  advantage  than  for  hiso^ 

that  of  his  employer,  must  use  great  care  and  diligence  **°**** 
therein  to  protect  the  interest  of  the  latter. 

N.  Y.  C.  C,  Sec.  1012. 

Sec.  1980.    A  contract  to  render  personal  service,  other  contrMts 
than  a  contract  of  apprenticeship,  as  provided  in  the  chap-  ir^itodto" 
ter  on  Master  and  Servant,  cannot  he  enforced  against  the    ^®y**"- 
employe  heyond  the  term  of  two  years  from  the  com- 
mencement of  service  under  it,  but  if  the  employe  volun- 
tarily continues  his  service  under  it  beyond  that  time,  the 
contract  may  be  referred  to  as  afror<^ing  a  presumptive 
measure  of  the  compensation. 

N.  Y.  C.  C,  Sec.  1013. 

Sec  1981  An  employ^  must  substantially  comply  Employ^ 
with  all  the  directions  of  his  employer* concerning  the  cmpioyerf 
service  on  which  he  is  engaged,  even  though  contrary  to 
the  provisions  of  this  Title,  except  where  such  obedience 
IB  impocsible,  or  unlawful,  or  would  impose  new  and  un- 
reasonable burdens  upon  the  employ^,  or  in  case  of  an 
emergency  which,  according  to  the  best  information 
which  the  employ^  can  with  reasonable  diligence  obtain. 
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tbe  employer  did  not  contemplate,  in  which  be  cannot, 
with  reasonable  diligence,  be  consulted,  and  in  which 
non-compliance  is  judged  by  the  employe,  in  good  faith, 
and  in  the  exercise  of  reasonable  discretion,  to  be  abso- 
lutely necessary  for  the  protection  of  the  employer's 
interests.  In  all  such  cases,  the  employe  must  conform  as 
nearly  to  the  directions  of  his  employer  as  may  be  reason- 
ably practicable,  and  most  for  the  interest  of  the  latter. 

N.  Y.  C.  C,  Sec.  1014. 

Sec.  1982.  An  employe  must  perform  his  service  in 
conformity  to  the  usage  of  the  place  of  performance,  unless 
otherwise  directed  by  his  employer,  or  unless  it  is  imprac- 
ticable, or  manifestly  injurious  to  his  employer  to  do  so. 

Story  on  A^ncy,  Sec.  199  ;    Jobnaon  ti.  N.  T,  C«otral 
R.  R.,  31  Barb.,  106 ;  see  Horton  vs.  Morgan,  19  N.  T.,  170. 

N.T.C.C.,  Sec.  1016. 

Seo.  1988.  An  employ^  is  bound  to  exercise  a  reason- 
able degree  of  skill,  unless  his  employer  has  notice,  before 
employing  him,  of  his  want  of  skill. 

N.  T.  C.  C,  Sm).  1016. 

Sec.  1984.  An  employe  is  always  bound  to  use  such 
skill  as  he  possesses. 

Wilson  TR.  Brett,  11  M.  A  W.,  113. 
N.  Y.  C.  C,  Sec.  1017. 

Sec.  1985.  Everything  which  an  employ^  acquires  by 
virtue  of  his  employment,  except  the  compensation,  if  any, 
which  is  due  to  him  from  his  employer,  belongs  to  tbe 
latter,  whether  acquired  lawfully  or  unlawfully,  or  doriog 
or  after  the  expiration  of  the  term  of  his  employment. 

Code  La.,  2974;  see  Tenant  vs.  Elliott,  1  Bos.  A  P.,  3; 
Farmer  vs.  RosseU,  id.,  290 ;  Bousfleld  rs.  Wilson,  16  H. 
A  W.,  186;  Edmondstone  vs.  Hftrtshorne,  19  N.  Y.,  9. 

N.  Y.  0.  C,  Sec.  1018. 

Sec.  1986.  An  employ^  must,  on  demand,  render  to 
his  employer  just  accounts  of  all  his  transactions  io  tbe 
course  of  his  service,  as  often  as  may  be  reasonable,  and 
must,  without  demand,  give  prompt  notice  to  his  em- 
ployer of  everything  which  he  receives  for  his  accouot. 

Story  on  Agency,  Seo.  203  ;  Collyer  vs.  Dudley,  Tom.  A 
Russ.,  421 ;  by  Duer,  J.,  Heubacb  ts.  MuUniann,  t  D°^* 
227,  252;  see  Edmondstone  ts.  Hartshome,  19  N.  T.»9. 

N.  Y.  C.  C,  Seo.  1019. 
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Sec.  1987.    An   employ^   who  receives    anything    on   Employ* not 
account  of  his  employer,  in  any  capacity  other  than  that  deuverwith. 
of  a  mere  servant,  is  not  bound  to  deliver  it  to  him  until 
demanded,  and  is  not  at  liberty  to  send  it  to  him  from  a 
distance,  without  demand,  in  any  mode  involving  greater 
risk  than  its  retention  by  the  employ^  himself. 

N.  Y.  C.  C,  See.  1020. 

Sec.    1988.     An   employ^    who    has  any   business  to  Preference 

*      "^  "^  to  be  given 

transact  on  his  own  account,  similar  to  that  intrusted  to  tottmpioyen 
him  by  his  employer,  must  always  give  the  latter  ihe 
preference.  If  intrusted  with  similar  affairs  by  different 
employers,  he  must  give  them  preference  according  to 
their  relative  urgency,  or,  other  things  being  equal, 
according  to  the  order  in  which  they  were  committed  to 
him. 

There  is  no  direct  Authority  for  these  proyisions,  bat  they 
are  required  by  sound  principle. 

N.  Y.  C.  C,  Sec.  1021. 

Sec.  1989.     An  employ^,  who  is  expressly  authorized   Reqx>nflibii. 
to  employ  a  substitute,  is  liable  to  his  principal  only  for  empioy^for 
want  of  ordinary  care  in  his  selection.     The  substitute  is 
directly  responsible  to  the  principal. 

N.  Y.  C.  C,  Sec.  1022. 

Sec.  1990.    An  employ^,  who  is  guilty  of  a  culpable  nespomabu- 
degree  of  negligence,  is  liable  to  his  employer  for  the  neg^nce. 
damage  thereby  caused  to  the  latter ;  and  the  employer 
is  liable  to  him,  if  the  service  is  not  gratuitous,  for  the 
value  of  such  services  only  as  are  properly  rendered. 

N.  Y.  C.  C,  See.  1028. 

Sec.  1991.     Where  service  is  to  be  rendered  by  two  or  SurriTiug 
more  persons  jointly,  and  one  of  them  dies,  the  survivor  *"^®^  ' 
must  act  alone,  if  the  service  to  be  rendered  is  such  as 
he  can  rightly  perform  without  the  aid  of  the  deceased 
person,  but  not  otherwise. 

N.  Y.  C.  C,  Soc.  1024. 

Sec.  1992.     The  obligations  peculiar   to  confidential  coniidentiai 

employmenc 

employments  are  defined  in  the  Title  on  Trusts, 

K.  Y.  C.  C.»  Sec.  1025. 
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TBRMIHATIOH  OF  KMPLOTMSirT. 

8scTi02i  1996.  Termination  by  death,  etc.,  of  employer. 

1997.  Employment,  how  terminated. 

1998.  Continnanoe  of  lenriee  in  certain  eases. 

1999.  Termination  at  wilL 

2000.  Termination  by  employer  for  fanlt. 

2001.  Termination  by  employ^  for  fault 

2002.  Compensation  of  employ^  dismissed  for  caaM. 
2008.  Compensation  of  employ^  leaving  for  oanse. 

Termioation       Seg.  1996.     Evorj  employmeDt,  in  which  the  power  of 
ofe^ioy^.*  the  employ^  is  not  coupled  with  an  interest  in  its  sabject, 
is  terminated  by  notice  to  him  of^ — 

1.  The  death  of  the  employer;  or, 

2.  His  legal  incapacity  to  contract. 

This  section  alters  the  common  law  by  continuing  the 
power  until  the  agent  has  notice  of  the  principars  change 
of  condition.  Such  a  rule  is  advocated  by  Story  (AgeDQjr 
Sec.  495),  and  is  obviously  just. 

N.  Y.  0.  C,  Sec.  1026. 

Sko.  1997.    Every  employment  is  terminated — 

1.  By  the  expiration  of  its  appointed  term. 

2.  By  the  extinction  of  its  subject. 
8.  By  the  death  of  the  employ^ ;  or, 
4.  By  his  legal  incapacity  to  act  as  such. 

K.  T.  C.  C,  Sec.  102r. 

Sec.  1998.  An  employ^,  unless  the  term  of  his  service 
has  expired,  or  unless  he  has  a  right  to  discontinue  it  at 
any  time,  without  notice,  must  continue  his  service  after 
notice  of  the  death  or  incapacity  of  his  emplpyer,  so  far 
as  is  necessary  to  protect  from  serious  injury  the  interesU 
of  the  employer's  successor  in  interest,  until  a  reasonable 
time  after  notice  of  the  facts  has  been  communicated  to 
such  successor.  The  successor  must  compensate  the  em- 
ploy 6  for  such  service,  according  to  the  terms  of  the  con- 
tract of  employment. 

N.  T.  C.  C,  Seo.  1028. 

Seo.  1999.  An  employment  having  no  specified  term 
may  be  terminated  at  the  will  of  either  party,  on  notice 
to  the  other,  except  where  otherwise  provided  by  this 
Title. 

K.  T.  C.  0.»  Seo.  1029. 


Oontinuanco 
ofaerrices 
Id  certain 
cases. 
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Skc.  2000.    An  employment,  even  for  a  specified  term,  T*rminjti«i 
may  be  terminated  at  any  time  by  the  employer,  in  caHe  for  fault, 
of  any  wilful  breach  of  duty  by  the  employ^  in  the  course 
of  his  employment,  or  in  case  of  his  habitual  neglect  of 
bis  duty  or  continued  incapacity  to  perform  it. 

N.  T.  C.  C,  Sec.  1030. 

Sec.  2001.     An  employment,  even  for  a  specified  term,  Terminatioii 
may  be  terminated  by  the  employ^  at  any  time,  in  case  of  forfcoit. 
any  wilful  or  permanent  breach  of  the  obligations  of  his 
employer  to  him  as  an  employ^,  or  of  the  death  or  inca- 
pacity of  his  employer;  subject  to  the  provisions  of  Sec. 
1998. 

N.  T.  C.  C,  Sec.  1031. 

Sbo.  2002.    An  employe,  dismissed  by  his  employer  for  Oompram- 

good  cause,  is  not  entitled  to  any  compensation  for  services  empiqji 

rendered  since  the  last  day  upon  which  a  payment  became  forcaoM. 
due  to  him  under  the  contract. 

N.  T.  C.  C,  Sec.  1032. 

Sec.  2003.     An  employe,  who  quits  the  service  of  his  |jJ,"5J"**" 
employer  for  good  cause,  is  entitled  to  [such  proportion   JJJJi^^^ibr 
of]  the  compensation  which  would  become  due  in  case  of  »«»•• 
full  performance  [as  the  services  which  he  has  already 
rendered  bear  to  the  services  which  he  was  to  render  as 
full  performance]. 

N.  T.  C.  C,  Bee.  1033. 
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ARTICLE  L 


llASTBIt  AMD  SBBTAHT. 


Serrant, 
what. 


Term  of 
hiring. 


Same. 


Rencwnl 
of  hiring. 


Time  of 
■ervlce. 


K<*nrant  to 
p»j  over 
without 
diunand. 


Skctioh  3009.  Servant,  what. 

2010.  Term  of  hiring. 

2011.  Same. 

2012.  Renewal  of  hiring. 

2013.  Time  of  lervice. 

2014.  Servant  to  pay  over  without  demand. 
2016.  When  servant  may  be  discharged. 

Sko.  2009.  A  servant  is  one  who  is  employed  to  ren- 
der personal  service  to  his  employer,  otherwise  than  in 
the  pursuit  of  an  independent  calling,  and  who  in  sach 
service  remains  entirely  under  the  control  and  direction 
of  the  latter,  who  is  called  his  master. 

N.  Y.  C.  C.  Sec.  1034. 

Sko.  2010.  A  servant  is  presumed  to  have  been  hired 
for  such  length  of  time  as  the  parties  adopt  for  the  esti- 
mation of  wages.  A  hiring  at  a  yearly  rate  is  presumed 
to  be  for  one  year;  a  hiring  at  a  daily  rate,  for  one  day; 
a  hiring  by  piece  work,  for  no  specified  term. 

N.  T.  G.  C,  Soo.  1035. 

Sec.  2011.  In  the  absence  of  any  agreement  or  custom 
as  to  the  term  of  service,  the  time  of  payment,  or  rate  or 
value  of  wages,  a  servant  is  presumed  to  be  hired  by  the 
month,  at  a  monthly  rate  of  reasonable  wages,  to  be  paid 
when  the  service  is  performed. 

Substitute  fur  N.  Y.  0.  C,  Sec.  1036. 

S£C.  2012.  Where,  after  the  expiration  of  an  agree- 
ment respecting  the  wages  and  the  term  of 'service,  the 
parties  continue  the  relation  of  master  and  servant,  tbey 
are  presumed  to  have  renewed  the  agreement  for  the 
same  wages  and  term  of  service. 

N.  Y.  C.  C,  Sec.  1037. 

Sec  2013.  The  entire  time  of  a  domestic  servant  be- 
longs to  the  master;  and  the  time  of  other  servants  to 
such  extent  as  is  usual  in  the  business  in  which  they 
serve,  not  exceeding  in  any  case  ten  hours  in  the  day. 

N.  Y.  C.  C,  Sec.  1038. 

Sec.  2014.  A  servant  must  deliver  to  his  master,  as 
soon  as  with  reasonable  diligence  he  can  find  him,  every- 


CIVIL  CODE.  377 

thing  that  he  receives  for  his  account,  without  demand; 
but  he  is  not  bound,  without  orders  from  his  master,  to 
send  anything  to  him  through  another  person. 

N.  Y.  a  C,  Sec.  1039. 

Sec.  2015.    A  master  may  discharge  any  servant,  other   wben 
than  an  apprentice,  whether  engaged  for  a  fixed  term  or  ^^.  ^^^ 
notr-         "  **^*^ 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  ser- 
vice, or  ot  gross  immorality,  though  unconnected  with 
the  same ;  or, 

2.  If,  being  employed  aboat  the  person  of  the  master, 
or  in  a  confidential  position,  the  master  discovers  that  he 
has  been  guilty  of  misconduct,  before  or  after  the  com- 
mencement of  his  service,  of  such  a  nature  that,  if  the 
master  had  known  or  contemplated  it,  he  would  not  have . 
HO  employed  him. 

N.  Y.  C.  C,  Sec.  1040. 


ARTICLE  II. 

AOEMTS. 

Sbction  2010.  Agent  to  conform  to  bis  authority. 

2020.  Mast  keep  his  principal  informed. 

2021.  Collecting  agent. 

2022.  Reaponsibility  of  sub-agent. 

Sec.  2019.     An  agent  must  not  exceed  the  limits  of  his   Agent  to 
actual  authority,  as  defined  by  the  Title  on  Agency.  hisiinthority 

N.  Y.  C.  C,  Sec.  1041. 

Sec.  2020.     An  agent  must  use  ordinary  diligence  to   Mnstkeep 
keep  his  principal  informed  of  his  acts  in  the  course  of  il!formod!'^' 
the  agency. 

N.  Y.  C.  C,  Sec.  1042. 

Sec  2021.     An  agent  employed  to  collect  a  negotiable   coiiectiDg 
instrument  must  collect  it  promptly,  and  take  all  measures  ***"*' 
necessary  to  charge  the  parties  thereto,  in  case  of  its  dis- 
houor;  and,  if  it  is  a  bill  of  exchange,  must  present  it  for 
acceptance  with  reasonable  diligence. 

N.  Y.  C.  C,  Sec.  1043. 

Sec  2022.     A  mere  agent  of  an  agent  is  not  responsible   R^Bpomtibii- 
as  such  to  the  principal  of  the  latter.  agent. 

N.  Y.  C.  C,  Sec.  1044. 

48 
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ARTICLE  III. 


FACTORS. 

Section  2026.  Factor,  what. 

2027.  Obedience  required  from  factor. 

2028.  Sales  on  credit. 

2020.  Liability  of  factor  under  gaaranty  commisrion. 
2030.  Factor  cannot  relieve  himself  from  liability. 

fiictor.what  Seo.  2026.  A  factOF  is  an  agent  who  is  employed  by 
another  to  buy  or  sell  property  for  him,  and  is  vested  by 
the  latter  with  the  possession  of  the  property. 

N.  T.  C.  C,  Sec.  1045. 

obodienco  Seo.  2027.  A  factor  mast  obey  the  instructions  of  hi» 
from  ftctor.  principal  to  the  same  extent  as  any  other  employ^,  not- 
withstanding any  advances  he  may  have  made  to  his 
principal  upon  the  property  consigned  to  him,  except 
that  if  the  principal  forbids  him  to  sell  at  the  market 
price,  he  may,  nevertheless,  sell  for  his  reimbursement, 
after  giving  to  his  principal  reasonable  notice  of  his 
intention  to  do  so,  and  of  the  time  and  place  of  sale,  and 
proceeding  in  all  respects  as  a  pledgee. 

N.  T.  C.  C,  See.  1046. 


Sales  on 
credit. 


Liability  of 
ftctor  ander 
guaranty 
commiiwion. 


Seo.  2028.  A.  factor  may  sell  property  consigned  to 
him,  on  such  credit  as  is  usual ;  but,  having  once  agreed 
with  the  purchaser  upon  the  term  of  credit,  may  not 
extend  it. 

N.  T.  C.  C,  See.  1047. 

Sec.  2029.  A  factor  who  charges  his  principal  with  a 
guaranty  commission  upon  a  sale,  thereby  assumes  abso- 
lutely to  pay  the  price  when  it  falls  due,  as  if  it  wero  » 
debt  of  his  own,  and  not  as  a  mere  guarantor  for  the 
purchaser;  but  he  does  not  thereby  assume  any  addi- 
tional responsibility  for  the  safety  of  his  remittance  of 
the  proceeds. 

N.  Y.  C.  O.p  Beo.  t048. 

Factor  can-        Seo.  2030     A  factor  who  receives  property  for  sale, 

notrolieTe  m.       mt        f 

himself fh)m  undcr  a  £ceaeral  aerreement  or  usa&:e  to  guarantee  tne 
sales  or  the  remittance  of  the  proceeds,  cannot  relieve 
himself  from  responsibility  therefor,  without  the  consent 
of  his  principal. 

N.  T.  C.  C,  Beo.  1049. 
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ABTICLB  IV. 

8HIPKA8TKR8. 

Sbctiok  2034.  Appointment  of  master. 

2035.  When  must  be  on  board. 

2036.  Pilotage. 

2037.  Power  of  master  orer  seamen. 

2038.  Power  of  master  over  passengers. 

2039.  Impressing  private  stores. 

2040.  When  may  abandon  the  ship^. 

2041.  Duties  on  abandonment. 

2042.  When  master  cannot  trade  on  his  own  account. 

2043.  Oare  and  diligence. 

2044.  Authority  of  master. 

Seo.  2084.     The  maBter  of  a  ship  is  appointed  by  the  ^pp^°^- 
owner,  and  holds  daring  his  pleasure.  master. 

N.  Y.  C.  0.,  Sec.  1060. 

Seo.  2035.    The  master  of  a  ship  is  bound  to  be  always  when  must 
on  board  when  entering  or  leaving  a  port>  harbor  or  river. 

N.  Y.  C.  C,  Seo.  1061. 

Sec.  2036.     On  entering  or  leaving  a  port,  harbor  or  Pilotage, 
river,  the  master  of  a  ship  must  take  a  pilot  if  one  offers 
himself,  and  while  the  pilot  is  on  board,  the  navigation 
of  the  ship  devolves  on  him. 

N.  Y.  G.  C,  Sec.  1062. 

NoTK. — Begulations  respecting  pilots  of  this  State  are 
contained  in  the  Political  Code. 

Seo.  2037.    The  master  of  a  ship  may  enforce  the  obedi-  Power  of 
ence  of  the  mate  and  seamen  to  his  lawfnl  commands  by   mm«n.^ 
confinement  and  other  reasonable  corporal  punishment, 
not  prohibited  by  Acts  of  Congress,  being  responsible  for 
the  abuse  of  his  power. 

N.  Y.  0.  C,  Sec.  1063. 

Sec.  2088.     The  master  of  a  ship  may  confine  any  per-  power  of 
son  on  board,  during  a  voyage,  for  wilful  disobedience  to  ^Mengm 
his  lawful  commands. 

K.  Y.  C.  C,  See.  1064. 

Sec.  2039.    If,  during  a  voyage,  the  ship^s  supplies  fail,  impreadng 
the  master,  with  the  advice  of  the  officers,  may  compel  stores. 
persons  who  have  private  supplies  on  board  to  surrender 
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them  for  the  common  want,  oti  payment  of  their  valne or 
giving  security  therefor 

N.  Y.  C.  C,  Sec.  1065. 

S£0.  2040.  The  master  of  a  ship  must  not  abandoD  it 
during  the  voyage,  without  the  advice  of  the  other  offi- 
cers. 

N.  T.  G.  C,  Sec.  1058. 

Seo.  2041.  The  master  of  a  ship,  upon  abandoning  it, 
must  carry  with  him,  so  far  as  it  is  in  his  power,  the  money 
and. the  most  valuable  of  the  goods  on  board,  under  pen- 
alty of  being  personally  responsible.  If  the  articles  thus 
taken  are  lost  from  causes  beyond  his  control,  he  is  exon- 
erated from  liability. 

N.  T.  C.  C,  Sec.  1057. 

t^!5^t'        S^^-  2042.    The  master  of  a  ship,  who  engages  for  a 
Sraa^iit.  c<^™"^on  profit  on  the  cargo,  must  not  trade  on  bis  own 

account,  and  if  he  does,  he  must  account  to  his  employer 

for  all  profits  thus  made  by  him. 

N.  Y.  G.  C,  Sec.  1058. 

Sec.  2043.  The  master  of  a  ship  must  use  great  care 
and  diligence  in  the  performance  of  his  duties,  and  is 
responsible  for  all  damage  occasioned  by  his  negligence, 
however  slight. 

N.  Y.  G.  C,  Sec.  1059. 

Sec.  2044.  The  authority  and  liability  of  the  master 
of  a  ship,  as  an  agent  for  the  owners  of  the  ship  and 
cargo,  are  regulated  b}-  the  Title  on  Agency. 

K.  Y.  C.  G.,  Sec.  1000. 


Care  and 
diligence. 


Authority 
of  master. 


ARTIGLB  V. 


KATB8   AKD  SIAIIBN. 

SicnoR  2048.  Mate,  what. 

2049.  Seamen,  wbat. 

2050.  Mate  and  seameoi  how  engaged  and  discharged. 

2051.  Unseaworthy  vesseL 

2052.  Seamen  not  to  lose  wages  or  lien  by  agreement 

2053.  Special  agreement  with  seamen. 

2054.  Wages  depend  on  freightage. 

2055.  When  wages,  etc.,  begin. 

2058.  Wages,  where  voyage  is  broken  np  before  depsrtare. 
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SscTiox  2057.  WroDgfttl  diaoharge. 

2058.  Wages,  when  not  lost  by  wreck. 

2059.  Certificate. 
2000.  Disabled  teamen. 

2061.  Maintenance  of  seamen  daring  sickness. 

2062.  Death  on  the  voyage. 

2063.  Theft,  etc.,  forfeits  wages. 

2064.  Seamen  cannot  ship  goods. 

2065.  Embeislement  and  injuries. 

2066.  Law  governing  seamen. 

Sec.  2048.    The  mate  of  a  ship  is  the  officer  next  in    Mate,  what, 
rank  to  the  master,  and  in  case  of  the  master's  disahility 
he  mast  take  his  place.     By  so  doing  he  does  not  lose 
any  of  his  rights  as  mate. 

N.  Y.  C.  C,  Sec.  1061. 

Sec.  2049.     All  persons  employed  in  the  navigation  of   Seamen, 
a  ship,  or  upon  a  voyage,  other  than  the  master  and  mate, 
are  to  be  deemed  seamen,  within  the  provisions  of  this 
Code. 

N.  Y.  C.  C,  See.  1062. 

Sec.  2050.     The  mate  and  seamen  of  a  ship  are  ensraficed    Mate  and 

"^  °    °  leamen,  bow 

by  the  master,  and  may  be  discharged  by  him  at  any  pe-  engagwi  anu 
riod  of  the  voyage,  for  wilful  and  persistent  disobedience 
or  gross  disqualification,  but  cannot  otherwise   be  dis- 
charged before  the  termination  of  the  voyage. 

N.  Y.  C.  C,  Sec.  1068. 

Seo.  2051.    A  mate  or  seaman  is  not  bound  to  go  to  sea  unseaw'rtby 
in  a  ship  that  is  not  seaworthy ;  and  if  there  is  reasonable   ^'^ 
doubt  of  its  seaworthiness,  he  may  refuse  to  proceed  until 
a  proper  survey  has  been  had. 

K.  Y.  C.  C,  See.  1064. 

Sec.  2052.    A  seaman  cannot,  by  reason  of  any  agree-  seaman  not 
ment,  bo  aeprived  of  bis  lien  upon  the  ship,  or  of  any   ori^^^^ 
remedy  for  the  recovery  of  his  wages  to  which  he  would    •*^*°*'"  • 
otherwise  have  been  entitled.     Any  stipulation  t>y  wKich 
he  consents  to  abandon  his  right  to  wages  in  case  of  the 
loss  of  the  ship,  or  to  abandon  any  right  he  may  have  or 
obtain  in  the  nature  of  salvage,  is  void. 

N.  Y.  G.  C,  Sec.  1065. 

Seo.  2053.    No  special   agreement  entered   into   by  a  special 
seaman  can  impair  any  of  his  rights,  or  add  to  any  of  his  ^luhMamen 
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obligations,  as  defined  by  law,  on  less  he  fallj  understaDds 
the  effect  of  the  agreement,  and  receives  a  fair  compensa- 
tion therefor. 

N.  T.  G.  C,  See.  1066. 

T'^^don         ^*^*  2054.     Except  as  hereinafter  provided,  the  wages 
freightage,     of  scamcn  are  due  when,  and  so  far  only  as,  freightage  is 

earned,  unless  the  loss  of  freightage  is  owing  to  the  fault 

of  the  owner  or  master. 

N.  Y.  C.  C,  Sec.  1067. 

2?*b«S?"*  ^*^'  2055.  The  right  of  a  mate  or  seaman  to  wages 
and  provisions  begins  either  from  the  time  he  begins 
work,  or  from  the  time  specified  in  the  agreement  for 
his  beginning  work,  or  from  his  presence  on  board, 
whichever  first  happens. 

N.  Y.  C.  C,  S«c.  1068. 

Wage*,  Sec.  2056.     Where  a  voyage  is  broken  up  before  de- 

•geubrdcen  parturc  of  the  ship,  the  seamen  mast  be  paid  for  the  time 
departare.      they  havc  scrved,  and  may  retain  for  their  indemnitj 
such  advances  as  they  have  received. 

N.  Y.  C.  C,  See.  1069. 

wrongftii  Sec.  2057.     When  a  mate  or  seaman  is  wrongfully  dis- 

charged,  or  is  driven  to  leave  the  ship  by  che  cruelty  of 
the  master  on  the  voyage,  it  is  then  ended  with  respect 
to  him,  and  he  may  thereupon  recover  his  full  wages. 

N.  Y.  C.  C,  Sec.  1070. 

Wages  when       Sbc.  2058.    In  casc  of  loss  or  wreck  of  the  ship,  a  sea- 

wreck.  man  IS  entitled  to  his  wages  up  to  the  time  of  the  loss  or 

wreck,  whether  freightage  has  been  earned  or  not,  if  he 

exerts  himself  to  the  utmost  to  save  the  ship,  cargo  and 

stores. 

This  provision  is  Babstantially  enacted  in  England  (SUti. 

7  ft  8  Vict,  Chap.  112,  Seo.  17),  making  the  seamMi's  right. 

•  however,  absolutely  dependant  upon  the  officer's  certlfirsle. 

N.  Y.  C.  C,  Sec.  1071. 

Certificate.  Sec.  2059.  A  Certificate  fi-om  the  master  or  chief  sur- 
viving officer  of  a  ship,  to  the  effect  that  a  seaman  ex- 
erted himself  to  the  utmost  to  save  the  ship,  cargo  and 
stores,  Is  presumptive  evidence  of  the  fact 

N.  Y.  C.  C,  Sec.  1072. 
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Seo.  2060.  Where  a  mate  or  seaman  is  prevented  from  DiMbied 
rendering  service  by  illness  or  injury,  incurred  without 
his  fault  in  the  discbarge  of  bis  duty  on  the  voyage,  or 
by  being  wrongfully  discharged,  or  by  a  capture  of  the 
ship,  he  is  entitled  to  wages  notwithstanding;  but  in 
case  of  capture,  a  ratable  deduction  for  salvage  is  to  be 
made. 

N.  Y.  C.  C,  Se«.  1073. 

Skc.  2061.     If  a  mate  or  seaman  becomes  sick  or  disa-   Maintenaow 

of  86aineD 

bled  during  the  voyage,  without  his  fault,  the  expense  of  during  sick- 
furnishing  him  with  suitable  medical  advice,  medicine, 
attendance,  and  other  provision  for  his  wants,  must  be 
borne  by  the  ship  till  the  close  of  the  voyage. 

N.  Y.  C.  C,  8oo.  1074. 

Seo.  2062.    If  a  mate  or  seaman  dies  during  the  voy-  Death  on th« 
age,  his  personal  representatives  are  entitled  to  his  wages  ^°'^*" 
to  the  time  of  his  death,  if  he  would  have  been  entitled 
to  them  had  he  lived  to  the  end  of  the  voyage. 

N.  T.  C.  C,  Soc.  1075. 

Sec.  2063.     Desertion  of  the  ship  without  cause,  or  a  Theft,  etc., 
justifiable  discharge  by  the  master  during  the  voyage,  i^V 
for  misconduct,  or  a  theft  of  any  part  of  the  cargo  or 
appurtenances  of  the  ship,  or  a  wilful  injury  thereto  or 
to  the  ship,  forfeits  all  wages  due  for  the  voyage  to  a 
mate  or  seaman  thus  in  fault. 

N.  Y.  C.  C,  See.  1076. 

Seo.  2064.     A  mate  or  seaman  may  not,  under  any  pre-   seamen 

,  .  ,  ,  .  .   t  .      .  cannot  ship 

text,  ship  goods  on  his  own  account  without  permission   goods. 
from  the  master. 

N.  Y.  C.  C,  Sec.  1077. 

Seo.  2065.    If  any  part  of  the  cargo  or  appurtenances   Embc»ie- 
of  a  ship  is  embezzled  or  injured  by  the  mate  or  a  sea-  injuries 
man,  the  offender,  or,  if  it  is  not  known  which  is  the 
oifender,  all  those  of  whom  negligence  or  fault  may  be 
preaamed,  must  make  good  the  loss. 

N.  Y.  C.  C,  Sec.  1078. 

Sec.  2066.    The  shipment  of  officers  and  seamen,  and   Lawgorfrn- 

Ing  seamen. 

their  rights  and  duties,  arc  further  regulated  by  Acts  of 
Congress. 

N.  Y.  C.  C,  Sec.  1079. 
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ARTICLE  VI. 


ships'  kahagers. 


Manager, 
what. 


Dntiee  of 
maoager. 


8ECTiO!r  2070.  Manager,  what 

2071.  Duties  of  manager. 

2072.  Compensation. 

Sec.  2070.  The  general  agent  for  the  owners,  in  re- 
spect to  the  care  of  a  ship  and  freight,  is  called  the  man- 
ager. If  he  is  a  part  owner  he  is  also  called  the  manag- 
ing owner. 

N.  Y.  C.  C,  See.  1080. 

Sec.  2071.  Unless  otherwise  directed,  it  is  the  dnty  of 
the  manager  of  a  ship  to  provide  for  the  complete  sea- 
worthiness of  a  ship;  to  take  care  of  it  in  port;  to  see 
that  it  is  provided  with  necessary  papers,  with  a  proper 
master,  mate  and  crew,  and  supplies  of  provisions  and 
stores. 

N.  y.  C.  C,  See.  1081. 


Compensa- 
tion. 


Sec.  2072.     A  managing  owner  is  presumed  to  have  no 
right  to  compensation  for  bis  own  services. 

N.  Y.  C.  C,  Sec.  1082. 


CHAPTER  III. 


Volantary 
intorference 
with  prop* 
eriy. 


SERVICE   WITHOUT   EMPLOYMENT. 

Section  2078.  Voluntary  interference  with  property. 
2079.  Salyage. 

Seo.  2078.  One  who  officiously,  and  without  the  con- 
sent of  the  real  or  apparent  owner  of  a  thing,  takes  it 
into  his  possession,  for  the  purpose  of  rendering  a  service 
about  it,  must  complete  such  service,  and  use  ordinaiy 
care,  diligence  and  reasonable  skill  about  the  same.  He 
is  not  entitle  d  to  any  compensation  for  his  service  or  ex- 
penses, except  that  he  may  deduct  actual  and  necessary 
expenses,  incurred  by  him  about  such  service,  from  any 
profits  which  his  service  has  caused  the  thing  to  acquire 
for  its  owner,  and  must  account  to  the  owner  for  the 
residue. 

N.  Y.  C.  C,  Sec.  1083. 
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Seo.  2079.  AnypersoD,  other  than  the  master,  mate  or  s^th*. 
a  seamao  thereof,  who  rescues  a  ship,  her  appartenances 
or  cargo  from  danger,  is  entitled  to  a  reasonable  com- 
pensation therefor,  to  be  paid  out  of  the  property  saved. 
He  has  a  lien  for  such  claim,  which  is  regulated  by  the 
Title  on  Ltem, 

N.  T.  G.  C,  Bee.  1084. 


TITLE    VIL 

CARRIAGE. 

Cbaptkr    I.  CARRIAGE  IN  GENERAL. 
II.  CARRIAGE  OF  PERSONS. 

III.  CARRIAGE  OP  PROPERTY. 

IV.  CARRIAGE  OF  MESSAGES. 
V.  COMMON  CARRIERS. 


CHAPTER  I. 

CARRIAGE  IN   GENERAL. 

SicnoH  20S5.  Contract  of  oarriage. 

2080.  Different  kinda  of  earrien. 

2087.  Marine  and  inland  carriers,  what. 

2088.  Carriers  by  sea. 

2089.  Obligations  of  gratuitous  carriers. 

2090.  Obligatio&s  of  gratuitous  carrier  who  has  begun  to  carry. 

Sec  2085.     The  contract  of  carriage  is  a  contract  for  oontnetor 
the  conveyance  of  property,  persons  or  messages,  from  **™**^ 
one  place  to  another. 

N.  T.  C.  C,  Seo.  1085. 

Sec.  2086.     Carriage  is  either —  DUbreat 

1.  Inland;  or,  carriii 

2.  Marine. 

N.  Y.  C.  C,  Seo.  1088. 

Sbo.  2087.     Carriers  upon  the  ocean  and  upon  arms  of  Marine  aai 

1  '  Inlaad  car- 

the  sea  are  marine  carriers.    All  others  are  inland  carriers.  rt«"«  what. 

N.  Y.  0.  C,  See.  1087. 
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CtrHen  Sbo.  20S8.    Bights  and  daties  peculiar  to  carriers  bj 

sea,  are  defined  by  Acts  of  Congress. 

N.  Y.  0.  C,  S«o.  1089. 

JJJg^°^       Seo.  2089.     Carriers  without  reward  are  subject  to  the 
c«ni«r».        same  rules  as  employes  without  reward,  except  so  far  as 
is  otherwise  provided  by  this  Title. 

N.  Y.  C.  C,  See.  1090. 

OMigatiopi  Sbo.  2090.  A  carrier  without  reward,  who  has  begun 
^ritorwho  to  perform  his  undertaking,  must  complete  it  in  like  man- 
to  owry.        ner  as  if  he  had  received  a  reward,  unless  he  restores  the 

person  or  thing  carried  to  as  favorable  a  position  as  before 

he  commenced  the  carriage. 

N.  Y.  C.  C,  Sec  1091. 


CHAPTER  11. 
oAaaiAos  OF  persons. 

Artxclk    L  Gbatuitous  Cabriaoi. 
n.  Cabbiaos  fob  Riwabd. 


ARTICLE  I. 

6BATUIT0U8  CABRIAOB  OF  PBB80H8. 

SiOTXOH  2096.  Decree  of  oare  required. 

i^^v^^  Sro.  2096.    A  carrier  of  persons  without  reward  moBt 

cere  re-  «         »     .  #i  • 

qeired..        nge  Ordinary  care  and  diligence  for  their  safe  carriage. 

N.  Y.  C.  C,  Seo.  1092. 


ARTICLE  II. 

CABRIAGE  FOR  RBWARO. 

Sbction  2100.  Qenerel  daties  of  carrier. 

2101.  Vehicles. 

2102.  Kot  to  orerload  his  vehiole. 

2103.  TreatnvBDt  of  passengers. 

2104.  Rate  of  speed  and  delays. 

Genenada.       Ssc.  2100.    A  Carrier  of  persons  for  reward  must  om 
rier.  the  utmost  care  and  diligence  for  their  safe  carriage,  mw 
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provide  everything  necessary  for  that  purpose,  and  must 
exercise  to  that  end  a  reasonable  degree  of  skill. 

N.  Y.  C,  C,  Sec.  1093. 

Sic.  2101.    A  carrier  of  persons  for  reward  is  bonnd  vehiciet. 
to  provide  vehicles  safe  and  fit  for  the  purposes  to  which 
they  are  pat,  and  is  not  excused  for  default  in  this  respect 
by  any  degree  of  care. 

N.  T.  C.  C,  Seo.  1094. 

Sec  2102.    A  carrier  of  persons  for  reward  must  not  Nottoorer. 
overcrowd  or  overload  his  vehicle.  rehicie. 

N.  T.  C.  C,  Seo.  1095. 

•Sko.  2103.    A  carrier  of  persons  for  reward  must  give  TrMiaeDt 
to  passengers  all  such  accommodations  as  are  usual  and  ^enT^' 
reasonable,  must  treat  them  with  civility,  and  give  them 
a  reasonable  degree  of  attention. 

N.  Y.  C.  C,  Seo.  1096. 

Seo.  2104.    A  carrier  of  persons  for  reward  must  travel  R&ieofspeed 
at  a  reasonable  rate  of  speed,  and  without  any  unreason-  *°       ^ 
able  delay,  or  deviation  from  his  proper  route. 

N.  Y.  0.  C,  See.  1097. 


CHAPTEE  III. 

OARRIAQB  AND   PROPERTY. 

Artiolv    I.  Grheral  Defihitiohs. 

II.  Obligations  of  the  Carrier. 
III.  Bill  of  Lading. 

IV.    FRBIOnTAGB. 

v.  General  Average. 


ARTTCLig  I. 

CTRNBRAL  DBFINITIOHS. 

Srctiov  2110.  Freight,  consignor,  etc,  wbat. 


Sso.  2110.    Property  carried  is  called  freight,  the  re«  iMght, 
ward,  if  any,  to  be  paid  for  its  carriage  is  called  freight-  wKT'  ***" 
age,  the  person  who  delivers  the  freight  to  the  carrier  is 
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called  the  coDBigDor,  and  the  person  to  whom  it  is  to 
delivered  is  called  the  coDsignee. 

N.  Y.  0.  C,  Sec.  1098. 


ARTICLE  n. 


Care  and 
diligence 
reqaired  of 
carrien. 


Oarrierto 
cbey  dlrec- 
tiont. 


Oonfliot 
oforden. 


Stowage,  de« 
TiatioD,  etc. 


OBLIOATIOHS  OF  THX  CABRIBB. 

Sbctioh  2114.  Care  and  dilij^noe  reqaired  of  oarriera. 
2116.  Carrier  to  obey  directions. 

2116.  Conflict  of  orden. 

2117.  Stowage,  deviation,  etc 

2118.  Delirery  of  flreight 
2110.  Place  of  delivery. 

2120.  Obligations  of  carrier  when  ftreight  ia  not  delWered  to  eqp- 

flignee. 

2121.  How  carrier  may  terminate  bis  liability. 

2122.  When  consignee  cannot  be  found. 

Sec.  2114.  A  carrier  of  property  for  reward  must  use 
at  least  ordinary  care  and  diligence  in  the  performance 
of  all  bis  duties.  A  carrier  without  i-eward  must  use  at 
least  slight  care  and  diligence. 

N.  Y.  C.  C,  Sec.  1099. 

Sec.  2115.  A  carrier  must  comply  with  the  directions 
of  the  consignor  or  consignee,  to  the  same  extent  that  an 
employ^  is  bound  to  comply  with  those  of  his  employer. 

N.  T.  C.  C,  Sec.  1100. 

Sec  2116.  When  nhe  directions  of  a  consignor  and 
consignee  are  conflicting,  the  carrier  must  comply  with 
those  of  the  consignor  in  respect  to  all  matters  except 
the  delivery  of  the  freight,  as  to  which  he  must  comply 
with  the  directions  of  the  consignee,  unless  the  eonsi>;n(>r 
has  specially  forbidden  the  carrier  to  receive  orders  Irom 
the  consignee  inconsistent  with  his  own. 

N.  T.  C.  C,  Sec.  1101. 

f 

•  % 

Sec  2117.     A  marine  carrier  must  not  stow  freight 

upon  deck  during  the  voyage,  except  where  it  is  usual  to 

do  so,  nor  make  any  improper  deviation  from  or  delay  in 

the  voyage,  nor  do  any  other  unnecessary  act  which 

would  avoid  an  insurance  in  the  usual  form  upon  the 

freight. 

N.  T.  C  C,  See.  1102. 
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Sec.  2118.    A  carrier  of  property  mast  deliver  it  to  the   DeUyery 
consignee,  at  the  place  to  which  it  is  addressed,  in  the 
manner  nsoal  at  that  place. 

N.  T.  C.  C,  Seo.  1108. 

Seo.  2119.    If  there  is  no  usage  to  the  contrary  at  the  piac«of 
place  of  delivery,  freight  must  be  delivered  as  follows:        ^^'^•^^ 

1.  If  carried  upon  a  railway  owned  or  managed  by  the 
carrier,  it  may  be  delivered  at  the  station  nearest  to  the 
place  to  which  it  is  addressed. 

2.  If  carried  by  sea  from  a  foreign  country,  it  may  be 
delivered  at  the  wharf  where  the  ship  moors,  within  a 
reasonable  distance  from  the  place  of  address;  or,  if  there 
is  no  wharf,  on  board  a  lighter  alongside  the  ship;  or, 

3.  In  other  cases,  it  must  be  delivered  to  the  consignee 
or  his  agent,  personally,  if  either  can,  with  reasonable 
diligence,  be  found. 

N.  T.  C.  C,  See.  1104. 

Seo.  2120.    If,  for  any  reason,  a  carrier  does  not  deliver  obUgaWoM 
freight  to  the  consignee  or  his  agent  personally,  he  must  ihenfrSght 
give  notice  to  the  consignee  of  its  arrival,  and  keep  the  ^rS*tooon" 
same  in  safety,  upon  his  responsibility  as  a  carrier,  until  "^^ 
the  consignee  has  had  a  reasonable  time  to  remove  it. 

N.  T.  C.  C,  See.  1106. 

Seo.  2121.    If  a  consignee  does  not  accept  and  remove  Howowrier 
freight  within  a  reasonable  time  after  the  carrier  has  ful-  ^Qa|[^'hit 
filled  his  obligation  to  deliver,  or  duly   offered  to  fulfil  "»»>*"*y- 
the  same,  the  carrier  may  exonerate  himself  from  further 
liability  by  placing  the  freight  in  a  suitable  warehouse, 
on  storage,  and  giving  notice  thereof  to  the  consignee. 

N.  Y.  0.  C,  See.  1108. 

Seo.  2122.    If  a  consignee  of  freight  cannot,  with  rea-  when  eon- 
Bonabie  diligence,  be  found,  the  carrier  may  place  it  in  a  n(Sbei^d. 
suitable  warehouse  for  his  account,  but  must  give  notice 
thereof  to  the  consignor. 

N.  Y.  0.  C,  Sec.  1107. 
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ABTICLE  HL 

BILL  OF  LADTHO. 

SxcTioH  2126.  Bill  of  lading,  what 

2127.  Bill  of  lading  negotiable. 

2128.  Same. 

3129.  Effect  of  bill  of  lading  on  rights,  etc.,  of  carrier. 
2180.  BUk  of  lading  to  be  given  to  consignor. 

2131.  Carrier  vxantntod  by  deliyery  aooording  to  bill  of  ladinf . 

2132.  Carrier  maj  demnid  wivender  of  bill  of  lading  before  de- 

livery. 

Biuofiad-         Sso.  2126.     A  bill  of  lading  is  an  instrameiit  in  writ- 
^'  *  log,  Bigned   by  a  carrier  or  his  agent,  deBcribing  the 

freigbt  so  as  to  identify  it,  stating  tbe  name  of  the  con- 
signor, the  terms  of  the  contract  for  carriage,  and  agree- 
ing or  directing  that  tbe  freigbt  be  delivered  to  the  order 
or  assigns  of  a  speci6ed  person  at  a  specified  place. 

N.  T.  0.  C,  Sec.  1108. 

BUI  of  lad.  Sec  2127.  All  the  title  to  the  freigbt  which  tbe  first 
ti!S>ulT'  bolder  of  a  bill  of  lading  bad  wben  be  received  it,  passeB 
to  every  subsequent  indorsee  tbereof  in  good  faith  and 
for  value,  in  the  ordinary  course  of  business,  with  like 
effect  and  in  like  manner  as  in  tbe  case  of  a  bill  of  ex- 
change. 

Tbis  provision  is  conformable  to  the  general  intention  of 
merchants,  and  it  is  not  certain  that  it  is  not  the  lav  eC 
this  StaU  (see  Dows  vs.  Oreene,  24  N.  Y.,  588;  Dowi  vs. 
Rush,  28  Barb.,  185 ;  but  compare  Dows  vs.  Perrin,  K 
N.  Y.,  832).  A  provision,  somewhat  similar,  has  been  en- 
acted in  England  (18  A  19  VicL,  Chap,  lil);  and  in  thii 
Bute  (Laws  1859,  Chap.  353). 

N.  Y.  C.  C,  Sec.  1109. 


Sec.  2128.    Wben  a  bill  of  lading  is  made  to  "bearer, 
or  in  equivalent  terms,  a  simple  transfer  tbereof,  by  de- 
livery, conveys  tbe  same  title  as  an  indorsement. 

N.  Y.  C.  C,  Sec.  1110. 

Bffaotof  bui      Sec.  2129.    A  bill  of  lading  does  not  alter  the  rights 
rights,  etc.,  Or  obligations  of  tbe  carrier,  as  defined  in  this  chapter, 
unless  it  is  plainly  inconsistent  tberewitb. 

N.  Y.  c.  C,  Sec.  1111. 

Biusofiad.       Seo.  2130.    A  carrier  must  subscribe  and  deliver  to  the 

given  to        consignor,  on  demand,  any  reasonable  number  of  bills  of 

^      ^'      lading,  of  tbe  same  tenor,  expressing  truly  the  original 

contract  for  carriage ;  and  if  be  refuses  to  do  so,  the  cod- 
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Bignor  may  take  the  freight  from  him,  and  recover  from 
him,  besides,  all  damage  thereby  occasioned. 

N.  Y.  0.  C,  Seo.  IIIJ. 

Sec.  2131.    A  carrier  is  exonerated  from  liability  for  carrier  «x. 
freight,  by  delivery  thereof,  in  good  faith,  to  any  holder  dSuTering' 
of  a  bill  of  lading  therefor,  properly  indorsed,  or  made  in  buiofuSing 
favor  of  the  bearer. 

K.  Y.  c.  C,  Soc.  1113. 

NoTs. — This  is  a  necessary  result  of  Seo.  2127. 

Seo.  2132.    When  a  carrier  has  given  a  bill  of  lading,  Carrier  may 

or  other  instrament  sabstantially  eqaivalent  thereto,  he  render  of 

may  reqnire  its  surrender,  or  a  reasonable  indemnity  before de. 
against  claims  thereon,  before  delivering  the  freight.         ^^^' 

N.  Y.  C.  C,  Seo.  nu. 


ARTICLE  IV. 

FRBIOHTAGB. 

Section  2136.  When  freightage  is  to  he  paid. 

2137.  Consignor,  when  liable  for  freightage. 

2138.  Consignee,  when  liable. 
2189.  Natural  increase  of  freight. 

2140.  Apportionment  by  contract. 

2141.  Same. 

2142.  Apportionment  according  to  distance. 

2143.  Freight  carried  farther  than  agreod,  etc. 

2144.  Carrier's  lien  for  freightage. 

Seo.  2136.     A  carrier  may  reqnire  his  freightage  to  be  when 
paid  upon  his  receiving  the  freight;  but  if  he  does  not  de-  totobepnid. 
mand  it  then,  he  cannot  until  he  is  ready  to  deliver  the 
freight  to  the  consignee. 

N.  T.  C.  C,  See.  1115. 

Sec.  2137.  The  consignor  of  freight  is  presumed  to  be  conaigDor. 
liable  for  the  freightage,  but  if  the  contract  between  him  for  freight, 
and  the  carrier  provides  that  the  consignee  shall  pay  it, 
and  the  carrier  allows  the  consignee  to  take  the  freight, 
he  cannot  afterwards  recover  the  freightage  from  the 
consignor. 

K.  T.  C.  C,  See.  1116. 


■«•. 
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OonaigBM, 
whan  liable. 


Sbo.  2138.  The  coDsigDoe  of  freight  is  liable  for  the 
freightage,  if  he  accepts  the  freight  with  notice  of  the 
iDtention  of  the  consignor  that  he  should  pay  it. 


Nstoral  in« 
cr— le  of 
freight. 


Apportion. 

mentby 

coDtrmct. 


N.  Y.  C.  C,  8«o.  1117. 

Sso.  2189.  No  freightage  can  be  charged  upon  the 
natural  increase  of  freight. 

N.  Y.  0.  0.,  Sec.  1118. 

Sso.  2140.  If  freightage  is  apportioned  by  a  bill  of 
lading  or  other  contract  made  between  a  consignor  and 
carrier,  the  carrier  is  entitled  to  payment,  according  to 
the  apportionment,  for  so  much  as  he  delivers. 

N.  Y.  C.  C,  Sec.  1119. 

Sec  2141.  If  a  part  of  the  freight  is  accepted  by  ft 
consignee,  without  a  specific  objection  that  the  rest  is  not 
delivered,  the  freightage  must  be  apportioned  and  paid 
as  to  that  part,  though  not  apportioned  in  the  original 
contract. 

K.  Y.  G.  C,  Sec.  1120. 

Sec  2142.  If  a  consignee  voluntarily  receives  freight 
at  a  place  short  of  the  one  appointed  for  delivery,  the 
carrier  is  entitled  to  a  just  proportion  of  the  freightage, 
according  to  distance.  If  the  carrier,  being  ready  and 
willing,  offers  to  complete  the  transit,  he  is  entitled  to 
the  full  freightage.  If  he  does  not  thus  offer  comple- 
tion, and  the  consignee  receives  the  freight  only  from 
necessity,  the  carrier  is  not  entitled  to  any  freightage. 

N.  Y.  C.  C,  See.  1121. 

Freight  ear-       Ssc  2143.    If  freight  is  carried  further,  or  more  expe- 
than  agreed,  ditiously,  than  was  agreed  upon  by  the  parties,  the  carrier 
is  not  entitled  to  additional  compensation,  and  cannot  re- 
fuse to  deliver  it,  on  the  demand  of  the  consignee,  at  the 
place  and  time  of  its  arrival. 

K.  Y.  C.  C,  Sec.  1122. 

Carrier'f  Sso.  2144.    A  Carrier  has  a  lien  for  freightage,  which 

freightage,     is  rcgulated  by  the  Title  on  Liens. 

N.  Y.  C.  C,  Sec  1123. 
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^       ARTICLE   V. 

OBNBBAL  AYERAOK. 

SccnoH  2148.  Jettiflon  sod  general  ayerage,  what. 

2149.  Order  of  jettison. 

2150.  By  whom  made. 

2151.  Lose,  how  borne. 

2152.  General  average  loss,  how  adjusted. 

2153.  Values,  how  ascertained. 

2154.  Things  stowed  on  deck. 

2155.  Application  of  the  foregoing  roles. 

Seo.  2148.  A  carrier  by  water  may,  when  in  case  jettiKm  and 
of  extreme  peril  it  is  necessary  for  the  safety  of  the  erage.what. 
ship  or  cargo,  throw  overboard,  or  otherwise  sacrifice, 
any  or  all  of  the  cargo  or  appurtenances  of  the  ship. 
Throwing  property  overboard  for  sach  purpose  is  called 
jettison,  and  the  loss  incurred  thereby  is  called  a  general 
average  loss. 

N.  T.  C.  C,  Sec.  1124. 

Sso.  2149.     A  jettison  must  be£:in  with  the  most  bulky  Order  of 

'f  ^  •'    Jettison. 

and  least  valuable  articles,  so  far  as  possible. 

N.  T.  0.  0.,  Seo.  1125. 

Seo.  2150.     A  jettison  can  be  made  only  by  authority  By  whom 
of  the  master  of  a  ship,  except  in  case  of  his  disability,        ^.^ 
or  of  an  overruling  necessity,  when  it  may  be  made  by 
any  other  person. 

N.  Y.  C.  C,  Sec.  112«. 

Sic  2151.     The  loss  incurred  by  a  jettison,  when  law-  Loss,  bow 
folly  made,  must  be  borne  in  due  proportion  by  all  that     "*" 
part  of  the  ship,  appurtenances,  freightage  and  cargo,  for 
the  benefit  of  which  the  sacrifice  is  made,  as  well  as  by  the 
owner  of  the  thing  sacrificed. 

N.  Y.  C.  C,  Sec.  1127. 

Sec  2152.    The  proportions  in  which  a  general  average  General ar- 
loss  is  to  be  borne  must  be  ascertained  by  an  adjustment,  hc^^a?*' 
in  which  the  owner  of  each  separate  interest  is  to  be 
charged  with  such  proportion  of  the  value  of  the  thing 
lost,  aR  the  value  of  his  part  of  the  property  affected 
bears  to  the  value  of  the  whole.     But  an  adjustment 
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made  at  the  end  of  the  voyage,  if  walid  there,  is  valid 
everywhere. 

N.  T.  C.  C,  Seo.  1128. 

Sec.  2153.  In  estimating  values  for  the  parpose  of  a 
general  average,  the  ship  and  appurtenances  mast  be 
valaed  as  at  the  end  of  the  voyage,  the  freightage  atone- 
half  the  amount  due  on  delivery,  and  the  cargo  as  at  the 
time  and  place  of  its  discharge;  adding,  in  each  case, the 
amount  made  good  by  contribution. 

N.  Y.  C.  C,  Sec.  112». 

Sec.  2154.  The  owner  of  things  stowed  on  deck,  in 
case  of  their  jettison,  is  entitled  to  the  benefit  of  a  gen- 
eral average  contribution  only  in  case  it  is  usual  to  stow 
such  things  on  deck  upon  such  a  voyage. 

N.  T.  C.  C,  Seo.  1130. 

Sec  2155.  The  rules  heroin  stated  concerning  jettison 
are  equally  applicable  to  every  other  voluntary  sacrifice 
of  property  on  a  ship,  or  expense  necessarily  incarred, 
for  the  preservation  of  the  ship  and  cargo  from  extraor- 
dinary perils. 

N.  Y.  C.  C,  Seo.  1131. 


CHAPTBK  IV. 


Obligations 
ofoitfrier  of 


Degree  of 
cu«and 
diligence 
required. 


OABRIAGE  OF  MESSAGES. 

SscTioN  2161.  Obligations  of  carrier  of  mesBagea. 

2102.  Degree  of  oare  and  diligenoe  required. 

Sec.  2161.  A  carrier  of  messages  for  reward  mast 
deliver  them  at  the  place  to  which  they  are  addressed, or 
to  the  persons  for  whom  they  are  intended. 

N.  Y.  0.  0.,  Seo.  1132. 

Seo.  2162.  A  carrier  of  messages  for  reward  must  ose 
great  care  and  diligence  in  the  transmission  and  delivery 
of  messages.  A  carrier  by  telegraph  must  use  the  utmost 
diligence  therein. 

Obviously,  messages  are  sent  by  telegraph  for  tiie  expren 
purpose  of  securing  great  dispatch.  This  is  an  inpUed 
condition  of  the  cpntraot,  which  should  be  strictly  snforMd. 

N.  Y.  C.  C,  Seo.  1133. 
Non.— See  Sees.  2207  and  640. 
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CHAPTER  V. 

OOMMON   OARftlERS. 

AET1CI.B      I.    COMMOH   CaBRIKRS  IN   ObMIBAL. 

II.  CoMMoir  Carriers  of  Prrsors. 

III.    COMMOR   OaRRIHRS   OF   PrOPIRTT. 
lY.    COMMOH   CaRRIRRS   of  MI88AOBB. 


ARTICLE  I. 

COMMOH  OARRIRRA  IR  ORRRRAL. 

8RCTI02I  3168.  Common  CRirier,  what. 

2169.  Obligation  to  accept  flight. 

2170.  Obligation  not  to  giye  preferonoe. 

2171.  What  praferenoes  he  moat  give. 

2172.  Starting. 

2173.  Compensation. 

2174.  Obligations  of  carrier  altered  only  by  agreement. 
2176.  Certain  agreements  void. 

2176.  Effect  of  written  contract 

Sec.  2168.    Every  one  who  offers  to  the  public  to  carry  commoo 
persoDB,  property  or  messages,  is  a  common  carrier  of  <*^«'»^'»^ 
whatever  he  thas  offers  to  carry. 

N.  Y.  C.  C,  Bee.  1134. 

Seo.  2169.    A  common  carrier  mast,  if  able  to  do  so,  obligation 
accept  and  carry  whatever  is  offered  to  him,  at  a  reason-  f^t|^^ 
able  time  and  place,  of  a  kind  that  he  undertakes  or  is 
accustomed  to  carry. 

N.  T.  C.  C,  Sec  1136. 

Seo.  2170.  A  common  carrier  must  not  give  preference,  obiigatioo 
in  time,  price  or  otherwise,  to  one  person  over  another,  ^!^££^ 
except  where  expressly  authorized  by  statute. 

N.  T.  C.  €.,  Sec.  1186. 

Sec  2171.    A  common  carrier  must  always  give  a  pre-  whuprefer. 
ference  in  time,  and  may  give  a  preference  in  price,  to  ^^  ^'^^ 
the  United  States  and  to  this  State. 

N.  T.  0.  C,  Sec.  1187. 

Seo.  2172.    A  common  carrier  must  start  at  such  time  starting, 
and  place  as  he  announces  to  the  public. 

K.  Y.  C.  C,  Sec.  1138. 
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oompeoBa.  Seo.  2173.  A  commoQ  carrier  is  entitled  to  a  reaaoo* 
able  compensation  and  no  more,  which  he  may  require  tc 
be  paid  in  advance.  If  payment  thereof  is  refused,  he 
may  refuse  to  carry. 

N.  Y.  C.  C,  8m.  1139. 

obucatioiii        8ec.  2L74.    The  risrhts  and  oblitrations  of  a  commoii 

of  carrier  ,  °  ° 

aitarMioDiy    Carrier  cannot  be  altered  by  notice  on  his  part,  or  by  any 
ment.  Other  means,  except  a  written  agreement  between  him 

and  the  person  with  whom  he  deals. 

NevioB  vs.  Bay  State  Steamb  lat  Co.,  4  Bosw.,  225 ;  Col« 
T8.  Goodwin,  19  Wend.,  261;  approred.  Dorr  tb.  N.  Jl 
Steam  Nav.  Co.,  11  N.  T.,  48S. 

This  prov  sion  is  new,  in  so  far  as  it  requires  the  agne- 
ment  to  be  written ;  but  it  seems  eminently  desizable  that 
such  should  be  the  law. 

N.  T.  C.  0.,  Boo.  1140. 

Seo.  2L75.  A  common  carrier  cannot  be  exonerated, 
by  any  agreement  made  in  anticipation  thereof,  from  lia- 
bility for  the  gross  negligence,  fraud,  or  wilful  wrong  of 
himself  or  his  servants. 

Penn.  R.  R.  vs.  McCloskey,  23  Penn.  St.,  532;  Camdea 
A  Amboy  R.  R.  ys.  Baldauff,  16  id.,  67;  Smith  ▼>.  N.T. 
Central  R.  R.,  29  Barb.,  1:^2;  affirmed,  24  K.  T.,  222.  Tbe 
latest  cases  in  this  State  seem  to  hold  that  the  carrier  may 
be  exempted  from  snoh  liability  for  the  acts  of  his  sernati 
(B«8sell  vs.  N.  Y.  Central  R.  R.,  25  N.  Y.,  442;  rerersing 
S.  C,  29  Barb.,  502 ;  Perkins  vs.  N.  Y.  Central  R.  R.,  24 
N.  Y.,  196;  Wells  ys.  Same,  id.,  181).  But  these  dooisioni 
were  made  by  a  bare  majority  of  the  Court  of  Appeals,  sod 
the  Commissioners  think  that  the  dissenting  opinioaisie 
entitled  to  the  most  weight.  It  is  notorious  that  the  nsgli' 
genoe  of  railroad  managers  cannot  be  stopped  by  criminsi 
prosecutions,  and  if  they  are  enabled,  by  a  reductioD  of  a 
few  cents  in  the  fare,  to  escape  a  civil  action,  they  will  ba 
practicably  irresponsible  for  the  aots  of  their  servants. 

N.  Y.  C.  C,  See.  1141. 

Sbo.  2176.  A  passenger,  consignor,  or  consignee,  by 
accepting  a  ticket,  bill  of  lading,  or  written  contract  for 
carriage,  with  a  knowledge  of  its  terms,  assents  to  the 
rate  of  hire,  the  time,  place  and  manner  of  delirery 
therein  Stated.  But  his  assent  to  any  other  modifica- 
tion of  the  carrier's  rights  or  obligations  contained  in 
such  instrument  can  only  be  manifested  by  his  signa- 
ture to  the  same. 

Kevins  vs.  Bay  State  Steamboat  Co.,  4  Bosw.,  225.    Thii 

appears  to  the  Commissioners  to  be  the  only  sound  mis* 

^  T  otwithstanding  its  apparent  repudiation  by  a  bare  nijority 

of  the  Court  of  Appeals  (see  Biseell  vs.  N.  Y.  Central  R.  R.» 

25  N.  Y.,  442). 

K.  Y.  C.  C,  See.  1142. 
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ARTICLE  n. 

COMMON  CARBIBRa  Or  PBR8058. 

Sectioh  2180.  Obligation  to  e^rry  luggage. 

2181.  Luggage,  what. 

2182.  Liability  for  luggage. 

2183.  Luggage,  how  carried  and  delirered. 

2184.  Obligation  to  provide  vehicles. 

2185.  Seats  for  passengers. 

2185.  Regulations  for  conduct  of  business. 

2187.  Fare,  when  payable. 

2188.  Ejection  of  passengers. 

2189.  Fare  not  payable  after  ejection. 

2190.  Carrier's  lien. 

Sec.  2180.     A  commoD  carrier  of  persons,  anless  his  obligation 

to  oarrr 

vehielQ  is  fitted  for  the  reception  of  passengers  excla-  luggage, 
sively,  most  receive  and  carry  a  reasonable  amount  of 
luggage  for  each  passenger,  without  any  charge  except 
for  an  excess  of  weight  over  one  hundred  pounds  to  a 
passenger. 

N.  Y.  C.  C,  Seo.  1143. 

Seo.  2181.    Luggage  may  consist  of  any  articles  in-  Luggage, 
tended  for  the  use  of  a  passenger  while  travelling,  or  for 
his  personal  equipment. 

N.  Y.  0.  C,  Sec.  1144. 

Sec.  2182.    The  liability  of  a  carrier  for  luggage  re    Liability  for 
ceived  by  him  with  a  passenger  is  the  same  as  that  of  a    ^^^*^' 
common  carrier  of  property. 

N.  Y*.  0.  C,  See.  1145. 

Sec.  2183.  A  common  carrier  must  deliver  every  pas-  Lnggag«, 
senger's  luggage,  whether  within  the  prescribed  weight  and  deiiv- 
or  not,  immediately  upon  the  arrival  of  the  passenger  at 
his  destination;  and,  unless  the  vehicle  would  be  over- 
crowded  or  overloaded  thereby,  must  cari*y  it  on  the  same 
vehicle  by  which  he  carries  the  passenger  to  whom  .it 
belongs. 

N.  Y.  C.  C,  Sec.  1140. 

• 

Sec.  2184.     A  common  carrier  of  persons  must  provide  obUgaUon 
a  sufficient  number  of  vehicles  to  accommodate  all  the  Tefidas.* 
passengers  who  can  be  reasonably  expected  to  require 
carriage  at  any  one  time. 

N.  Y.  C.  C,  Sec.  1147. 
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Sbo.  2185.  A  common  carrier  of  persons  must  provide 
every  passenger  with  a  seat.  [He  must  not  overload  his 
vehicle  by  receiving  and  carrying  more  passengers  than 
its  rated  capacity  allows.] 

N.  T.  C.  C,  See.  1148. 

Sec.  2186.  A  common  carrier  of  persons  may  make 
rales  for  the  condact  of  his  basiness,  and  may  require 
passengers  to  conform  to  them,  if  they  are  lawful,  public, 
uniform  in  their  application,  and  reasonable. 

N.  Y.  0.  C,  Sec  1149. 

Sec.  2187.  A  common  carrier  may  demand  the  fare  of 
passengers,  either  at  starting  or  at  any  subsequent  time. 

N.  T.  C.  C,  See.  1160. 

Sec  21S8.  A  passenger,  who  refuses  to  pay  his  fare,  or 
to  conform  to  any  lawful  regulation  of  the  carrier,  may 
be  ejected  from  the  vehicle  by  the  carrier.  But  this  mast 
be  done  with  as  little  violence  as  possible,  and  within  a 
short  distance  from  some  dwelling  house. 

N.  T.  C.  C,  See.  1151. 

Sec.  2189.  After  having  ejected  a  passenger,  a  carrier 
IS  no  right  to  require  the  payment  of  any  part  of  his 
re. 


Fare  not  «x.v.    ai.;?«7. 

S2SSS.*""  bas  no  right 
fare. 


CArrler't 


N.  Y.  C.  C,  See.  1152. 


Sec.  2100.  A  common  carrier  has  a  lien  upon  the  lag- 
gage  of  a  passenger,  for  the  payment  of  such  fare  as  he  is 
entitled  to  from  him.    This  lien  is  regulated  by  the  Title 

on  Lient, 

21.  Y.  C.  C,  Sec.  1153. 


ARTICLE  m. 


COMMON  CARRIEItS  OP  PBOPBRTT. 


Section  2104.  Liability  of  inland  carriers  for  loss. 

2105.  When  exemptions  do  not  apply. 

2106.  Liability  for  delay. 

2107.  Liability  of  marine  carriers. 

2108.  Same. 

2100.  Perils  of  sea,  what 

2200.  Consignor  of  valnables  to  deelare  tbeir  nature. 

2201.  Delivery  of  freigbt  beyond  usual  route. 

2202.  Proof  to  be  giren  in  ease  of  loss. 

2203.  Carrier's  servloes,  other  than  carriage  and  delireiy. 
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Seo.  2194.     Unless    tho    consignor    accompanies    the  uabiutjof 
freight  and  retains  exclusive  control  thereof,  an  inland  rienforion. 
common  carrier  of  property  is  liable,  from  the  time  that 
he  accepts  until  he  relieves  himself  from  liability  pursuant 
to  Sees.  2118  to  2122,  for  the  loss  or  injury  thereof  from 
any  cause  whatever,  except — 

1.  An  inherent  defect,  vice  or  weakness,  or  a  spontane- 
ous action,  of  the  property  itself. 

2.  The  act  of  a  public  enemy  of  the  United  States  or  of 
this  State. 

3.  The  act  of  the  law;  or, 

4.  Any  irresistible  superhuman  cause. 

N.  Y.  0.  C,  Soo.  1154. 

Sec.  2195.    A  common  carrier  is  liable,  even  in  the  cases  whea  ex- 

«mptioii>  do 

excepted  by  the  last  section,  if  his  ordinary  negligence  ex-  not  apply. 
poses  the  property  to  the  cause  of  the  loss. 

N.  T.  G.  C,  Seo.  1155. 

Seo.  2196.  A  common  carrier  is  liable  for  delay,  only  ^^*3r 
when  it  is  the  effect  of  his  ordinary  negligence. 

N.  T.  C.  C,  Soo.  1156. 

Seo.  2197.  A  marine  carrier  is  liable  in  like  manner  as  LUbmtj 
an  inland  carrier,  except  for  loss  or  injury  caused  by  the  cuSanT 
perils  of  the  sea  or  fire. 

N.  T.  C.  C,  Sec.  1157. 

Seo.  2198.    The  liability  of  a  common  carrier  by  sea  is   same, 
further  regulated  by  Acts  of  Congress. 

N.  T.  G.  0.,  Seo.  1158. 

Seo.  2199.    Perils  of  the  sea  are  from —  PeriiBofsee, 

1.  storms  and  waves.  ""^ 

2.  Rocks,  shoals  and  rapids. 

3.  Oihor  obstacles,  though  of  human  origin. 

4.  Changes  of  climate. 

5.  The  confinement  necessary  at  sea. 

6.  Animals  peculiar  to  the  sea;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

N.  Y.  C.  C.,  Seo.  1159. 

Sec.  2200.    A  common  carrier  of  gold,  silver,  platina  Oomigiior 
or  precious  stones,  or  of  imitations  thereof,  in  a  manufac-  to  declare 

,        their  nature  • 

tured  or  unmanufactured  state,  of  time-pieces  of  any  de- 
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scription,  of  negotiable  paper  or  other  valuable  writings, 
of  pictures,  glass  or  China  ware,  is  not  liable  for  more 
than  fifty  dollars  upon  the  loss  or  injury  of  any  one  pack- 
age of  such  articles,  unless  he  has  notice,  upon  his  receipt 
thereof,  by  mark  upon  the  package  or  otherwise,  of  the 
nature  of  the  freight. 

Modified  from  the  English  Carriers'  Act  of  1830.  The 
Act  of  Congress  (March  8, 18ol|)  does  not  inclnde  so  maaj 
articles. 

N.  Y.  C.  C,  Sec.  1160. 

Sjbo.  2201.  If  a  common  carrier  accepts  freight  for  a 
place  beyond  his  usual  route,  he  must,  unless  he  stipa- 
lates  otherwise,  deliver  it  at  the  end  of  his  route  in  that 
direction  to  some  other  competent  carrier,  carrying  to 
the  place  of  address,  or  connected  with  those  who  thas 
carry,  and  his  liability  ceases  upon  making  such  delivery. 

N.  T.  G.  C,  Seo.  1161. 

Sec  2202.  If  freight,  addressed  to  a  place  beyond  the 
usual  route  of  the  common  carrier  who  first  received  it, 
is  lost  or  injured,  he  must,  within  a  reasonable  time  after 
demand,  give  satisfactory  proof  to  the  consignor  that  the 
loss  or  injury  did  not  occur  while  it  was  in  his  charge,  or 
be  will  be  himself  liable  therefor. 

This  clanse  is  intended  to  save  the  consignor  tnm  the 
risk  of  mislfiken  actions,  by  compelling  the  carrier  to  pn 
proof  that  another  is  liable,  the  fair  presamption  heinf 
against  him. 

N.  Y.  C.  C,  Sec.  1162. 

Sko.  2203.  In  respect  to  any  service  rendered  by  a 
common  carrier  about  freight,  other  than  its  carnage 
and  delivery,  his  rights  and  obligations  are  denned  b/ 
the  Titles  on  Deposit  and  Service. 

K.  Y.  G.  C.,  Sec.  1168. 


ARTICLE  IV. 


COMMOH  0ARRIKB8  Or  MKSSAQSB. 

SiCTloit  S207.  Order  of  transmission  of  telegraphic  messages. 

2208.  Order  in  other  oases. 

2209.  Damages  when  message  is  refused  or  postponed. 


Ordtar  ot 
tracsmitsioo 


Seo.  2207.    A  carrier  of  messages  by  telegraph  mast. 
tem^SS^.'  if  it  is  practicable,  transmit  every  such  message  immedi- 
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ately  upon  its  receipt.  Bat  if  tbiB  is  not  practicable,  and 
several  messages  accamulate  upon  bis  bands,  be  must 
transmit  tbem  in  tbe  following  order: 

1.  Messages  fi*om  public  agents  of  tbe  United  States  or 
of  this  State,  on  public  business. 

2.  Messages  intended  in  good  faitb  for  immediate  pub- 
lication in  newspapers,  and  not  for  any  secret  use. 

3.  Messages  giving  information  relating  to  tbe  sickness 
or  deatb  of  any  person. 

4.  Otber' messages,  in  tbe  order  in  wbicb  tbey  were 
received. 

K.  T.  C.  0.,  8m.  1164. 

NoTB.--Seef.  S307,  2209,  2101,  240  and  242  of  tbia  Code, 
mnBt  be  examined  and  actuated. 

Sbo.  2208.  A  common  carrier  of  messages,  otherwise  Order  in 
than  by  telegraph,  must  transmit  messages  in  the  order 
in  which  be  receives  them,  except  messages  iVom  agents 
of  tbe  United  States  or  of  this  State,  on  public  business, 
to  wbicb  he  must  always  give  priority,  fiut  be  may  fix 
upon  certain  times  for  tbe  simultaneous  transmission  of 
messages  previously  received. 

N.  T.  C.  C,  Sec.  1165.  I 

8£C.  2209.    Every  person  whose  message  is  refused  or  i)Mni«f« 

postponed,  contrary  to  tbe  provisions  of  this  chapter,  is  M«eVi?. 

entitled  to  recover  from  the  carrier  bis  actual  damages,  ^ISI^«d. 
and  fifty  dollars  in  addition  thereto. 

New.  Sueb  a  prorleion  ia  needed  to  protect  tbe  rigbta  of 
partiea  wbo  are  aerionaly  annoyed  by  delaya  wbicb  never- 
tbeleaa  cannot  be  abown  to  bave  cauaed  tbem  pecuniary 
damage. 

N.  Y.  C.  C,  Sec.  lUO. 
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CHAPTER  I. 

TRUSTS   IN   GENERAL. 

Abticlb      I.  Nature  awd  Crbatioit  or  ▲  Trttst. 
II.  Oblioatioms  of  Trustbks. 
in.  Oblioatiobs  of  Third  Pbrbomb. 


ARTICLE  I. 

NATI7RB  AHD  CRBATIOH    OF  A.  TRUIT. 

Sbctiob  2216.  Trusta  olMsified. 

2216.  Yolaot&ry  trust,  what 

2217.  InToluntary  trust,  whaL 

2218.  Parties  to  the  contract. 

2219.  What  oonstitates  one  a  trustee. 

2220.  For  what  purpose  a  trust  may  be  created. 

2221.  Voluntary  trust,  how  created  as  to  trustor. 

2222.  How  created  as  to  trustee. 

2223.  Involuntary  trustee,  who  is. 

2224.  Involuntary  trust  resulting  from  negligence,  etc. 

TnwtadM.        Seo.  2215.     A  trast  is  either — 

1.  Voluntary;  or, 

2.  Involuntary. 

N.  Y.  C.  C,  Sec.  11«7. 

Voluntary         Seo.  2216.    A  Voluntary  trust  is  an  oblis^alion  arising 
trust,  what.  ^^^  ^^  ^  personal  confidence  reposed  in,  and  voluntarily 

accepted  by  one,  for  the  benefit  of  another. 

A  trust  is  defined  by  Story  as  an  equitable  tide  t*  pw* 
petty  (Eq.  Jur.,  Sec.  964).  But  ihis  is  a  very  nwruw  w 
nition.  So  far  as  his  obligations  are  concerned,  alechuioij 
trustee  stands  upon  the  same  fouling  with  a  ^'^^^^^^ 
agent  or  adviser,  a  guardian,  etc.,  and  there  is  littls  difftf- 
ence,  so  far  as  business  relations  are  concerned,  betwfts 
his  position  and  that  of  a  husband,  wife,  paient,  ^\^' 
Hey.  The  co»>S4f«»e«  reposed  is  the  esaenoe  of  the  leiw*' 
and  it  will  be  found,  by  reference  to  the  numewei  a«>" 
cited  in  the  course  of  this  Title,  that  little  or  no  ^n^*^ 
is  made  between  trustees,  strictly  so  called,  and  »ay  ow»* 
persons  who  accept  the  personal  confidence  of  another. 

N.  Y.C.  C,  Sec.  1168. 

InToluntary       Sbc.  2217.    An  involuntary  trust  is  one  which  is  en- 
trust, what.  ,  ,  ^,  r  1    — 

ated  by  operation  of  law. 

N.  Y.  C.  C,  Sec.  1169. 

Parties  to  Seo.  2218.    The  person  whose  confidence  crcatefl  » 

*  **^"         trust,  is  called  the  trustor;  the  person  in  whom  the  con- 
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fideoco  is  reposed  is  called  the  trustee ;  and  the  person 
for  whose  benefit  the  tra^t  is  created  is-ealled  the  benefi- 
ciary. 

Lewis,  Hill,  and  other  writers,  call  the  creator  of  the 
trast  the  '<  settlor/'  a  very  objeetionable  word.  Tmstor  is 
an  English  word  (see  Webster's  Dictionary,  where  It  is 
fpelled  "  truster  "),  and  is  entirely  applicable  to  the  person 
who  creates  a  trust. 

N.  T.  G.  C,  See.  1170. 

Sec.  2^19.  Every  one  who  volantarily  assumes  a  rela-  wheteonsu. 
tion  Of  personal  confidence  with  another  is  deemed  a  tnistee. 
trustee,  within  the  meaning  of  this  chapter,  not  only  as 
to  the  person  *who  reposes  such  confidence,  but  also  as  to 
all  persons  of  whose  affairs  he  thus  acquires  information 
which  was  given  to  such  person  in  the  Iiko  confidence,  or 
over  whose  affairs  he,  by  such  confidence,  obtains  any 
control. 

N.  Y.  C.  C,  Sec.  1171. 

Sec.  2220.  A  trust  may  be  created  for  any  purpose  for  j„  what 
which  a  contract  may  lawfully  be  made,  except  as  other-  S^^^y 
wise  prescribed  by  the  Titles  on   Uitea  arid  Trusts  and  on  '»•<*'••***• 

Trans/ers. 

N.  Y.  C.  C,  See.  1172. 

Sec.  2221.    Subject  to  the  provisions  of  Sec.  852,  a  vol-  yohiotaxy 
untary  trust  is  created,  as  to  the  trustor  and  beneficiary,  creetkaT 
by  any  words  or  acta  of  the  trustor,  indicating  with  rea- 
sonable certainty — 

1.  An  intention  on  the  part  of  the  trustor  to  create  a 
trust ;  and, 

2.  The  suhjoct,  purpose  and  bonefi'  iary  of  the  trust. 

N.  Y.  C.  C,  Sec.  1173. 

Sbo.  2222.  Subject  to  the  provisions  of  Sec.  852,  a  vol-  how  created 
untary  trust  is  created,  as  to  ihe  trustee,  by  any  words  •■*®**^**' 
or  act<  of  his,  indicating  with  reasonable  certainty — 

1.  Uis  acceptance  of  the  trust,  or  his  acknowledgment, 
made  upon  sufficient  consideration,  of  its  existence;  and, 

2.  The  su- joct,  parpose  and  beneficiary  ol  the  trust. 

N.Y.C.C.,  Sec.  1174. 

Sec.  2223.  One  who  wrongfully  detairs  a  thing  is  an  inToinntory 
involuntary  trustee  thereof,  for  thi.  benefit  of  the  owner.  M^ie.' 

This  is  a  famUIar  principle  of  eqnity  in  cases  of  title 
gained  through  fraud,  mistake,  ondue  inflaence,  or  the  vio- 
lation of  a  trust  (Browo  vs.  Lynch,  1  Paige,  117;  Wood  vs. 
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InToIuQtary 
tnut  rarolt- 
ingflrom 
negligence, 
etc. 


RowoUffo,  2  Phil.»  382 ;  3  Hare,  304 ;  aeo  Andenon  rt. 
Lemon,  8  N.  T.,  236).  Then  seems  to  be  no  reason  for  re- 
ftisiivg  to  extend  the  mle  to  all  oases  of  wrongfial  dotsntioB. 

N.  Y.  C.  C,  8oc.  1176. 

Sbo.  2224.  One  who  gains  a  thing  bj  fraud,  accident, 
mistake,  undue  influence,  the  violation  of  a  trust,  or  other 
wrongful  act,  is,  unless  he  has  some  other  and  better  right 
thereto,  an  involuntary  trustee  of  the  thing  gained,  for 
the  benefit  of  the  person  who  would  otherwise  have 
had  it. 

N.  T.  C.  C,  Soo.  1173. 


ARTICLE  II. 


OBLMATIOHS  Or  TRU8TBBB. 

Sbction  2228.  Trastoe's  obligation^to  good  fidth. 

2229.  Trustee  not  to  nse  property  for  his  own  profit. 

2230.  Certain  transaotions  forbidden. 

2231.  Trustee's  inflnenoo  not  to  be  used  for  his  adrantage. 

2232.  Trustee  not  to  assume  a  trust  adrerse  to  interest  of  benefi- 
eiarj. 

2233.  To  disolose  adverse  interest. 

2234.  Trustee  guilty  of  ftaud,  when. 

2235.  Presumption  against  trustees. 

2236.  Trustee  mingling  trust  property  with  his  own. 

2237.  Measure  of  liability  for  breaoh  of  trust. 

2239.  Co-trustees,  how  far  liable  for  each  other. 

Sec.  2228.  In  all  matters  oonnected  with  his  trust,  a 
trustee  is  bound  to  act  in  the  highest  good  faith  toward 
his  beneficiary,  and  may  not  obtain  any  advantage  therein 
over  the  latter,  by  the  slightest  misrepresentation,  con- 
cealment, threat  or  adverse  pressure  of  any  kind. 

N.T.  CO.,  See.  1177. 

Tnuteenot        Seo.  2229.    A  trustoe  may  not  use  or  deal  with  the 
er^^vhS'    trust  property  for  his  own  profit,  or  for  any  other  purpose 
unconnected  with  the  trust,  in  any  manner. 

N.  T.  C.  C,  See.  1178. 


Tnutoe's 
obUgetion  to 
goodfUth. 


own  proAt. 


Certeia 

tnuuactloDS 

fMbidden. 


Sec  2280.  Neither  a  trustee  nor  any  of  his  agents 
may  take  part  in  any  transaction  concerning  the  tmst  in 
which  he,  or  any  one  for  whom  he  acts  as  agent,  baa 
an  interest,  present  or  contingent,  adverse  to  that  of  his 
beneficiary,  except  as  follows : 


CIVIL  CODE.  405 

1.  When  the  beneficiary,  having  capacity  to  contract, 
with  a  full  knowledge  of  the  motives  of  the  trustee, 
and  of  all  other  facts  concerning  the  transaction  which 
might  affect  his  own  decision,  and  withont  the  use  of  any 
influence  on  the  part  of  the  trustee,  permits  him  to  do  so. 

2.  When,  the  beneficiary  not  having  capacity  to  con- 
tract, the  proper  Court,  upon  the  like  information  of  the 
facts,  grants  the  like  permission;  or, 

3.  When,  some  of  the  beneficiaries  having  capacity  to 
contract,  and  some  not  having  it,  the  former  grant  per- 
mission for  themselves,  and  the  proper  Court  for  the  lat- 
ter, in  the  manner  above  prescribed. 

V.  Y.  C.  C,  Sec.  1179. 

Sso.  2231.    A  trustee  may  not  use  the  influence  which  Tniftoe*s 
his  position  gives  him  to  obtain  any  advantage  from  his  to'^'SMT^^ 
beneficiary.  Tantal*. " 

N.  Y.  C.  C,  Boo.  1180. 

Sbo.  2232.    No  trustee,  so  long  as  he  remains  in  the  Tnwtee  not 

trust,  may  undertake  another  trust  adverse  in  its  nature  tnutadTene 

to  the  interest  of  his  beneficiary  in  the  subject  of  the  benefldary? 
trust,  withont  the  consent  of  the  latter. 

N.  Y.  0.  0.,  Seo.  1181. 

Seo.  2233.    If  a  trustee  acquires  any  interest,  or  be-   TodJaeioM 
comes  charged  with  any  duty,  adverse  to  the  interest  of  his  terevt. 
beneficiary  in  the  subject  of  the  trust,  he  must  immediately 
inform  the  latter  thereof,  and  may  be  at  once  removed. 

N.  Y.  C.  0.,  See.  1182. 

Sso.  2234.    Every  violation  of  the  provisions  of  the  Tnuta* 
preceding  sections  of  this  article  is  a  fraud  against  the  SwI,  when. 
beneficiary  of  a  trust. 

N.  Y.  C.  0.,  See.  1183. 

Seo.  2235.    All  transactions  between  a  trustee  and  his  p^ramption 
beneficiary,  during  the  existence  of  the  trust,  or  while  JSIl"*  ^'^ 
the  influence  acquired  by  the  trustee  remains,  by  which 
be  obtains  any  advantage  from  his  beneficiary,  are  pre- 
sumed to  be  entered  into  by  the  latter  without  sufficient 
consideration,  and  under  undue  influence. 

N.  Y.  C.  0.,  Seo.  1184. 

Tnutee 

Seo.  2286.    A  trustee  who  wilfully  and  unnecessarily  ^fprop. 
mingles  the  trust  property  with  his  own,  so  as  to  consti-  SS^^ow^ 
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tute  himself  ID  appearaDce  itsabsolate  owner,  is  liable  for 
its  safety  in  all  events. 

N.  Y.  0.  C,  See.  1185. 

Sko.  2287.  A  trustee  who  uses  or  disposes  of  the  trosi 
property,  contrary  to  See.  2229,  may,  at  the  option  of  the 
beneficiary,  be  required  to  acooant  for  all  profits  so  made, 
or  to  pay  the  value  of  its  use,  and,  if  he  has  disposed 
thereof,  to  replace  it,  with  its  fruits,  or  to  account  foriU 
proceeds,  with  interest. 

K.  Y.  C.  C,  See.  1186. 

Seo.  2288.  A  trustee  who  nses  or  disposes  of  the  trost 
property  in  any  manner  not  authorized  by  the  tra»t,  bat 
in  good  faith,  and  with  intent  to  serve  the  interests  oF  the 
beneficiary,  is  liable  only  to  make  good  whatever  is  ^^^^ 
to  the  beneficiary  by  his  error. 

N.  Y.  C.  C,  Sec.  1187. 

Sec.  2289.  A  trustee  is  responsible  for  the  wron^ol 
acts  of  a  co-trustee,  to  which  he  consented,  or  which  by 
his  negligence  he  enabled  the  latter  to  commit;  but  ^oi* 
no  others. 

N.  Y.  0.  C,  See.  1188. 


ARTICLE  III. 


0BLIOATI0K8  OF  THIRD  PBR80K8. 


Third  per- 
son, when 
ioToluntary 
trustee. 


When  third 
person  most 
see  to  appU- 
cation  of 
trust  prop- 
ertj. 


Sbctiok  2243.  Third  person,  when  inroluntary  trustee. 

2244.  When  third  person  mast  see  to  application  of  trost  ptop^^  ' 

Sec.  2243.     Every  one  to  whom  property  is  transf^^ 
in  violation  of  a  trust,  holds  the  same  as  an  invola*^***^ 
trustee  under  such  trust,  unless  he  purchased  it  in    S^ 
faith  and  for  a  valuable  consideration. 

N.  Y.  0.  C,  Sec.  ]  189. 

Seo.  2244.    One  who  actually  and  in  good  faith  ^^^^\ 
fors  any  money  or  other  property  to  a  trustee,  as  sa^**'  . 
not  bound  to  see  to  the  application  thereof,  and  his  r^^     t 
can  in  no  way  be  prejudiced  by  a  misapplication  tb^^"^^ 
by  the  trustee.     Other  persons  must,  at  their  peril,  b^^   o 
the  proper  application  of  money  or  other  property    P 
or  delivered  by  them. 

N.  Y.  C.  C,  Sec.  1190. 


I 
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CHAPTER  II. 

TRUSTS  FOR  THE  BENKFITi  OF  THIRD  PERSONS. 

Abtiolb    I.  Naturi  axd  Creation  of  the  Trust. 
11.  Oblioations  of  Trustees. 

III.  Powers  of  Trustees. 

IV.  RioBTs  OF  Trustees. 

V.  TsRxnrATioH  of  the  Trust. 
VI.  SuocBSsioK  OB  Appoirtment  of  New  Trustees. 


ARTICLE  I. 

HATURB  AND  CREATION  OF  THE  TRUST. 

Sbctiov  2250.  Who  are  trustees  within  scope  of  this  chapter. 
2251.  Creation  of  tmst. 
2262.  Trustee  appointed  bj  Conrt. 

2253.  Declaration  of  trust. 

2254.  Same. 

Seo.  2250.    The  provisions  of  this  qhapter  apply  only  who  are 
to  express  trusts,  created  for  the  benefit  of  another  than  witun  icope 
the  trustor,  and  in  which  the  title  to  the  trust  property  a^^lr, 
is  vested  in  the  trustee;  not  including,  however,  those  of 
executors,  administrators  and  guardians,  as  such. 

N.  Y.  C.  C,  Sec.  1191. 

Seo.  2251     The  mutual  consent  of  a  trustor  and  tmstee  creation 
creates  a  trust,  of  which  the  beneficiary  may  take  advan- 
tage at  any  time  prior  to  its  rescission. 

N.  Y.  C.  C,  Sec.  1192. 

Sxc.  2252.  When  a  trustee  is  appointed  by  a  Court  cr  Traateeap. 
public  officer,  as  such,  such  Court  or  officer  is  the  trustor,  So«ut.  ^ 
within  the  moaning  of  the  last  section. 

N.  Y.  0.  C,  Sec.  1193. 

Sec  2253.    The  nature,  extent  and  object  of  a  trust  Declaration 

of  tmst. 

are  expressed  in  the  declaration  of  trust. 

N.  Y.  C.  C,  Sec.  1194. 

Sec  2254.     All  declarations  of  a  trustor  to  his  trus-  Same, 
tees,  in  relation  to  the  trust,  before  its  acceptance  by  the 
trustees,  or  any  of  them,  are  to  be  deemed  part  of  the 
declaration  of  the  trust,  except  that  when  a  declaration 
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of  trast  18  made  in  writing,  all  previous  declarations  by 
the  same  trustor  are  merged  therein. 

K.  T.  C.  C,  Sm.  1196. 


ARTICLE    n. 


Trustee 
ma«i  obey 
deeUratlon 
of  trust. 


OBUOATIONS  or  TRUSTBB8. 

Sectioh  2258.  TruBtees  mast  obey  declaration  of  trust. 

2259.  Degree  of  oare  and  dillgenoe  in  ezeontion  of  tnut 

2260.  Daty  of  trustee  as  to  appointment  of  snocessor. 

2261.  Inrestment  of  money  by  trnstee. 

2262.  Interest,  simple  or  oomponnd,  on  omission  to  inrest  tnut 
moneys. 

2263.  Porehase  by  trustee  of  olaims  against  trust  fiind. 

Seo.  2258.  A  trustee  must  fulfil  the  purpose  of  tbe 
trust,  as  declared  at  its  creation,  and  must  follow  all  tbe 
directions  of  the  trustor  given  at  that  time,  except  as 
modified  by  the  consent  of  all  parties  interested,  in  tbe 
same  manner,  and  to  the  same  extent,  as  an  employ^. 

N.  Y.'c.  C,  Soo.  1196. 

i>«greeof  Seo.  2259.     A  trustec,  whether  he  receives  any  com- 

cspe  Mid 

diugencein    peusatiou  or  uot,  must  use  at  least  ordinary  care  and  dili- 
oftmst.        gence  in  the  execution  of  his  trust. 

N.  Y.  G.  C,  Sec  1197. 

nvtyof tras-       Sim.  2260.    If  a  trustee  procures  or  assents  to  his  dis- 

teeas  to  '^ 

appoiDtment  charge  from  his  office,  before  his  trust  is  fully  executed, 
he  must  use  at  least  ordinary  care  and  diligence  to  secure 
the  appointment  of  a  trustworthy  successor  before  accept- 
ing his  own  final  discharge. 

This  provision  n  new,  and  is  intended  to  prtftoot  b«irf* 
oiaries  from  a  hasty  resort  to  the  Conrts  in  order  to  skske 
off  the  responsibility  of  a  trust;  a  proceeding  by  wbieh 
they  have  been  sometimes  irremediably  ii^ured ;  an  iuol' 
rent  and  reckless  trustee  harjng  been  appointed  in  plaet  of 
an  indolent  but  responsible  one. 

N.  Y.  G.  0.,  Seo.  1198. 

Seo.  2261.  A  trustee  must  invest  money  received  by 
him  under  the  trust,  as  fast  as  he  collects  a  sufflcioot 
amount,  in  such  manner  as  to  afford  reasonable  security 
and  interest  for  the  same. 

N.  Y.  C.  G.,  Seo.  1199. 


loTestment 
of  money  by 
trustee. 
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Seo.  2262.    If  a  trustee  omits  to  invest  the  trast  moneys  interMt, 

J.  ,       ,  .  ,  ...  rimple  or 

according  to  toe  last  section,  he  must  pay  simple  interest  oompoand, 
thereon,  if  such  omission  is  negligent  merely,  and  com-  toinrMt 
pound  interest  if  it  is  wilful.  tnutmmejt 

N.  Y.  C.  C,  Seo.  1200. 

Sbo.  2263.    A  trustee  cannot  enforce  any  claim  against  ^"I^^JJ^ 
the  trust  property  which  he  purchases  after  or  in  contem-  ^5jJj"A^ 
plation  of  his  appointment  as  trustee;    but  he  may  be   taoo, 
allowed,  by  any  competent  Court,  to  charge  to  the  trust 
property  what  he  has  in  good  faith  paid  for  the  claim, 
upon  discharging  the  same. 

K.  T.  0.  C,  6m.  1301. 


ARTICLB  III 

POWERS    OF    TBU8TBBS. 


SscnoN  2367.  Trustee's  powers  as  agent 

2268.  All  maat  aot. 

2269.  Diseretlonary  powers. 

Seo.  2267.    A  trustee  is  a  generaKagent  for  the  trust  Tnwtee's 
property.    His  authority  is  such  as  is  conferred  upon  him   S^^"  • 
by  the  declaration  of  trust  and  by  this  chapter,  and  none 
other.    His  acts,  within  the  scope  of  his  authority,  bind 
the  trust  property  to  the  same  extent  as  the  acts  of  an 
agent  bind  his  principal. 

N.  T.  C.  C,  Bee.  1202. 

Sec  2268.     Where  there  are  several  co* trustees,  ail   AUmnstaet. 
must  unite  in  any  act  to  bind  the  trust  property,  unless 
the  declaration  of  trust  otherwise  provides. 

N.  Y.  C.  C,  See.  1203. 

Sec  2269.    A  discretionary  power  conferred   upon  a  ixacietioii- 
trustoe  is  presumed  not  to  be  left  to  his  arbitrary  discre-  *^ 
tion,  but  may  be  controlled  by  the  proper  Court  if  not 
reasonably  exercised,   unless  an   absolute  discretion   is 
clearly  conferred  by  the  declaration  of  trust. 

N.  T.  C.  C,  See.  1204. 

62 
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ARTICLE  IT. 

SIOHTS  OF  TBUSTKEB. 

Skotioh  2273.  Indemnifieation  of  trustee. 

2274.  Compeneation  of  tnistee. 

2275.  Inroluntary  trustee. 

ipdemniflca.      Sko.  2273.     A  trustoe  18  entitled  to  the  repayment,  oot 

tion  of  tnu.  1  J 

tee.  of  the  trast  property,  of  all  expenses  actaally  and  pro- 

perly incurred  -by  him  in  the  performance  of  his  trust. 
He  is  entitled  to  the  repayment  of  even  unlawful  expen- 
ditures, if  they  were  productive  of  actual  benefit  to  the 
estate. 

N.  Y.  C.  C,  Sec.  1206.  # 


Oompeom- 
tioD  of  trus- 
tee. 


S£0.  2274.  When  a  declaration  of  trust  is  silent  upon 
the  subject  of  compensation,  the  trustee  is  entitled  to  the 
same  compensation  as  an  executor.  If  it  specifies  the 
amount  of  his  compensation,  he  is  entitled  to  the  amount 
thus  specified,  and  no  more.  If  it  directs  that  he  shall 
be  allowed  a  compensation,  but  does  not  specify  the  rate 
or  amount,  he  is  entitled  to  such  compensation  as  may  be 
reasonable  under  the  cir<^umstances. 

K.  Y.  C.  C,  See.  1206. 


inToiuntery  Seo.  2275.  An  iuVoluntary  trustee,  who  becomes  such 
through  his  own  fault,  has  none  of  the  rights  mentioned 
in  this  article. 

N.  Y.  C.  C,  Seo.  1207. 


ARTICLE  V. 


Trust,  how 
eztioguUhed 


TBRWIHATIOH  OF   THB   TKU8T. 

SicnoN  2279.  Trust,  how  extinguished. 

2280.  Not  revocable. 

2281.  Trustee's  oiBoe,  how  racated. 

2282.  Trustoe.  how  disoharged. 

2283.  Removal  by  District  Court. 

Sbo.  2279.  A  trust  is  extinguished  by  the  entire  ful- 
filment of  its  object,  or  by  such  object  becoming  impossible 
or  unlawful. 

N.  Y.  0.  C,  Seo.  1208. 


Notreroca.        Sjbc.  2280.    A  trust  Cannot  be  revoked  by  the  trustor 

tie.  "^ 

after  its  acceptance,  actual  or  presumed,  by  the  trustee 
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aod  beneficiaries,  except  by  the  conseDt  of  all  the  benefi- 
ciaries, unless  the  declaration  of  trust  reserves  a  power 
of  revocation  to  the  trustor,  and  in  that  case  the  power 
must  be  strictly  pursued. 

K.  Y.  C.  C,  860. 1209. 

t 

m 

Seo.  2281. '  The  office  of  a  trustee  is  vacated —  Trustee's 

1     -Tk      t  •      «        1  *  office,  how 

1.  By  his  death;  or,  rscated. 

2.  By  his  dis{sharge. 

N.  Y.  C.  C,  Seo.  1210. 

Sec  2282.    A  trustee  can  be  discharered  from  his  trust  Tmstee^bow 

dlschmrged. 

only  as  follows : 

1.  By  the  extinction  of  the  trust. 

2.  By  the  completion  of  his  duties  under  the  trust. 

8.  By  such  means  as  may  be  prescribed  by  the  declara- 
tion of  trust. 

4.  Ej  the  consent  of  the  beneficiary,  if  he  has  capacity 
to  contract. 

5.  By  the  judgment  of  a  competent  tribunal,  in  a  direct 
proceeding  for  that  purpose,  that  he  is  of  unsound  mind, 
or, 

6.  By  the  District  Court. 

N.Y.C.C,  Seo.  1211. 

Sec.  2283.    The  District  Court  may  remove  any  trus-  Remorsibr 
tee  who  has  violated  or  is  unfit  to  execute  the  trust.  coart. 

N.  Y.  C.  C,  8oc.  1212. 


ARTICLB  VI. 

STJCCE88ION  OB  APPOIHTHBirr  OF  HKW  TBUSTBB8. 

Sicnoir  2287.  Vacant  trusteeship  filled  bj  Court. 

2288.  SurriTorship  between  oo-trastees. 

2289.  Distriot  Conrt  as  tmstoe. 

Ssc.  2287.  The  District  Court  may  appoint  a  trustee  yaoatttras- 
whenever  there  is  a  vacancy,  and  the  declaration  of  trust  {JJooSit."^ 
does  not  provide  a  practicable  method  of  appointment. 

N.  Y.  C.  C,  Soc.  1218. 

Sec.  2288.  On  the  death,  renunciation  or  discharge  of  BnrriTonhip 
one  of  several  co-trustees,  the  trust  survives  to  the  others.   ^^^I^ms.^ 
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Lewin  on  Trusteei,  299 ;  Belmont  ts.  O^Brien,  12  K.T.» 
•  394.    Matter  of  Van  Beboonhoven,  5  Paige,  559  ;  De  Pej- 

ster  YS.  01<mdining,  8  id.,  395.  MaUer  of  CroBflmaB«  20 
How.  Pr.,  350. 

N.  Y.  C.  C,  Sec.  1214. 

Diftriet  Sko.  2289.    WhcQ  a  trast  existB  without  any  appointed 

trusted  trastee,  or  where  all  the  irastees  renounce,  die  or  are  dis- 
charged, the  District  Court  of  the  county  where  the  trust 
property,  or  some  portion  thereof  is  situated,  mast  ap- 
point another  trustee  and  direct  the  execution  of  the  trust. 

N.  Y.  C.  C,  Sec.  1216 ;  State,  18«7, 170. 


TITLE   IX. 

AGENCY. 

Chapter    I.  AGENCY  IN  GENERAL. 

IL  PARTICULAR  AGENCIES. 

NoTB. — Under  this  head,  the  representation  of  one  per- 
son by  another  is  the  only  subjeet  treated.  The  rights  ao- 
qnired  by  third  persons  against  both  the  principal  and  tlM 
agent  are  here  stated.  The  mntnal  relAtiona  of  pcu- 
cipal  and  agent  are  a  branol^  of  Service,  and  are  defined  w 
the  Title  on  that  8abje?t  So  far  as  these  relations  ereato  a 
mntnal  tmst,  they  are  regulated  by  the  Title  on  TVmC 


CHAPTER    I. 

AGENCY  IN   GENERAL. 

Articlb    I.  DiFiNinoir  of  Agbhct. 
IL  Authority  of  Agbhts. 

III.  Mutual  Obligations  of  Pbircup^u  ahd  Tbird  Prbsorr. 

IV.  Oblioatioits  of  Aorbts  to  Tbirr  Prrsohs. 
V.  Drlbgation  of  Agrbgt. 

VL  TRRMiHATioir  OF  Agrhct. 


ARTICLE  I. 

DRFUflTIOK  OF  AGBRCT. 

Sbctioh  2295..  Agency,  what. 

2296.  Who  may  appoint  and  who  may  be  an  agent. 

2297.  Agents,  general  or  special. 
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Sscnoif  2298.  Agency,  aetnal  or  oatonelble. 

2299.  AotQftl  agenoj. 

2300.  OBtaoflible  agenoy. 


2300.  OBtaoAible  agenoy. 

Seo.  2295.    An  agent  is  one  who  repreBenis  another,  Amcy, 
called  the  principal,  in  dealings  with  third  persons.    Sach 
renreaentAtion  in  nAllad  AflrAncv. 


^••as^v*     VUV    |JA  f  AlVllJCkl,   III    VIV«»tlUi^° 

representation  is  called  agency. 

V  V  n  n     &««  191 A 


N.  T.  C.  C,  S«c.  1216. 

Seo.  2296.     Any  person,  having  capacity  to  contract,  whomaj 
may  appoint  an  agent;  and  any  person  may  be  an  agent,  who  maybe 

ao  agent. 
N.  Y.  C.  C,  See.  121T. 

Sec.  2297.    An  agent  for  a  particalar  act  or  transac-  Agenti, 
tion  is  called  a  special  agent.    All  others  are  general  q^ua.  ^ 
agents. 

N.  Y.  0.  C,  Seo.  1218. 

Sec  2298.     An  aficency  is  either  actual  or  ostensible.       Agency, 

®         ''  actual  or 

N.  Y.  C.  C,  Sec.  1219.  ostendble. 

Sko.  2299.    An  agency  is  actaal  when   the  agent  is  Actual 
really  employed  by  the  principal. 

N.  Y.  C.  C,  Sec.  1220. 

Sec  2300.    An  agency  is  ostensible  when  the  principal  orteuibto 
intentionally,  or  by  want  of  ordinary  care,  causes  a  third 
person  to  believe  another  to  be  his  agent  who  is  not 
really  employed  by  him. 

N.  Y.  C  C,  Sec.  1221. 


ARTICLE  II. 

AUTHORITY  OF  AOBHTS. 

SBcnoff  2304.  What  authority  may  be  eonrerred. 

2305.  Agent  may  perform  acts  required  of  priocipal  by  Code. 

2306.  Agent  cannot  hare  authority  to  defraud  principal. 

2307.  Creation  of  agency. 
230S.  Consideration  unnecessary. 

2309.  Form  of  authority. 

2310.  Ratification  of  agent's  act. 

2311.  Ratification  of  part  of  a  transaction. 
202.  When  ratification  roid. 

2313.  Ratifioation  not  to  work  injury  to  third  persons. 

2314.  Rescission  of  ratification. 

2315.  Measure  of  agent's  authority* 

2316.  Aetnal  authority,  what 
2817.  Ostensible  authority,  what 
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Sbction  2318.  Agent's  authority  as  to  persons  having  notice  of  restrie- 

tions  upon  it. 
2819.  Agent's  neeessary  anthority. 

2320.  Agent's  power  to  disobey  instmctions. 

2321.  Anthority  to  be  constmed  by  its  specifie,  rather  than  by  its 

general  terms. 

2322.  Bzoeptions  to  general  anthority. 

2323.  What  included  in  authority  to  sell  personal  property. 

2324.  What  included  in  authority  to^  sell  real  property. 

2325.  Authority  of  general  agent  to  reoeive  priee  of  property. 

2326.  Authority  of  special  agent  to  receiTe  price. 

What  au-         Seo.  2304.    An  affent  may  be  autborised  to  do  any  acts 
be  conferred  wbicb  his  principal  might  do,  except  those  to  wbieb  the 
latter  is  bound  to  give  his  personal  attention. 

N.  Y.  C.  C,  Seo.  1222. 

Agent  may        Sca  2805.    Everv  act  wbicb,  according  to  this  Code, 

perlbrm  ecti  ,  ./  »  o 

reqoiredof     may  be  dono  by  or  to  any  person,  may  be  done  by  or  to 
Code.  the  agent  of  such  person  for  that  purpose,  unless  a  cod- 

trary  intention  clearly  appears. 

N.  T.  C.  C,  Sec.  1223. 

Agent  can.        Seo.  2806.    An  agcut  can  never  have  authority,  either 
authority  to   actual  Or  Ostensible,  to  do  an  act  wbicb  is,  and  is  knowa 
principal,      or  suspccted  by  the  person  with  whom  he  deals,  to  be  a 
ft'aud  upon  the  principal. 

N.  T.  C.  C,  Seo.  1224. 

8io.  2807.  An  a^fency  may  be  created,  and  an  author- 
ity ma}'  be  conferred,  by  a  precedent  authorization  or  a 
subsequent  ratificaiion. 

N.  Y.  C.  C,  Sec.  1226. 

Seo.  2308.  A  consideration  is  not  necessary  to  make 
an  anthority,  whether  precedent  or  subsequent,  binding 
upon  the  principal. 

N.  Y.  C.  C,  Sec  1225. 

Sec.  2309.  An  oral  authorization  is  sufficient  for  any 
purpose,  except  that  an  authority  to  enter  into  a  con- 
tract [required  by  law  to  be  in  writing]  can  only  be  given 
by  an  instrument  [in  writing]. 

N.  Y.  C.  C,  Sec.  1227. 

Note.— The  worde  "under  seal"  and  "under  seal/' 
struck  out  of  Sec.  1227  (N.  Y.  C.  C),  and  those  in  brackcti 
inserted,  and  the  second  subdivision  omitted,  as  included 
in  this  section. 


Oreatfam 

uf  u^Dcy. 


Considera- 
tion unooc- 


F^rm  of 
auUionty. 


CIVIL  CODE. 


415 


Sec.  2310.    A   ratificatidn   can  be  made  only  in  the  Batmcation 
manner  that  would  have  been  necessary  to  confer  an  act 
original  authority  for  the  act  ratified*,  or  where  a,n  oral 
authorization  would  suffice,  by  accepting  or  retaining  the 
benefit  of  the  act,  with  notice  thereof.  « 

N.  Y.  0.  C,  Seo.  1228. 


Seo.  23II.    Eatification  of  part  of  an  indivisiblo  trans- 
action is  a  ratification  of  the  whole. 

N.Y.C.C.,  See.  1229. 


BatiflcatioD 
of  pnrt  of  a 
traiuactioii. 


Seo.  2312.     A  notification  is  not  valid  unless,  at  the   when nufl. 
time  of  ratifying  the  act  done,  the  principal'has  power  to 
confer  authority  for  such  an  act. 

M'Crackon  vs.  San  Francisco,  16  Cal.,  591. 
N.  T.  C.  C,  Seo.  1230. 

Seo.  2313.    No  unauthorized  act  can  be  made  valid,  Bauiicatkm 

not  to  work 

retroactively,  to  the  prejudice  of  third  persons,  without  lojoirto 

,     .  third  por- 

their  consent.  aona. 

This  is,  perhaps,  a  broader  rale  than  at  present  exists. 
But  great  diffioalty  has  been  felt  in  attempting  to  reconcile 
the  cases  (see  Story  Ag,,  Sees.  246,  247 ;  Bliss  vs.  Cottle,  32 
Barb.,  322;  Bird  ts.  Brown,  4  Ezch.,  786;  Wilson  vs. 
Tnmman,  6  M.  A  A.,  236 ;  Palmer  ys.  Stephens,  1  Denio, 
481 ;  Rossiter  rs.  Rossi ter,  8  Wend.,  499).  In  Buron  rs. 
Denman  (2  Bzoh.,  167),  the  defendant  had  committed  a 
trespass,  which  the  English  Government  expressly  ratified. 
This  was  held  to  relieve  the  defendant  from  responsibility. 
In  Lucas  vs.  Wilkiajon  (1  II.  &  N.,  420),  it  wad  held  that 
an  act  expressly  done  on  behalf  of  A  could  not  be  ratified 
and  adopted  by  B,  to  the  prejudice  of  G. 

N.  Y.  C.  C,  Sec.  1231. 

Sec  2314.    A  ratification  may  bo  rescinded  when  made   rafcu-ionof 
without  such  consent  as  is  required  iu  a  contract,  or  with 
an  imperfect  knowledge  of  the  material  facts  of  the  trans- 
action ratified,  but  not  otherwise* 

K.  Y.  C.  C,  Seo.  1232. 


Sec.  2315.    An  agent  has  such  authority  as  the  princi 
pal,  actually  or  ostensibly,  confers  upon  him. 

N.  Y.  C.  C,  Sec.  1233. 


Measnre 
of  ngciit's 
aathoritj. 


Sec.  2316.     Actual   authority  is  such  as  a  principal    ^J^f  ^,;^ 
intentionally  confers  upon  the  agent,  or  intentionally,  or 
by  want  of  ordinary  care,  allows  the  agent  to  believe 
himself  to  possess. 

N.  Y.  C.  C,  Sec.  1234. 
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oiteotibie         Seo.  2317.    Ostensible  authority  is  such  as  a  principal, 
what.  *^'      intentionally  or  by  want  of  ordinary  care,  causes  or 
allows  a  third  person  to  believe  the  agent  to  possess. 

N.  T.  0.  C,  See.  1235. 

tiSrit'*iI?'to       ^'^'  231#    Every  agent  has  actually  such  authorityas 
ff^oS^^"  '*  <Jefined  by  this  Title,  unless  specially  deprived  thereof 
Jj^jj'*c-      by  bis  principal,  and  has  even  then  sucb  authority  osten- 
sibly, except  as  to  persons  who  have  actual  or  construc- 
tive notice  of  the  restriction  upon  his  authority. 

N.  Y.  G.  C,  Seo.  1230. 

A««if«  Sxo.  2319. ,  An  agent  has  authority — 

authority.  1.  To  do  everything  necessary,  or  proper  and  usual  in 

the  ordinary  course  of  business,  for  effecting  the  purpose 
of  his  agency  ;  and, 

2.  To  make  a  representation  respecting  any  matter  of 
fact,  not  including  the  terras  of  his  authority,  but  upon 
which  his  right  to  use  his  authority  depends,  and  the 
troth  of  which  cannot  be  determined  by  the  use  of  rea* 
sonable  diligence  on  the  part  of  the  person  to  whom  the 
representation  is 'made 

N.  T.  C.  C,  See.  1237, 


AgeDt*0  Sec.  2320.    An  agent  has  power  to  disobey  instructions 

Sfaic^Tiii.     in  dealing  with  the  subject  of  the  agency,  in  cases  where 
^'^     it  is  clearly  for  the  interest  of  his  principal  that  he  should 
do  so,  and  there  is  not  time  to  communicate  with  the  prin- 
cipal. 

N.  Y.  C.  0.,  See.  1238. 

Aathoritjto  Ssc.  2321.  When  an  authority  is  given  partly  in  gen- 
by  its  ape.  cral  and  partly  in  specific  terms,  the  general  authority 
thAnbTitT   gives  no  higher  powers  than  those  specifically  mentioned. 

general 

tenna.  N.  Y.  C.  C,  See.  1239. 

Bzoeptiona  Seo.  2822.  An  authority  expressed  in  general  terms, 
anthonty.      howcver  broad,  does  not  authorise  an  agent — 

1.  To  act  in  his  own  name,  unless  it  is  the  usual  course 
of  business  to  do  so. 

2.  To  define  the  scope  of  his  agency;  or, 

8.  To  do  any  act  which  a  trustee  is  forbidden  to  do  by 
Art.  II,  of  Chap.  I,  of  the  last  Title. 

N.  Y.  C.  C,  See.  1240. 


CIVIL  CODE.  417 

Sec.  2323.    An  authbrity  to  sell  personal  property  in-  wimt  in. 

eludes  aQtbority  to  warrant  the  title  of  the  principal,  and  authority  to 

the  quality  and  quantity  of  the  property.  property. 

N.  y.  C.  C,  Sec.  1241. 

Sfc.  2324.     An  authority  to  sell  and  convey  real  prop-  wb»t  in- 

erty  includes  authority  to  give  the  usual  covenants  oi  authority  to 

-warranty  [or  the  Code  Covenants].  propeny. 

N.  y.  C.  C.,Soc.  1242. 

Sec.  2325.     A  general  agent  to  sell,  who  is  intrusted  Authority 

by  the  principal  with  the  possession  of  the  thing  sold,  has  agenrtor«- 

authority  to  receive  the  price.  ofpnjerty. 

N.  y.  0.  C,  See..  1243. 

Sko.  2326.     A  special  agent  to  sell  has  authority  to  re-  Antiioriw 

ceive  the  price  on  delivery  of  the  thing  sold,  but  not  after-  ageSt^v- 

wards.  *•*"•  ^^ 

V,  Y.  C.  C,  B«o.  1244. 


ARTICLE  III. 

XUTVAL  OBLIGATIONS  OF   PRINCIPALS  AND  THIRD  PIR80N8. 

SmoTiON  2830.  Principal,  how  affected  by  aeU  of  agent  within  the  soope  of 

bis  authority. 

2331.  Principal,  when  bound  by  incomplete  ezecntion  of  authority. 

2332.  Kotiee  to  agent,  when  notice  to  principal. 

2333.  Obligation  of  principal  when  agent  exceeds  his  authority. 

2334.  For  acts  done  under  a  merely  ostensible  authority. 

2335.  When  exclusive  credit  is  giren  to  agent. 

2330.  Rights  of  person  who  deals  with  agent  without  knowledge 
of  his  agency. 

2337.  Principal's  responsibility  for  agent's  negligence  or  omission. 

2338.  Principal's  responsibility  for  wrongs  wilftiUy  oommitted  by 

the  agent. 

Seo.  2330.    An  agent  represents  his  principal  for  all  Prindpai, 

purposes  within    the   scope  of  his   actual  or  ostensible  byMtsor* 

authority,  and  all'  the  rights  and  liabilities  which  would  I'Sl''^^ 

accrue  to  the  agent  from  transactions  within  such  limit,  ^'••«*'"**'y 
if  they  had  been  entered  into  on  his  own  account,  accrue 
to  the  principal. 

N.  Y.  C.  C,  Sec.  1246. 

63 
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Principal,  Seo.  2331.    A  pfincipal  is  bound  by  an  incomplete  exe- 

bv  incom.     cation  of  an  authority,  when  it  is  consistent  with  the 
tionof  an. '  wholc  purposc  and  scope  thereof,  but  not  otherwise. 

tharlty,  "      ^  ^ 

N.  Y.  C.  C,  Seo.  1246. 


Notice  to 
agent,  when 
notice  to 
principal. 


Obligation 
of  principal 
when  agent 
exceeds  bla 
aathority. 


Vor  act! 
done  under 
a  merely 
o  tenaible 
aothority. 


When  exc1a< 
4dTe  credit 
isgiren  to 
Agent. 


Rights  of 
person  who 
deals  with 
agent  with- 
oot  Icnewl- 
edge  of  his 
agencj. 


Ssc.  2332.  As  against  a  principal,  both  principal  and 
agent  are  deemed  to  have  notice  of  whatever  either  has 
notice  of,  and  ought,  in  good  faith  and  the  exercise  of 
ordinary  care  and  diligence,  to  communicate  to  the  other. 

N.  Y.  C.  C,  Sec.  1247. 

Sec.  2333.  When  an  agent  exceeds  his  authority,  hifl 
principal  is  bound  by  his  authorized  acts  so  far  only  as 
they  can  be  plainly  separated  from  those  which  are  ud- 
authorized. 

N.  Y.  C.  C,  Sec.  1248. 

Seo.  2334.  A  principal  is  bound  by  acts  of  his  agent, 
under  a  merely  ostensible  authority,  to  those  persons 
only  who  have  in  good  faith,  and  without  ordinary  neg- 
ligence, incurred  a  liability,  or  parted  with  value,  upon 
the  faith  thereof. 

N.  Y.  C.  C,  See.  1249. 

Seo.  2335.  If  exclusive  credit  is  given  to  an  agent  by 
the  person  dealing  with  him,  his  principal  is  exonerated 
by  payment  or  other  satisfaction  made  by  him  to  bis 
agent  in  good  faith,  before  receiving  notice  of  the  cred- 
itor's election  to  hold  him  responsible. 

N.  Y.  C.  C,  See.  1250. 

Seo.  2336.  One  who  deals  with  an  agent,  without 
knowing  or  having  reason  to  believe  that  the  agent  acts 
as  such  in  the  transaction,  may  set  off,  against  any  claim 
of  the  principal  arising  out  of  the  same,  all  claims  which 
he  might  have  set  off  against  the  agent  before  notice  of 
the  agency. 

N.  Y.  C.  C,  See.  1251. 

NoTK.--The  foUowiDg  is  See.  1252  (and  note)  of  the  Kcv 
YorkCiril  Code: 

Sbc.  1252.  Any  instrament  within  ihe  seope  of  his  sa- 
thoritji  whether  under  seal  or  not,  by  which  an  agent 
intends  to  bind  his  principal,  does  bind  him,  if  such  intent 
is  plainly  inferable  from  the  instrament  itaelf. 

This  section  belongs,  perhaps,  to  the  general  sab- 
Ject  of  interpretation  of  contracts.  It  is  intended  to 
abolish  the  distinction  in  this  respect  between  sealed 
and  unsealed  instruments.  See  Story  Ag.,  Beet.  147* 
155. 
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This  Commission  has  taken  a  more  direot  way  to  abolish 
the  distinction  between  sealed  and  unsealed  instraments. 
See  Seo.  1096. 


Seo.  2337.    Unless  reqaired  by  or  under  the  authority  Principal's 

,  ,  .       •  .       .       ,    .      responsiblli 

_j   law  to  employ  that  particalar  agent,  a  principal  is  tyforagents 
responsible   to  third  persons  for  the  negligence  of  his  or  omiasioa. 


agent  in  the  transaction  of  the  business  of  the  agency, 
including  wrongful  acts  committed  by  such  agent  in,  and 
as  a  part  of,  the  transaction  of  such  business,  and  for  his 
wilful  omission  to  fulfil  the  obligations  of  the  principal. 

N.  T.  C.  C,  Seo.  1263. 

Sec.   2338.    A   principal   is   responsible   for  no  other  principai'B 
wrongs  committed  by  his  agent,  than  those  mentioned  in  ^^^on^i 
the  last  section,  unless  he  has  authorized  or  ratified  them,  ^\^'b7°* 
even  though  they  are  committed  while  the  agent  is  en-  ^^  ■«•***• 
gaged  in  his  service. 

N.  Y.  C.  C,  Seo.  1254. 


ARTICLE  .  IV. 

OBLIGATIONB  OF  AQBNT8  TO  THIRD  PBR8098. 

BionoH  2342.  Warranty  of  authority. 

2S43.  Agent's  responsibility  to  third  persons. 

2344.  Obligation  of  agent  to  sorrender  property  to  third  person. 

2345.  Agent  not  haring  capacity  to  contract 

Seo.  2342.    One  who  assumes  to  act  as  an  agent  there-  warrauty 
by  warrants,  to  all  who  deal  with  him  in  that  capacity,  o'"***^^*!- 
that  he  has  the  authority  which  he  assumes. 

N.  T.  C.  C,  Sec.  1255. 

Sec.  2843.    One  who  assumes  to  act  as  an  agent  is  re-  Agent's  re- 
sponsible  to  third  persons  as  a  principal  for  his  acts  in  the  ^"Sif,^'^*^ 
coarse  of  his  agency,  in  any  of  the  following  cases,  and  in   p*™*"- 
no  others : 

1.  When,  with  his  consent,  credit  is  given  to  him  per- 
sooaily  in  a  transaction. 

2.  When  he  enters  into  a  written  contract  in  the  name 
of  his  principal,  without  believing,  in  good  faith,  that  he 
has  authority  to  do  so ;  or, 

3.  When  his  acts  are  wrongful  in  their  nature. 

N.  T.  C.  C,  See.  1250. 
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ObiigACion  Skc.  2344.  If  an  agent  receives  anything  for  the  ben- 
•urrendar  ofit  of  his  principal,  to  the  possession  of  which  another 
thi^penon.  pcrson  Is  entitled,  he  must,  on  demand,  surrender  it  to 
such  person,  or  so  much  of  it  as  he  has  under  bis  control 
at  the  time  of  demand,  on  being  indemnified  for  any  ad- 
vance which  he  has  made  to  his  principal,  in  good  faith, 
on  account  of  the  same;  and  is  responsible  therefor, if, 
after  notice  from  the  owner,  he  delivers  it  to  his  prin- 
cipal. 

N.  Y.  C.  C,  Sec.  1257. 


AgODt  not 
bATingca- 
IMcltjr  to 
oootract. 


Sec.  2345.    The  provisions  of  this  article  are  subject  to 
the  provisions  of  Part  I,  Div.  First,  of  this  Code. 

K.  T.  C.  C,  Seo.  1258. 


ARTICLE  v. 


DBLBOATIOV  OF  AGBHCT. 


AgODt't  dfiU 
•ntionof 
hU  powen. 


Sbotion  2349.  Agent's  delegation  of  his  powen. 

2850.  Agent's  nnauthoriied  employment  of  snb-agent 
2351.  Bab-agent  rightfuUy  appointed,  represents  prinoipaL 

Seo.  2849.  An  agent,  unless  specially  forbidden  by  his 
principal  to  do  so,  can  delegate  his  powers  to  another  per- 
son in  any  of  the  following  cases,  and  in  no  others: 

1.  When  the  act  to  be  done  is  purely  mechanical. 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the 
sub-agent  can,  lawfully  perform. 

8.  When  it  is  the  usage  of  the  place  to  delegate  soch 
powers;  or, 

4.  When  such  delegation  is  specially  authorized  bj  the 
principal. 

N.  T.  0.  C,  Seo.  1259. 

Agent's  on.  Seg.  2350.  If  an  agent  employs  a  sub-agent  withont 
einpio/moit  authority,  the  former  is  a  pi'incipal,  and  the  latter  hie 
ofsub.ageut.   j^g^jj^^  j^jj^  ^Ijq  principal  of  the  former  has  no  connection 


with  the  latter. 


N.  T.  C.  C,  See.  1200. 


8ab*agNit 
rl«htftUl7 
appointed, 
reprMentfl 
ptlndpel. 


Sec  2851.  A  sub-agent,  lawfully  appointed,  represeote 
the  principal  in  like  manner  with  the  original  agent;  and 
the  original  agent  is  not  responsible  to  third  persone  for 
the  acts  of  the  sub-agent. 


N.  Y.  C.  C,  Seo.  1201. 
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ARTICLB  Vr. 

TBRMIHAnOH  OF  AGBNCT. 

Sbctiov  2365.  Termination  of  agenoj. 
2350.  Same. 

Sso.  2355.    An  agency  is  terminated,  as  to  every  per-  Termiiutioii 
Bon  haying  notice  thereof,  by —  °  •««Dcy. 

1.  The  expiration  of  its  term. 

2.  The  extinction  of  its  subject. 

3.  The  death  of  the  agent. 

4.  His  renunciation  of  the  agency ;  or, 

5.  The  incapacity  of  the  agent  to  act  as  such. 

N.  T.  C.  C,  Seo.  12e2. 

Sso.  2356.    Unless  the  power  of  an  agent  is  coupled   s«n«. 
with  an  interest  in  the  subject  of  the  agency,  it  is  termi- 
nated, as  to  every  person  having  notice  thereof,  by — 

1.  Its  revocation  by  the  principal. 

2.  His  death ;  or, 

3.  His  incapacity  to  contract. 

N.  T.  C.  C,  Seo.  1203. 


CHAPTER  II. 

PARTICULAR  AGENCIES. 

AbTICLB     I.   AUCTIOXBBRS. 

II.  Factobs. 

III.   ShiPMASTBBS 'AMD  PiLOTS. 

IV.  Ships'  Mabaobbs. 


ARTICLE  I. 

AUCnONBBBS. 

SBCno5  2302.  Auotioneer's  authority  fVom  the  seller. 
2363.  Auctioneer's  Bvthority  from  the  bidder. 

Sbo.  2362     An  auctioneer,  in  the  absence  of  special   Auctioneer*! 
aQihorization  or  usage  to  the  contrary,  has  authority  from   from  the 
the  seller,  only  as  follows  : 

1.  To  sell  by  public  auction  to  the  highest  bidder. 

2.  To  sell  for  cash  only,  except  such  articles  as  aro 
usually  sold  on  credit  at  auction. 
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Auctioneer'! 
Mithoritjr 
trom  the 
bidder. 
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3.  To  warrant,  in  like  manner  with  other  agents  to 
3ell,  according  to  Sec.  2823. 

4.  To  prescribe  reasonable  rules  and  terms  of  sale. 

5.  To  deliver  the  thing  sold,  upon.payment  of  theprico. 

6.  To  collect  the  price;  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and 
usual,  in  the  ordinary  course  of  business,  for  effecting 
these  purposes. 

N.  T.  C.  C,  See.  1264. 

Seo.  23(^3.  An  auctioneer  has  authority  from  a  bidder 
at  the  auction,  as  well  as  from  the  seller,  to  bind  both  bj 
a  memorandum  of  the  contract,  as  prescribed  in  the  Title 
on  Sale, 

K.  T.  C.  0.,  Seo.  1205. 

NoTB. — See  Seo.  1798. 


ARTICLB  II. 


rAOTOBS. 


Fact3r,ii-h«t. 


Actual 
Mithoritj 
of  fiictor. 


OsteiMlble 
authority. 


Section  23A7.  Factor,  what. 

2368.  Actual  authority  of  factor. 
2360.  Ostensible  authority. 

Seo.  2367.   A  factor  is  an  agent,  as  defined  by  Sec.  2026. 

N.  T.  0.  C;,  Sec.  1266. 

Sec.  2368.  In  addition  to  the  authority  of  agents  in 
general,  a  factor  has  actual  authority  from  his  principal, 
unless  specially  restricted — 

1.  To  insure  property  consigned  to  him  uninsured. 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale, 
except  such  things  as  it  is  contrary  to  usage  to  sell  on 
credit;  but  not  to  pledge,  mortgage  or  barter  the  same; 
and, 

3.  To  delegate  his  authority  to  his  partner  or  servant, 
but  not  to  any  person  in  an  independent  employment 

N.  T.  C.  0.,  See.  1267. 

Sec.  2369.  A  factor  has  ostensible  authority  to  deal 
with  the  property  of  his  principal  as  his  own,  in  transae- 
tionfi  with  persons  not  having  notice  of  the  actual  ewner- 
ship. 

N.  Y.  C.  0.1  Sec.  1268. 
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ARTICLE  III. 

8HIPMASTBR8   AND  PILOTS. 

Sicnoii  2373.  Aathoritj  of  shipmaster  on  behalf  of  shipowner. 

2374.  Authority  to  borrow. 

2375.  Aathority  on  behalf  of  owners  of  cargo. 
2370.  Power  to  make  contracts. 

2377.  Power  to  hypothecate. 

2378.  Master's  power  to  sell  ship. 

2379.  Master's  power  to  sell  cargo. 

2380.  Authority  to  ransom  ship. 

2381.  Abandonment  terminates  master's  power. 

2382.  Personal  liability  for  contracts  concerning  the  ship. 

2383.  Liability  for  acts  of  persons  employed  upon  the  ship. 

2384.  Responsibility  for  negligence  of  pilot. 

Sec.  2373.    The  master  of  a  ship  is  a  general  agent  for  Aathority  of 
its  owner,  in  all  matters  coneerniDg  the  same.  onbehairof 


N.  T.  C.  C,  See.  1269. 


fthipowner. 


Sec.  2374.    The  master  of  a  ship  has  authority  to  hor-  Authority 
row  money  on  the  credit  of  Us  owner,  if  it  is  necessary 
to  enable  him  to  complete  the  voyage,  and  if  neither  the 
owner  nor  his  proper  agent  for  sach  matters  can  be  con- 
salted  without  injurious  delay. 

N.  Y.  C.  C,  Sec.  1270. 

Seo.  2875.    The  master  of  a  ship,  during  a  voyage,  is  AuthoHtj 
a  general  agent  for  each  of  the  owners^of  the  cargo,  and  ^ownw* 
has  aathority  to  do  whatever  they  might  do  for  the  pres-  ^**'^- 
ervation  of  their  respective  interests,  except  to  sell  or 
hypothecate  the  same. 

N.  Y.  C.  C,  Sec.  1271. 

Sec.  2376.     The  master  of  a  ship  may  procure  all  its  power  to 

•  •  <  •  1     make  con- 

necessary  repairs  and  supplies,  may  engage  cargo  and   tracts. 
passengers  for  carriage,  and,  in  a  foreign  port,  may  enter 
into  a  charter  party ;  and  his  contracts  for  these  purposes 
bind  the  owner  to  the  full  amount  of  the  value  of  the 
ship  and  freightage. 

N.  Y.  C.  C,  Sec.  1272. 


hypothecate. 


Seo.  2377.    The  master  of  a  ship  may  hypothecate  the  Power  t^ 
ship,  freightage  and  cargo,  in  tbe  cases  prescribed  by  the 
chapters  on  Bottomry  aud  Respondentia^  and  in  no  others. 

There  seems  to  be  no  precedent  or  usage  which  would 
justify  any  other  form  of  hypothecation  by  a  master. 

N.  Y.  0.  C,  Sec.  1273. 
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Martar*!  Sbo.  2378.     When  a  ship,  whether  foreign  or  domestic, 

•hip.  is  seriously  injured,  or  the  voyage  is  otherwise  broken 

up,  beyond  the  possibility  of  pursuing  it,  the  master,  in 
case  of  necessity,  may  sell  the  ship  without  instructions 
from  the  owners,  unless  by  the  earliest  use  of  ordinary 
means  of  communication  he  can  inform  the  owners,  and 
await  their  instructions. 

N.  T.  C.  C.  See.  1274. 

MMtor'i  Seo.  2879.     The  master  of  a  ship  may  sell  the  cargo,  if 

powtoBou  ^^^  voyage  is  broken  up  beyond  the  possibility  of  pursuing 
it,  and  no  other  ship  can  be  obtained  to  carry  it  to  its  des- 
tination, and  the  sale  is  otherwise  absolutely  necessary. 

N.  T.  C.  C,  Soc.  1275. 

AnthoritTto  Seg.  2380.  The  master  of  a  ship,  in  case  of  its  cap- 
ture,  may  engage  to  pay  a  ransom  for  it,  in  money  or  in 
part  of  the  cargo,  and  his  engagement  will  bind  the  ship, 
freightage  and  cargo. 

N.  T.  C.  C,  Seo.  1276. 


AbandoD.  ^^^-  2381.    The  power  of  the  master  of  a  ship  to  bind 

SSSJmlS^'  ^t®  owner,  or  the  owners  of  the  cargo,  ceases  upon  the 
tcr'i  power,  abandonment  of  the  ship  and  freightage  to  insurers. 

N.  T.  C.  C,  Seo.  1277. 

PeraoMiiia-  Seo.  2382.  XJuless  otherwise  expressly  agreed,  or  nn- 
oontnctB  less  the  contracting  parties  give  exclusive  credit  to  the 
S^iOiip."^     owner,  the  master  of  a  ship  is  personally  liable  upon  his 

contracts  relative  thereto,  even  when  the  owner  is  also 

liable. 

N.  Y.  C.  C,  Seo.  1278. 

liabflity  ibr       Seo.  2383.    Tho  master  of  a  ship  is  liable  to  third  per- 
sona em^*^'    sons  for  the  acts  or  negligence  of  persons  employed  in  its 
tha'^p^'^'^  navigation,  whether  appointed  by  him  or  not,  to  the  same 
extent  as  the  owner  of  the  ship. 

N.  T.  G.  G.,  Seo.  1S79. 


pilot. 


jtonoDabiii.  Seo.  2384.  The  owner  or  master  of  a  ship  is  not  re- 
^nce  of^  '  sponsible  for  the  negligence  of  a  pilot  whom  he  is  bound 
by  law  to  employ ;  but  if  he  is  allowed  an  option  between 
pilots,  some  of  whom  are  competent,  or  is  required  only 
to  pay  compensation  to  a  pilot,  whether  he  employs  him 
or  not,  he  is  so  responsible  to  third  persons. 

N.  T.  G.  G.,  Sec.  1280. 
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ARTICLE  IV. 

ships'   HANA6KR8. 

SccnoN  2388.  What  powers  manager  has. 
2389.  What  powers  he  has  not. 

Sec.  2388.    A  ship's  manager  has  pow^^r  to  make  con-  what  pow- 
tracts  requisite  for  the  performance  of  his  duties  as  such;  SL."*^***' 
to  enter  into  charter  parties,  or  make  contracts  for  car- 
riage; and  to  settle  for  freightage  and  adjust  averages. 

N.  Y.  C.  C,  Sec.  1281. 

Sxc.  2889.     Without  special  authority,  a  ship's  man-  what  pow. 
ager  cannot  borrow  money,  or  give  up  the  lion  for  freight-  S^t*** 
age,  or  purchase  a  cargo,  or  bind  the  owners  of  the  ship 
to  an  insurance. 

N.  Y.  0.  C,  Sec.  1282. 


TITLE    X. 

PARTNERSHIP. 

Chapter   I.  PARTNERSHIP  IN  GENERAL. 
II.  GENERAL  PARTNERSHIP. 
IIL  SPECIAL  PARTNERSHIP. 
IV.  MINING  PARTNERSHIP. 


CHAPTER   I. 

PARTNERSHIP   IN   GENERAL. 

Articlb    I.  What  Constitutes  a  Partnership. 
II.  Partnership  Property. 

III.  Mutual  Obligations  of  Partners. 

IV.  Renunciation  op  PartneiIship. 


ARTICLE  L 

WHAT  CONSTITUTES   A  PARTNERSHIP. 


Section  2395.  Partnership,  what. 
2390.  Ship  owners. 
2397.  Formation  of  partnership. 

54 
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partnenhip,  Sko.  2395.  Partnership  is  the  association  of  two  or 
more  persons,  for  the  purpose  of  carrying  on  basineas 
together,  and  dividing  its  profits  between  them. 

K.  T.  G.  C,  Seo.  1283. 

shipownen.  Sec.  2396.  Part  owners  of  a  ship  do  not,  by  simply 
asing  it  in  a  joint  enterprise,  become  partners  as  to  the 
ship. 

K.  T.  C.  C,  Seo.  1284. 


Fonnation 
of  partner- 
ship. 


Sko.  2397.  A  partnership  can  be  formed  only  by  the 
consent  of  all  the  parties  thereto,  and  therefore  no  new 
partner  can  be  admitted  into  a  partnership  without  the 
consent  of  every  existing  member  thereof. 

N.  T.  C.  0.,  Seo.  1285. 


AfiTICLB  II. 


PARTNERSHIP  PROPBRTT. 

Sectioit  2401.  Partaersliip  property,  what. 

2402.  Partners'  interest  in  partnership  property. 

2403.  Partners  share  in  profits  and  losses. 

2404.  When  division  of  losses  implied. 

2405.  Partner  may  require  application  of  partnership  property  to 
payment  of  debts. 

2406.  What  property  is  partnership  property  by  presumption. 

Seo.  2401.  The  property  of  a  partnership  consiata  of 
all  that  is  contributed  to  the  common  stock  at  the  forma- 
tion of  the  partnership,  and  all  that  is  subseqaently 
acquired  thereby. 

Code  Kapoleon,  Art  1830  ;  N.  Y.  C.  G.»  See.  1286;  •»- 
oords  with  Duprey  vs.  Leavenworth  (17  Gal.*  M) 
and  Collnmb  vs.  Read  (24  N.  T.,  505). 

Partners  in-       Seo.  2402.     The  interest  of  each  member  of  a  partner- 

terest  in 

partnership    ship  extcuds  to  cvcry  portion  of  its  property. 

N.  Y.  C.  C,  Seo.  1287;  Blacks.  Com.,  182  ;  Mabbstt  n. 
White,  12  N.  Y.,  442  ;  Story  on  Partn.,  See.  lA. 


PartDership 

property, 

what. 


Partners 
share  ill 
proflta  and 


Sec  2403.  In  the  absence  of  any  agreement  on  the 
subject,  the  shares  of  partners  in  the  profit  or  loss  of 
the  business  are  equal,  and  the  share  of  each  in  the  part- 
nership property  is  the  value  of  his  original  contribution, 
increased  or  diminished  by  his  share  of  profit  or  loss. 

N.  Y.  C.  C,  Seo.  1288. 


CIVIL  CODE.  427 

Sbo.  2404.     An  agreement  to  divide  the  profits  of  a  whendiTi. 
business  implies  an  agreement  for  a  corresponding  di-  implied 
vision  x>f   its    losses,  unless  it  is  otherwise  expressly 
stipulated. 

N.  T.  C.  0.,  Seo.  1289. 

Note. — Thii  settles  what  has  been  heretofore  ft  doabtftd 
proposition. 

Seo.  2405.    Each  member  of  a  partnership  may  require  PartDermay 

its  property  to  be  applied  to  the  discharge  of  its  debts,  ^^n!^'f 

and  has  a  lien  upon  the  shares  of  the  other  partners  for  J^rtyto 

this  purpose,  and  for  the  payment  of  the  general  balance,  SeStT"^  ^ 
if  any  due  to  him. 

Chase  ts.  Steel,  9  Oal.,  04 ;  Burpee  ts.  Bonn,  22  Cal., 
194 ;  BoUook  ts.  Hnbbard,  23  CaL,  501 ;  Duryea  vs. 
Burt,  28  Cal.,  569 ;  N.  T.  0.  C,  Seo.  1290. 

Seo.  2406.  Property,  whether  real  or  personal,  ac-  what  prop. 
quired  with  partnership  funds,  is  presumed  to  be  part-  ^hip'**^' 
nership  property.  prafl^^tto^ 

N.  T.  C.  C,  Seo.  1291 ;  CoUomb  ts.  Read,  29  N.  T.,  505 ; 
Daprey  ts.  LeaTenworth,  17  Cal.,  262. 


ARTICLE    ni. 

MUTUAL  OBLIftATIOHS  OF  FARTHBR8. 

Sbctiok  2410.  Partners  trustees  for  eaeh  other. 

2411.  Good  faith  to  be  obserTed  between  them. 

2412.  Mutual  liabilitj  of  partners  to  aoooant. 

2413.  No  oompensation  for  serTioes  to  firm. 

Sec  2410.    The  relations  of  partners  are  confidential.  Partners 
They  are  trustees  for  each  other  within  the  meaning  of  eachoUier. 
Chap.  I  of  the  Title  on  TrusU,  and  their  obligations  as 
such  trustees  are  defined  by  that  chapter. 

N.  Y.  C.  C,  See.  1292. 

Seo.  2411.    In  all  proceedings  connected  with  the  for-  ooodflathto 
mation,  conduct,  dissolution  and  liquidation  of  a  partner-  betmlT*^ 
ship,  every  partner  is  bound  to  act  in  the  highest  good  ****"• 
faith  towards  his  copartners.    He  may  not  obtain  any 
advantage  over  them  in  the  partnership  affairs  by  the 
slightest  misrepresentation,  concealment,  threat  or  ad- 
verse pressure  of  any  kind. 

N.  T.  0.  C,  Seo.  1293. 
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Mntua 
lUbiUty  of 
partnen  to 
•ooonnt. 
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Seo.  2412.  Each  member  of  a  partnership  mast  ac- 
couDt  to  it  for  everything  that  he  receives  on  account 
thereof,  and  is  entitled  to  reimbnrsement  therefrt)in  f^r 
everything  that  he  properly  expends  for  the  benefit 
thereof,  and  to  be  indemnified  thereby  for  all  losses  and 
risks  Tvhich  he  necessarily  incurs  on  its  behalf. 

N.  Y.  C.  C,  Seo.  1294. 


No  oompeQ< 
hUIod  for 
MrvicMto 


Seo.  2418.     A  partner  is  not  entitled  to  any  compensa- 
tion for  services  rendered  by  him  to  the  partnership. 

N.  T.  C.  C,  Seo.  1295. 

Note. — An  agreement  may  be  made  for  oompenaation  to 
be  paid  a  member  of  the  partnership  for  bis  Berrioei,  bot 
withoat  each  special  agreement  he  is  not  entitled  to  com- 
pensation^ henoe  the  general  rule  is  as  stated  in  the  text 


ARTICLE  IV. 


BBXUXCIATIOM    OF   PARTRBRSHIP. 


Bennncia- 
tionofftitare 
proflta  exon- 
erates from 
Uabilltj. 


Effect  of  re- 
nnnciatloo. 


SBcnow  2417.  Renunciation  of  future  profits  exonerates  firom  liability. 
2418.  Effect  of  renunciation. 

Sec  2417.  A  partner  may  exonerate  himself  from  all 
future  liability  to  a  third  person,  on  account  of  the  part- 
nership, by  renouncing,  in  good  faith,  all  participation  in 
its  future  profits,  and  giving  notice  to  such  third  person, 
and  to  his  own  copartners,  that  be  has  made  such  rennn* 
elation  ;  and  that,  so  far  as  may  be  in  his  power,  he  dis- 
solves the  partnership  and  does  not  intend  to  be  liable 
on  account  thereof  for  the  future. 

N.  T.  C.  C,  See.  1296. 

Seo.  2418.  After  a  partner  has  given  notice  of  bis  re* 
nunciation  of  the  partnership  ,he  cannot  claim  any  of  its 
subsequent  profits,  and  his  copartners  may  proceed  to  die- 
solve  the  partnership. 

N.  T.  G.  C,  Seo.  1297. 
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CHAPTER  II. 

GENERAL   PARTNERSHIP. 

Article     I.  What  is  a  Gbmbral  Partnership. 

II.  PowsRS  AMD  Authority  of  Partners. 

III.  Mutual  OBLiaATioHS  of  Partners. 

IV.  Liability  of  Partners. 

y.  Termination  of  Partnership. 
VI.  Liquidation. 
VII.  Of  the  Use  of  Fictitious  Nambs. 


ARTICLE  I. 

WHAT  is  a  OBNBRAL  PARTNERSHIP. 

Section  3424.  General  partnership,  what. 

Sec.  2424.     Every  partDership  that  is  Dot  formed  in   Oeaerai 
accordance  with  the  law  concerDiDg  special  or  mining  what, 
partnerships,  and  every  special  or  mining  partnership,  so 
far  only  as  the  general  partners  are  concerned,  is  a  gen- 
eral partnership. 

N.  T.  C.  0.,  Seo.  1298. 


ARTICLE   II. 
powers  and  authority  of  partners. 

Section  2428.  Power  of  minority  of  partners. 

2429.  Aufchoritj  of  indiridaal  partner. 

2430.  What  aathoritj  partner  has  not. 

243L  Partner's  aets  in  bad  faith,  when  ineffectnal. 

Sec.  2428.  Unless  otherwise  expressly  stipulated,  the  Power  of 
decision  of  the  majority  of  the  members  of  a  general  part-  ^^n. 
nership  binds  it  in  the  conduct  of  its  business. 

N.  T.  C.  C,  See.  1299. 

Sec.  2429.     Every  general  partner  is  agent  for  the  Aathority 

partnership  in  the  transaption  of  its  business,  and  has  partner. 

authority  to  do  whatever  is  necessary  to  carry  on  such 

business  in  the  ordinary  manner,  and  for  this  purpose 

may  bind  his  copartners  by  an  agreement  in  writing. 

N.  T.  0.  C,  S«o.  1300. 

Note. — The  authorities  cited  under  this  section  of  the 
New  York  Ciril  Code  are  ample  in  support  of  this  rule. 
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WhAt  au- 
thority part- 
ner hiM  not. 


Partner'! 
acts  in  bad 
frith,  whan 
ineiTectnal. 


Sec.  2430.  A  partner,  as  such,  has  not  anthoritj  to 
do  any  of  the  following  acts,  unless  his  copartners  have 
wholly  abandoned  the  business  to  him,  or  are  incapable 
of  acting : 

1.  To  make  an  assignment  of  the  partnership  property, 
or  any  portion  thereof,  to  a  creditor,  or  to  a  third  per- 
son, in  trust  for  the  benefit  of  a  creditor  or  of  all  cred- 
itors. 

2.  To  dispose  of  the  good  will  of  the  business. 

3.  To  dispose  of  the  whole  of  the  partnership  property 
at  once,  unless  it  consists  entirely  of  merchandise. 

4.  To  do  any  act  which  would  make  it  impossible  to 
carry  on  the  ordinary  business  of  the  partnership;  or, 

5.  To  do  any  other  act  not  within  the  scope  of  the 
preceding  section. 

N.  T.  0.  0.,  8eo.  1301. 

Note.— See  note  to  See.  1301  (N.  T.  0.  C.)  foranthoiitNi. 

Seo.  2481.  A  partner  is  not  bound  by  any  act  of  a  co- 
partner, in  bad  faith  toward  him,  though  within  the  scope 
of  the  partner's  powers,  except  in  favor  of  persons  who 
have  in  good  faith  parted  with  value  in  reliance  upon 
such  act. 

N.  T.  0.  C,  Seo.  1302. 

NoTB. — If  a  ohoice  must  be  made  whioh  of  two  partiei 
mast  snffor  by  the  bad  faith  of  a  person,  that  ons  whOj  bj 
useoiation  with,  indorses  him,  onght  to  suffer. 


ARTICLE  lU. 


XUTUAL  OBLIGATIONS  Or   PABTNBRS. 


Profits  of 

indlTldnal 

pertner. 


SionoH  2486.  Profits  of  indiyidnal  partner. 

2436.  In  what  basiness  partner  maj  not  engage. 

2437.  In  what  he  may  engage. 

2438.  Mast  aoooant  to  firm  for  profits. 

Seo.  2435.  All  profits  made  by  a  general  partner,  in 
the  course  of  any  business  usually  carried  on  by  tbe  part- 
nership, belong  to  the  firm. 

N.  Y.  C.  C,  Sec.  1308. 

bndn*'  ®*^'  ^^^^     '^  general  partner  who  agrees  to  givo  ^^* 

partner  may  pcrsoual  attention  to  the  business  of  the  partnership* 

may  not  engage  in  any  business  which  gives  him  an  in- 
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terest  adverse  to  that  of  the  partnership,  or  which  pre- 
vents him  from  giving  to  saoh  business  all  the  attention 
which  would  be  advantageous  to  it. 

N.  T.  C.  0,,  6eo.  1304. 

Seo.  2437.     A  partner   may  engage   in   any  separate  in  what  u 
business,  except  as  otherwise  provided  by  the  last  two  ™*^  •"s***- 
sections. 

N.  Y.  C.  C,  Soo.  1305. 

Seo.  2438.*    A   general    partner    transacting    business  Hutac. 
contrary  to  the  provisions  of  this  article  may  be   re-  ibr  profits. 
qared  t>y  any  copartner  to  account  to  the  partnership 
for  the  profits  of  suon  business. 

N.  Y.  C.  C,  Seo.  1306. 


ARTICLE  rV. 

LIABXLITT  OF  PABTNBRS. 

* 

Sectioh  2442.  Liability  of  partners  to  third  persons. 

244.3.  Liability  for  eaoh  other's  acts  as  agents. 

2444.  Liability  of  one  held  oat  as  partner. 

2445.  No  one  liable  as  partner  unless  held  out  as  such. 

Sec.  2442.     Every  general  partner  is  liable   to  third  Liabiutyof 
persons  for  all  the  obligations  of  the  partnership,  jointly  thirdpersons 
with  his  copartners. 

N.  Y.  C.  C,  Seo.  1307. 

Seo.  2443.    The  liability  of  general  partners  for  each  Liability  for 
other's  acts  is  defined  by  the  Title  on  Agency.  actsM 

agents. 
N.  Y.  C.  C,  Seo.  1308. 

Seo.  2444.    Any  one  permitting  himself  to  be  repre-  Liaboi^of 
sented  as  a  partner,  general  or  special,  is  liable,  as  such,  Mpartner!* 
to  third  persons  to  whom  such  representation  is  commu- 
nicated, and  who,  on  the  faith  thereof,  give  credit  to  the 
partnership. 

K.  Y.  C.  C,  Soo.  1300. 

Seo.  2445.    No  one  is  liable  as  a  partner  who  is  not  NooneUabie 

I     .      n  as  partner 

such  in  fact,  except  as  provided  in  the  last  section.  nnfenheid 

out  as  such. 
N.  Y.  C.  0.,  Seo.  1310. 

Note. — See  note  to  this  section  In  the  New  York  Ciril 
Code. 
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ARTICLE   V. 


Daration  of 
partnership. 


TERMINATION  OF  PABTNJERSHIP. 

Section  2449.  Duration  of  partnership. 

2450.  Total  dissolution  of  partnership. 

2451.  Partial  dissolution. 

2452.  Partner  entitled  to  dissolution. 
245.3.  Notice  of  termination. 
2454.  Notice  by  change  of  name. 

Seo.  2(49.  If  no  term  is  prescribed  by  agreement  for 
its  duration,  a  general  partnership  continues  until  dis- 
solved by  a  partner  or  by  operation  of  law. 

N.  Y.  C.  C,  See.  ISU. 

TMai  diMo-        Sbo.  2450.     A  general  partnership  is  dissolved,  as  to  all 
partnership,   the  partners — 

1.  By  lapse  of  the  time  prescribed  by  agreement  for 
its  duration. 

2.  By  the  expressed  will  of  any  partner,  if  there  is  oo 
such  agreement. 

8.  By  the  death  of  a  partner. 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  in- 
terest of  any  partner  in  the  partnership  property. 

6.  By  war,  or  the  prohibition  of  commercial  intercourse 
between  the  country  in  which  one  partner  resides,  and 
that  in  which  another  resides  ;  or, 

6.  By  a  judgment  of  dissolution. 

N.  Y.  C.  C,  Sec.  1312. 


Parttol 
dissolution. 


Partner 
entitled  fo 
dissolution. 


Seo.  2451.  A  general  partnership  may  be  dissolved,  as 
to  himself  only,  by  the  expressed  will  of  any  partner, 
notwithstanding  his  agreement  for  its  continuance,  sub- 
ject however  to  liability  to  his  copartners  for  any  damage 
caused  to  them  thereby,  unless  the  circumstauces  are 
such  as  entitle  him  to  a  judgment  of  dissolution. 

N.  Y.  C.  C,  Sec.  1313. 

Seo.  2452.  A  general  partner  is  entitled  to«  jadgmcnt 
of  dissolution — 

1.  When  ho,  or  another  partner,  becomes  legally  io^' 
pable  of  contracting. 

2.  When  another  partner  fails  to  perform  his  duties 
under  the  agreement  of  partnership,  or  is  guilty  of  w- 
rious  misconduct;  or, 
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3.  When  the  basinoss  of  the  partnership  can  be  carried 
on  only  at  a  permanent  loss. 

N.  Y.  0.  C,  See.  1314. 

« 

Seo.  2453.  The  liability  of  a  general  partner  for  the  ^^'^^^^^ 
acts  of  his  copartners  continues,  even  after  a  dissolation 
of  the  partnership,  in  favor  of  persons  who  have  had 
dealings  with,  and  given  credit  to  the  partnership  during 
its  existence,  until  they  have  had  personal  notice  of  the 
dissolation  ;  and  in  favor  of  other  persons  until  such  dis- 
solution has  been  advertised  in  a  newspaper  published  in 
.  every  county  where  the  partnership,  at  the  time  of  its 
dissolution,  had  a  place  of  business,  if  a  newspaper  is 
there  published,  to  the  extent  in  either  case  to  which 
such  persons  part  with  value  in  good  faith,  and  in  the  be- 
lief that  such  partner  is  still  a  member  of  the  firm. 

N.  T.  C.  C,  See.  1315. 

Seo.  2454.    A  change  of  the  partnership  name,  which  ^^J^^^ 
plainly  indicates  the  withdrawal  of  a  partner,  is  sufSoient  nuns, 
notice  of  the.  fact  of  such  withdrawal  to  all  persons  to 
whom  it  is  communicated;  but  a  change  in  the  name, 
which  does  not  contain  such  an  indication,  is  not  notice 
of  the  withdrawal  of  any  partner. 

N.  Y.  C.  C,  See.  1316. 


ARTICLE  VI. 

UQUIDATIOK. 

SscnoH  2458.  Powers  of  partners  after  dissolation. 

2459.  Who  may  act  in  liquidation. 

2460.  Who  may  not  act  in  liquidation. 

2461.  Powers  of  partners  in  liquidation. 

2462.  What  partner  may. do  in  liquidation. 

Seo.  2458.    After  the  dissolution  of  a  partnership,  the  rowers  or 

partners 

powers  and  authority  of  the  partners  are  such  only  as  after  diaso. 
are  prescribed  by  this  article. 

N.  Y.  C.  C,  Sec.  1317. 


latioD. 


Seo.  2459.    Any  member  of  n  general  partnership  may  whosa^ 
(t  in  liquids 
next  section. 


^j^t  Ilk  llaai 

act  in  liquidation  of  its  affairs,  except  as  provided  by  the  datfam. 


N.  Y.  0.  C,  Seo.  1S18. 

55 
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Whomaj 
not  act  in 
liquidation. 


Powers  of 
partnen  in 
ilqaldation. 


Wliat  part- 
ner may  do 
in  liquida- 
tion. 
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Sec.  2460.  If  the  liquidation  of  a  partnerghip  is  com- 
mitted, by  consent  of  all  the  partners,  to  one  or  more  of 
them,  the  others  have  no  right  to  act  therein;  bat  their 
acts  are  valid  in  favor  of  persons  parting  with  value,  in 
good  faith,  upon  credit  thereof. 

K.  T.  C.  C,  Sec.  1819. 

Sbo.  2461.  A  partner  authorized  to  act  in  liquidation 
may  collect,  compromise  or  release  any  debts  due  to  the 
partnership,  pay  or  compromise  any  claims  against  it,aDd 
dispose  of  the  partnership  property. 

N.  T.  C.  C,  Seo.  1820. 

Seo.  2462.  A  partner  authorized  to  act  in  liqaidatioa 
may  enter,  in  the  name  of  the  firm,  into  any  obligatioD, 
by  way  of  satisfaction  of  a  partnership  debt,  or  as  a  col* 
lateral  security  therefor;  but  he  cannot  make,  draw  or 
indorse  any  other  obligation  in  its  name,  nor  revive  a  debt 
against  the  firm,  by  any  acknowledgment  or  part  pay- 
ment, within  the  provisions  of  the  Code  of  Civil  Pko- 
OEDUBE  concerning  the  times  of  commencing  civil  actioDB. 

.     N.  T.  C.  C,  Seo.  1821. 


ARTICLE  Vn. 


FleUtions 
name. 


OF  THB  UBB  Or  riCTITIOUS  VAMKS. 

SicnoH  2466.  Fictitious  name. 

2467.  Style  of  foreign  putnenliip. 

2468.  Continuation  of  style  of  firm  haTing  foreign  bnsiBen  rda^ 

tions. 

2469.  Certificates  stating  names,  etc.,  what  to  contain,  and  to  be 

filed  and  published. 

2470.  Register  of  such  firms  to  be  kept  by  County  Clerk. 

2471.  Certified  copies  of  register,  and  proof  of  pnblioatioa,  to  be 

evidence. 

Seo.  2466.  No  partnersjiip  or  person  may  tranwct 
business  by  a  fictitious  name,  or  in  the  name  of  a  person 
not  interested  in  such  business,  except  as  prescribed  io 
this  article. 

N.  Y.  G.  C,  See.  1322. 


style  of         •  Sec.  2467.    A  commercial  partnership,  established  and 
^j^Swthip.   transacting  business  in  a  place  without  the  United  States, 
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may  nse  in  this  State  the  partnership  name  used  by  it 
there,  although  ficlitions. 

N.  T.  C.  C,  Sec.  1323. 

Seo.  2468.    The  name  of  a  partnership,  which  has  had  Continuation 
business  relations  with  places  without  the  United  States,  unn  haTtng 
may  be  continued  in  use  by  the  persons  succeeding  to  its  ueMnia^"' 
business,  and  by  their  successors,  upon  compliance  with     ^^' 
the  provisions  of  this  article,  and  with  the  consent  of  the 
persons,  if  living,  whose  names  are  used. 

N.  Y.  C.  C,  Sec.  1324. 

Sec.  2469.    On  every  change  of  the  persons  continu-  certiflcates, 
ing  the  use  of  a  partnership  name,  under  the  last  section,  name?,  etc., 
the  person  acquiring  the  right  to  use  it  must  sign  and  ^n,  and^to 
acknowledge  before  a  proper  officer  for  that  purpose,  a  ^bilahe?.^ 
certificate,  stating  the  name  of  each  person  dealing  un- 
der such  name,  and  his  place  of  residence,  and  must  file 
the  same  with  the  Clerk  of  the  county  in  which  their 
principal  place  of  business  is  situated,  and  must  publish 
BQch  certificate,  or  a  statement  containing  the  substance 
thereof,  once  in  each  week  for  four  successive  weeks,  be> 
ginning  within  one  week  after  his  first  using  such  name, 
io  a  newspaper  printed  in  the  county,  or  nearest  the 
county  (if  none  is  printed  in  the  county),  in  which  such 
principal  place  of  business  is  situated. 

N.  T.  C.  C,  See.  1325. 

Sec.  2470.    Every  County  Clerk  must  keep  a  register  RegTsterof 
of  the  names  of  firms  and  persons  mentioned  in  the  cer-'  SbeVept 
tificates  filed  with  him,  pursuant  to  the  last  section,  enter-  cfaSr"*^ 
ing  in  alphabetical  order  the  name  of  every  such  partner- 
ship and  of  each  partner  therein. 

N.  T.  C.  C,  Sec.  1326. 

Sec.  2471.    Copies  of  the  entries  of  a  County  Clerk,  as  oertifled 
herein  directed,  when  certified  by  him,  and  affidavits  of  SS^«'«»d 
publication,  as  herein  directed,  made  by  the  printer,  pub-  BStuJ^ntoSi 
lisher  or  chief  clerk  of  a  newspaper,  are  presumptive  evi    •^^~*^*- 
dence  of  the  facts  therein  stated. 

N.  Y.  0.  C,  See.  1827. 
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CHAPTER   III. 

SPKCIAL  PARTNERSHIP. 

AbTICLB        I.   FoRVATIOir  OF  PlRTNBRBHIP. 

II.  Powers,  Rights  ikd  Duties  or  tbb  Pabtvbrs. 
III.  Liability  of  Partbbks. 
lY.  Altbbatiob  abd  Dibbolutioh  of  tbb  Partxbbsbif. 


ARTICLE  L 
formatiob  of  pabthbrship. 

Sbctiob  3477.  Formation  of  speoUl  pArtnership. 

2478.  Of  what  to  consist. 

2479.  Certified  statement. 

2480.  Acknowledged  and  recorded.    False  statement 

2481.  AffidaTit  as  to  sums  oontributed. 

2482.  No  partnership  antil  eompUanee. 

2483.  Certificate  to  be  pablished. 

2484.  Affidavit  of  pablioation  filed. 
2486.  Renewal  of  special  partnership. 

Formfttion         Sec.  2477.    A  Special  partnership  may  be  formed  by 
partnership,   two  Or  DQore  persoDS,  iu  the  manner  and  with  the  effeot 

prescribed  in  this  chapter,  for  the  transaction  of  any  bo- 

siness  except  banking  or  insurance. 

SUts.  1870, 123,  See.  1. 

Of  what  to  Ssc.  2478.  A  special  partnership  may  consist  of  ooo 
or  more  persons  called  general  partners,  and  one  or  more 
persons  called  special  partners. 

SUts.  1870, 123,  Sec.  2. 

CMiifled  Sec  2479.    Persons  desirous  of  forming  a  special  part- 

statement,  or         * 

nership  must  severally  sign  a  certificate,  stating — 

1.  The  name  ander  which  the  partnership  is  to  be  ood- 
ducted. 

2.  The  general  nature  of  the  business  intended  to  be 
transacted. 

8.  The  names  of  all  the  partners,  and  their  resideDoes, 
specifying  which  are  general  and  which  are  special  ptr^ 
ners. 

4.  The  amount  of  capital  which  each  special  partner 
has  contributed  to  the  common  stock. 


J 
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5.  the  periods  at  which  such  partnership  will   begin 
and  end. 

SUta.  1870,  123,  Seo.  3. 

Seo.  2480.    Certificates  under   the  last   section   must' Aoknowi- 
be  acknowledged  by  all  the  partners,  before  some  officer  rocomed. 
authorized   to   take   acknowledgment  of  deeds,  one   to 
be  filed  in   tbe   Clerk's  office  and   the  other  recorded 
in  the  office  of  the   Recorder  of  the  county  in  which 
the  principal  place  of  business  of  the  partnership  is  situ- 
ated, in  a  book  to  be  kept  for  that  purpose,  open  to  public 
inspection ;  and  if  the  partnership  has  places  of  business 
situated  in  different  counties,  a  copy  of  the  certificate, 
certified  by  the  Record er  in  whose  office  it  is  recorded, 
must  be  filed  in  the  Clerk's  office,  and  recorded,  in  like 
manner,  in  the  office  of  the  Recorder  in  every  such  county. 
If  any  false  statement  is  made  in  any  such  certificate,  ail  FaiMitat*. 
the  persons  interested  in  the  partnership  are  liable,  as 
general  partners,  for  all  the  engagements  thereof. 

State.  1870,  123,  Seo.  4. 

Seo.  2481.    An  affidavit  of  each  of  the  partners,  stating  AffldaTitM 
that  the  sums  specified  in  the  certificate  of  the  partner,  ^butod?^"' 
ship,  as  having  been  contributed  by  each  of  the  special 
partners,  have  been  actually  and  in  good  faith  paid,  in 
the  lawful  money  of  the  United  States,  must  be  filed  in 
the  same  office  with  the  original  certificate. 

state.  1870,  123,  Seo.  5. 

Sec.  2482.     No  special  partnership  is  formed  until  tbe  No  partner- 
provisions  of  the  last  five  sections  arc  complied  with.  oompitaiDce. 

State.  1870,  123,  Seo.  6. 

Seo.  2483.  The  certificate  mentioned  in  this  article,  or  certtflcat«to 
a  statement  of  its  substance,  must  be  published  in  a  news-  ^p^^^*^^ 
paper  printed  in  the  county  where  the  original  certificate 
is  filed,  and  if  no  newspaper  is  there  printed,  then  in  a 
newspaper  in  the  State,  nearest  thereto.  Such  publica- 
tion must  be  made  once  a  week  for  four  successive  weeks, 
beginning  within  one  week  from  tbe  time  of  filing  tbe 
certificate.  In  case  such  publication  is  not  so  made,  the 
partnership  must  be  deemed  general. 

State.  1870,  123,  See.  7. 

Seo.  2484.     An  affidavit  of  the  making  of  the  publi-  Affidavit  of 
cation  mentioned  in  the  preceding  section,  made  by  the  SSS!^*^° 
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printer,  publiBher,  or  chief  clerk  of  the  newspaper  in  Which 
such  publication  is  made,  may  be  filed  with  the  Goantj 
Recorder  with  whom  the  original  certificate  was  filed,  and 
*  is  presumptive  evidence  of  the  facts  therein  stated. 

Stats.  1870,  124,  See.  8. 

Renewal  of        Seo.  2485.     Evcrv  renewal  or  continuance  of  a  special 

partaenhJp.   partnership  must  be  certified,  recorded,  verified  and  pab- 

lished  in  the  same  manner  as  upon  its  original  formation. 

Stall.  1870, 124,  Seo.  9. 


ARTICLE  n. 

POWERS,  BI0HT8  AVD  ODTIBa  OF  TUM  PlBTHBBt. 

Sbctioh  2489.  Who  to  do  buBiness. 

2490.  Special  partners  may  advise. 

2491.  May  loan  mooey.    InsolYeney. 

2492.  G^enoral  partners  may  sue  and  be  sned. 

2493.  Withdrawal  of  oapiUl. 

2494.  Interest  and  profits. 

2495.  Result  of  withdrawing  capital. 

2496.  Preferential  transfer  Toid. 

Who  to  do         Sec.  2189.    The  general  partners  only  have  authoritj 

buslneu*  o  1  *f 

to  transact  the  business  of  a  special  partnership. 

Stats.  1870, 124.  Bee.  10. 

Special  part.       Seo.  2490.     A  Special  partner  may  at  ail  times  investi- 

nem  may  .  ».  *  ^ 

advise.         gate  the  partnership  affairs,  and  advise  his  partners,  or 
their  agents,  as  to  their  management. 

State.  1870, 124,  Sec.  11. 

May  loan  Seo.  2491.    A  SDCcial  partner  may  lend  money  to  the 

money*  , 

partnership,  or  advance  money  for  it,  and  take  from  it 
security  therefor,  and  as  to  such  loans  or  advances  bas 
insowency.  the  Same  rights  as  any  other  creditor ;  but,  in  case  of 
the  insolvency  of  the  partnership,  all  other  claims  which 
he  may  have  against  it  must  be  postponed  until  all  other 
creditors  are  satisfied. 

Stats.  1870, 124,  Bee.  12. 

General  Seo.  2492.    In  all  matters  relating  to  a  special  partner- 

may°a7and  ship,  its  gcuoral  partners  may  sue  and  be  sued  alone,  io 
the  same  manner  as  if  there  were  no  special  partners. 

state.  1870,  124,  Seo.  IS. 
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SbO.  2493.    No  special  partner,  under  any  pretence,  withdrawal 

...  n    ,  .      1  .  ^    J  t      1  •       •       <>'  capital . 

may  withdraw  any  part  of  the  capital  invested  by  him  in 
the  partnership,  during  its  continuance. 

stats.  1870, 124,  See.  14. 

Sso.  2494.    A  special  partner  may  receive  such  lawful  intorest  and 
interest  and  such  proportion  of  profits  as  may  be  agreed    "^ 
upon,  if  not  paid  oat  of  the  capital  invested  in  the  part- 
nership by  him,  or  by  some  other  special  partner,  and  is 
not  bound  to  refund  the  same  to  meet  subsequent  losses. 

SUtfl.  1870, 124,  Seo.  15. 

Sec.  2495.    If  a  special  partner  withdraws  capital  from  RMuitof 
the  firm,  contrary  to  the  provisions  of  this  article,  he  SJpuS!^"* 
thereby  becomes  a  general  partner. 

Stats.  1870, 124,  See.  16. 

Sec.  2496.  Every  transfer  of  the  property  of  a  special  Preferential 
partnership,  or  of  a  partner  therein,  made  atter,  or  in 
contemplation  of,  the  insolvency  of  such  partnership  or 
partner,  with  intent  to  give  a  preference  to  any  creditor 
of  such  partnership  or  partner  over  any  other  creditor 
of  such  partnership,  is  void  against  the  creditors  thereof; 
and  every  judgment  confessed,  lien  created  or  security 
given,  in  like  manner  and  with  the  like  intent,  is  in  like 
manner  void. 

stats.  1870, 124,  Seo.  17. 


ARTICLE  III. 

LIABILITY  OF  PARTHBR8. 

Sbotioh  2500.  Liabilitj  of  partners. 

2501.  Of  speeial  partners. 

2502.  Liability  for  aoitatentioical  aot. 

2503.  Who  may  qaestion  existence  of  special  paitnership. 

Sec.  2500.    The  general  partners  in  a  special  partner-  Liabuitjor 
ship  are  liable  to  the  same  extent  as  partners  in  a  general  '*^°*^* 
partnership. 

SUts.  1870,  124,  Sec.  18. 

Sec.  2501.    The  contribution  of  a  special  partner  to  of  special 
the  capital  of  the  firm,  and  the  increase  thereof,  is  liable  p^°*"» 
for  its  debts,  but  he  is  not  otherwise  liable  therefor,  ex- 
cept as  follows : 
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Uabiliij  fixr 
uninteiitioii- 
alaet. 


Whomftj 
qvettlon 
existeiMM 
•f  ipeciftl 
partnenhip. 


1.  If  he  has  wilfully  made  or  permitted  a  false  or  iDa- 
terially  defective  statement  io  the  certificate  of  the  part- 
nerdhip,  the  affidavit  filed  therewith,  or  the  published  an- 
nouDcement  thereof,  he  is  liable,  as  a  general  partner,  to 
all  creditors  of  the  firm. 

2.  If  he  has  wilfully  interfered  with  the  business  of  the 
firm,  except  as  permitted  in  Art.  II  of  this  chapter,  he  is 
liable  in  like  manner;  or, 

8.  If  he  has  wilfully  joined  in,  or  assented  to,  an  act 
contrary  to  any  of  the  provisions  of  Art.  11.  of  this  chap- 
ter, he  is  liable  in  like  manner. 

Btats.  1870, 124,  Seo.  19. 

Seo.  2502.  When  a  special  partner  has  unintentionally 
done  any  of  the  acts  mentioned  in  the  last  section  he  is 
liable,  as  a  general  partner,  to  any  creditor  of  the  firm 
who  has  been  actually  misled  chereby  to  his  prejudice. 

StaU.  1S70,  125,  Sec.  20. 

Sec.  2508.  One  who,  upon  making  a  contract  with  a 
partnership,  accepts  from  or  gives  to  it  a  written  memo- 
randum of  the  contract,  stating  that  the  partnership  is 
special,  and  giving  the  names  of  the  special  partners, 
cannot  afterwards  charge  the  persons  thus  named  as 
general  partners  upon  that  contract,  by  reason  of  an 
error  or  defect  in  the  proceedings  for  the  creation  of  the 
special  partnership,  prior  to  the  acceptance  of  the  memo-  * 
randum,  if  an  effort  has  been  made  by  the  partners,  in 
good  faith,  to  form  a  special  partnership  in  the  manner 
required  by  Art.  I  of  this  chapter. 

Stats.  1870,  125,  S«o.  21. 


ARTICLE  IV. 


ALTBBATION  AND  DISSOLUTIOIT. 


When  ipe* 
ci«l  partD«r* 
•hlpMoomes 
goDeral. 


SicnoN  2507.  When  special  partnership  becomes  general. 

2508.  How  new  special  partners  may  be  admitted. 

2509.  Dissolntion  of  special  partnerships.    Notice. 

2510.  The  name  of  a  special  partner  not  used,  unless. 

Sec  2507.  A  special  partnership  becomes  general  if, 
within  ton  days  after  any  partner  withdraws  from  it,  or 
any  new  partner  is  received  into  it,  or  a  change  is  made 
in  the  nature  of  its  business  or  in  its  name,  a  certificate 
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of  such  fact,  duly  verified  and  sigDed  by  one  or  more  of 
the  partners,  is  DOt  filed  with  the  County  Clerk  and  Re- 
corder with  whom  the  origiDal  certificate  of  the  partner- 
ship was  filed,  and  notice  thereof  published  as  is  provided 
in  Art.  I  of  this  chapter  for  the  publication  of  the  certifi- 
cate. 

state.  1870,  125,  S«c.  32. 

Sec  2508.  New  special  partners  may  be  admitted  into  How  now 
a  special  partnership  upon  a  certificate,  stating  the  names,  non  mar  bo* 
residences  and  contributions  to  the  common  stock  of 
each  of  such  partners,  signed  by  each  of  them,  and  by 
the  general  partners,  verified,  acknowledged  or  proved, 
according  to  the  provisions  of  Art.  I  of  this  chapter,  and 
filed  with  the  County  Clerk  and  Beoorder  with  whom 
the  original  certificate  of  the  partnership  was  filed. 

StaU.  1870,  125,  Seo.  23. 

Ssc.  2509.     A  special  partnership  is  subject  to  dissolu-  niMoiatioa 
tion  in  the  same  manner  as  a  general  partnership,  except  portamhift 
that  no  dissolution,  by  the  act  of  the  partners,  is  com- 
plete until  a  notice  thereof  has  been  filed  and  recorded  in  noUoo. 
the  office  of  the  County  Clerk  and  Becorder  with  whom 
the  original  certificate  was  recorded,  and  published  once 
in  each  week,  for  four  successive  weeks.  Id  a  newspaper 
printed  in  each  county  where  the  partnership  has  a  place 
of  business. 

BtaU.  1870, 125,  Seo.  24. 

Seo.  2510.    The  name  of  a  special  partner  must  not  be  Thonuno 
used  in  the  firm  name  of  partnership,  unless  it  be  accom-  ^^t^Srnot 
panied  with  the  word  "  Limited."  "^'  "^"^ 

6UU.  1870,  125,  Soo.  25. 

KoTK. — Thii  entire  ohapter  was  adopted  in  1870,  bj  oar 
Legislatare,  from  the  New  York  Civil  Code,  vol.  2,  Tit.  X, 
pages  381  to  404,  and  has  onlj  been  changed  in  language 
and  divided  into  articles. 


CHAPTEB   IV. 

MINING   PARTNERSHIPS. 

Sscnoar  2516.  Special  mining  partnerships  formed  as  other  special  partner- 
ships.   Additional  statement  in  certificate. 

56 
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Skction  2&17.  Meeting  to  lery  sstegBmeots,  bow  ealled  and  bow  proted  tt 

be  Talid. 

2518.  How  Dotioes  shall  be  aerred  and  proof  thereof  made. 

2519.  ABsessment,  what  and  how  levied.    When  to  be  paid,  and 

sbareSy  bow  forfeited  and  to  whom. 

2520.  How,  on  what  notioo,  and  bj  whom  sales  to  be  mado.    DesI 

made  and  what  it  is  proof  of. 

2521.  Assessments  not  to  exceed  oertain  amount.    Additional  as- 

sessment, when  and  how  levied. 

Special  min-  Seo.  2516.  All  spodal  partnerships,  formed  for  the 
Bhfpafonasd  purpose  of  mining  within  this  State,  mast  comply  with 
special  pert-  all  the  provisloHS  of  Art.  I,  Chap.  II,  of  this  Title,  in  the 
nen  ps.  formation  of  such  copartnerships ;  when  so  formed  such 
special  partnerships  have  all  the  powers  and  rights  con- 
ferred, and  are  subject  to  all  the  duties  and  liabilities 
Additional     imposcd  bv  this  Title.     The  certificate  must,  in  addition 

statement  in  «•    i 

certiflcate.  to  the  requirements  of  Art.  I,  Chap.  Ill,  of  this  Title, 
contain  the  name  and  location  of  the  mine  or  mines  pro- 
posed to  be  worked  or  prospected. 

[New  section.] 

Meettagto        Seo.  2517.    Any  member  of  a  mining  partnership  mftj 
menteTh^    notify  the   Other    members  thereof  of   bis   purpose  to 
howp^ad    have  levied  against  all  the  owners,  an  assessment  where- 
with to  prospect,  develop  or  work  their  mine,  designating 
in  the  notice  a  time  and  a  place,  within  the  ooanty  where 
the  mine  is  situate,  for  a  meeting  to  be  held  therefor. 
Five  days  previous  to  the  day  on  which  the  meeting  is 
to  be  held,  the  notice  must  be  served  on  each  partner  re- 
siding in  this  State,  and  on  the  agent  (if  any  residing  in 
this  State)  of  any  partner  residing  out  of  the  State. 
Proof  of  service  upon  all  such  partners,  whether  a  ma- 
jority are  present  or  not,  makes  the  proceedings  in  levy- 
ing an  assessment  had  at  the  meeting  of  which  notice  is 
^  80  given,  valid  and  binding  on  all  the  members,  and  on 

their  shares  of  the  mine. 

Stats.  1806,  828,  Seo.  2. 

How  notices       Seg.  2518.    All  notlccs  to  members,  required  under  this 

ierredand     chapter,  must  be  served  as  follows  : 

proofthereof      -^^  j^  ^|^^  party  to  be  served  resides  in  the  county  where 

the  mine  is  located,  it  must  be  delivered  to  him  peraoD- 
ally  or  left  at  his  place  of  residence. 

2.  If  the  party  resides  out  of  the  county  and  within  the 
State,  the  notice  must  be  sealed  in  an  envelop,  addressed 
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■ 

to  him  at  his  known  or  last  place  of  reBidenco,  pre-paid 
and  mailed  or  expressed ;  service  is  complete  three  days 
after  depositing  it  in  the  Post-office  or  express. 

3.  If  the  party  is  out  of  the  State,  the  notice  mast  be 
published  for  eight  successive  weeks  in  that  newspaper 
pablished  nearest  the  mine  of  the  partnership;  service  is 
complete  on  the  eighth  issue  of  the  paper  containing 
the  notice.  Proof  of  service  must  be  made  by  affidavit  to 
the  truth  of  the  return,  specifying  the  acts  constituting 
service  by  the  person  serving,  mailing  or  publishing  it, 
attached  to  a  copy  of  the  notice,  and  filed  with  the  mem- 
ber calling  the  meeting,  or  the  Secretary  of  the  partnership. 

Stats.  1866,  829,  Soo.  4. 

Seg.  2519.    At  such  meeting  a  majority  of  the  shares  AmMment, 
present  may  levy  an  assessment  upon  all  the  owners,  pro-  bowioTied. 
portional  to  their  respective  shares  or  interests  in  the 
mine,  and  fix  the  time — not  less  than  thirty  days — within 
which  the  assessment  must  be  paid,  either  in  money  or 
labor;  and  if  not  paid  within  the  time  specified,  the  de- 
linquents must  be  notified  of  the  amount  for  which  they 
are  delinquent,  in  the  same  manner  as  provided  in  the 
preceding  section.    If  the  member  delinquent  fails  to  dis-  when  to  be 
charge  the  assessment,  if  in  money,  or  commence  work,  Sbarwl^bow 
if  it  is  a  labor  assessment,  for  ten  days  after  the  service  towhom.^ 
of  notice  is  completed,  his  shares  or  interest  in  the  mine 
becomes  the  property  of  the  partners  who  are  not  delin- 
qaent,  and  may  be  in  whole  or  in  part  sold  to  pay  the  de- 
linquent assessments,  with  costs  of  sale. 

.   SUta.  1866,  828-9,  Sees.  2,  3,  5. 

Seo.  2520.    The  sales  mentioned  in  the  preceding  sec-  how,  od 
tion  must  be  by  a  Sheriff,  Constable,  or  an  auctioneer,  at  ]^dbj^^°^' 
the  mining  claim,  after  ten  days'  previous  notice,  given  tobTnuSto. 
by  posting  notices  containing  the  amount  of  the  delin- 
quent assessment,  the  shares  or  interest,  and  the  name  of  . 
the  owner  thereof  against  which  it  is  levied,  and  the 
time  and  place  of  sale,  in  three  public  places  within  the 
district  where  the  mine  is  located.    The  sale  must  be  at 
public  auction.    The  person  paying  the  delinquent  assess- 
ment thereon  for  the  smallest  number  of  shares  or  feet 
of  the  delinquent  interest  becomes  the  purchaser.    The  Deed  made 
purchaser  must  receive,  from  the  auctioneer  or  officer  ib  proof  of. 
selling,  a  deed  to  the  feet  or  shares  sold,  conveying  the 
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Additional 
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when  and 
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absolute  title  thereof.     The  deed  is  prima  facie  proof  that 
all  proceedings  in  making  the  sale  are  regular. 

Stats.  1866,  829-30,  See.  6. 

Seo.  2521.  When  the  by-laws  of  a  mining  partnership 
provide  what  amount  of  work  must  be  done  in  the  mine, 
no  assessment  must  be  levied  exceeding  that  which  may 
be  necessary  to  pay  for  the  required  work,  nor  most  an 
additional  assessment  be  levied  until  all  previous  assess- 
ments have  been  paid  up,  or  all  powers  to  collect  the 
same  exhausted.  If  by-laws  provide  a  different  method 
for  levying  assessments  than  that  hereinbefore  provided 
(except  as  to  service  of  notices),  it  must  be  pursued. 
Assessments  may  be  levied  from  time  to  time,  as  the 
same  may  be  required,  in  the  manner  herein  provided; 
the  member  calling  therefor  in  no  case  to  be  one  who,  at 
the  time,  is  delinquent. 

Stats.  1866,  828,  Seo.  2. 
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ABTICLE  L 


DBP1XITI0H  OF  IN8UBAH0B. 


SiOTiO!!  2627.  loBuranee,  what. 


Sec.  2527     Insaranoe  is  a  contract  whereby  one  nn-  inmrMice, 
dertakes  to  indemnify  another  against  loss,  damage  or 
liability,  arising  from  an  unknown  or  contingent  event. 

K.  T.  C.  C,  Beo.  1367. 


ARTICLE  II. 

WHAT  MAT  BE  IRBURBD. 

Sbctiox  2631.  What  even  is  maj  be  insured  against. 

2632.  Insnranoe  of  lottery  or  lottery  prise  unauthorised. 

2633.  Usual  kinds  of  insnranoe. 

2634.  All  aubjeot  to  this  chapter. 

Seo.    2581.      Any    contingent    or    nnknown     event,  whaterents 
whether  past  or  fature,  which    may  damnify  a  person  ^nd 
having    an    insurable    interest,    or    create    a    liability  •***°*^' 
against  him,    may   be   insured   against,   subject  to  the 
provisions  of  this  chapter. 

N.  Y.  0.  C,  See.  1368. 

Seo.  2532.    The  preceding  section  does  not  authorize  itumrance  of 

an  insurance  for  or  against  the  drawing  of  any  lottery,  i^J^^hm 

or  for  or  against  any  chance  or  ticket  in  a  lottery  draw-  '»°*""*®^'* 
ing  a  prize. 

Const.,  Art  lY,  Sec.  27 ;  Btats.  1861,  229,  Seo.  8. 

Seo.  2583.     The  most  usual  kinds  of  insurance  are:         uioai kinds 

1.  Marine  insurance. 

2.  Fire  insurance. 

3.  Life  insurance. 

4.  Health  insurance;  and, 

5.  Accident  insurance. 

N.  Y.  C.  C,  See.  1369. 

Seo.  2534.    All  kinds  of  insurance  are  subject  to  the  Aiisni^ect 
provisions  of  this  chapter.  ^^tor. 

I 

N.  Y.  C.  C,  Sec.  1360. 
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ARTICLB  m. 


PARTIES  TO  TBB  OOHTRACT 


Dedgnation 
of  pfurtiea. 


Who  may 
inBore, 


SBcnoN  2538.  Designation  of  parties. 
2539. '  Who  may  insure. 

2540.  Who  maj  be  insnred. 

2541.  Assignment  to  mortgagee  of  thing  insured. 

2542.  Kew  oontraot  between  insurer  and  assignee. 

Sec.  2538.  The  person  who  undertakes  to  indemnify 
another,  by  a  coDtract  of  inBuranee,  is  called  the  insurer, 
and  the  person  indemnified  is  called  the  insured. 

N.  T.  C.  C,  Sec.  1361. 

Seo.  2539.  Any  one  capable  of  making  a  contract  may 
be  an  insurer,  subject  to  the  restrictions  imposed  by  spe- 
cial statutes  upon  foreign  corporations,  non-residents  and 
others. 

N.  T.  C.  C,  Sec.  1362. 


insured. 


wjomaybe      Seo.  2540.    Any  one  except  a  public  enemy  may  be 
insured. 

H.  Y.  C.  C,  Sec.  1868.  • 


Assignment 
to  mortgagee 
of  thiog 
insured. 


New  con- 
tract betw'n 
Insurer  and 
assignee. 


Sbo.  2541.  Where  a  mortgagor  of  property  effects  in- 
surance in  his  own  name,  providing  that  the  loss  shall  be 
payable  to  the  mortgagee,  or  assigns  a  policy  of  insnr- 
ance  to  the  mortgagee,  the  insurance  is  deemed  to  be 
upon  the  interest  of  the  mortgagor,  who  does  not  ceaee 
to  be  a  party  to  the  original  contract,  and  any  act  of  bis 
which  would  otherwise  avoid  the  insurance  will  have  tbe 
same  effect,  although  the  property  is  in  the  hands  of  tbe 
mortgagee, 

N.  Y.  C.  C,  Sec.  1364 ;  Bergen  ts.  Builders'  IninrtMe 
Co.,  28  Cal.,  541. 

Seo.  2542.  If  an  insurer  assents  to  the  transfer  of  an 
insurance  from  a  mortgagor  to  a  mortgagee,  and,  at  tbe 
time  of  his  assent,  imposes  further  obligations  on  the  ae- 
signee,  making  a  new  contract  with  him,  the  acts  of  tbe 
mortgagor  cannot  affect  his  rights. 

N.  Y.  C.  C,  Sec.  1365. 
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ARTICLE  IV. 

INSUBABLB  INTEREST 

fiscnoH  2546.  Insarable  interest,  what. 

2547.  In  what  may  ooDsist. 

2548.  Interest  of  carrier  or  depositary. 

2549.  Mere  expectancies. 

2550.  Measare  of  interest  in  property. 

2551.  Insurance  without  interest,  illegal. 
2652.  When  interest  must  exist. 

2553.  Effect  of  transfer. 

2554.  Transfer  after  loss. 

2555.  Exception  in  the  case  of  several  subjects  in  one  policy. 

2556.  In  case  of  the  death  of  the  insurer. 

2557.  In  the  case  of  transfer  between  co-tenants. 

Seo.  2546.     Every  interest  in  property,  or  any  relation  inmirabie 
tbereto,  or  liability  in  respect  thereof,  of  sach  a  nature  wSST** 
tbat  a  contemplated  peril  might  directly  damnify  the  in- 
sured, is  an  insarable  interest. 

K.  Y.  C.  C,  Sec.  1866. 

Sec.  2547.    An  insarable  interest  in  property  may  con-  inwhstmay 
8i8t  m — 

1.  An  existing  interest. 

2.  An  inchoate  interest  founded  on  an  existing  inter- 
est; or, 

3.  An  expectancy,  coapled  with  an  existing  interest  in 
that  oat  of  which  the  expectancy  arises. 

N.  T.  C.  C,  Sec.  1367. 

Seo.  2548.  A  carrier  or  depositary  of  any  kind  has  an  interwtof 
insurable  interest  in  a  thing  held  by  him  as  such,  to  the  depodtuy. 
extent  of  its  value. 

N.  T.  C.  C,  Sec.  1368. 

Seo.  2549.    A  mere  contingent  or  expectant  interest  in   Mere  ex- 
anything,  not  founded  on  an  actual  right  to  the  thing,   ^^ 
nor  upon  any  valid  contract  for  it,  is  not  insurable. 

N.  T.  0.  C,  Sec.  1369. 

Seo.  2550.  Tbe  measure  of  an  insarable  interest  in  Meesureor 
property  is  the  extent  to  which  the  insured  might  be  property." 
damnified  by  loss  or  injury  thereof. 

N.  T.  C.  0.,  Sec.  1870. 


44S 


CIVIL  CODE. 


Inninoea 
without 
intttrwt, 
iUegal. 


When  inter- 
est  most 
exiet. 


Xffectof 
tnunlBr. 


Tnnifer 
after  loae. 


Exception 
in  the  case 
of  seTeral 
sttl^ects  in 
one  policy. 


In  case  of 
the  death  of 
theinsnrer. 


In  the 
of  transfer 
hetween 
CO- tenants. 


Sec.  2551.  The  sole  object  of  insarance  is  the  indem- 
nity of  the  insured,  and  if  he  has  no  insurable  interest 
the  contract  is  void. 

K.  Y.  C.  C,  Sm.  1871. 

Seo.  2552.  An  interest  insured  must  exist  when  the 
insurance  takes  effect,  and  when  the  loss  occurs,  but  need 
not  exist  in  the  meantime. 

N.  Y.  C.  C,  Sec.  1372. 

Seo.  2553  Bxcept  in  the  cases  specified  in  the  next 
four  sections,  and  in  the  cases  of  life,  accident  and  health 
insurance,  a  change  of  interest  in  any  part  of  a  thing  in- 
sured, unaccompanied  by  a  corresponding  change  of 
interest  in  the  insurance,  suspends  the  insurance  to  an 
equivalent  extent,  until  the  interest  in  the  thing  and  the 
interest  in  the  insurance  are  vested  in  the  same  person. 

N.  Y.  C.  C,  Seo.  1S73. 

Seo.  2554.  A  change  of  interest  in  a  thing  insured, 
after  the  occurrence  of  an  injury  which  results  in  a  loss, 
does  not  affect  the  right  of  the  insured  to  indemnity  for 
the  loss. 

N.  Y.  C.  C,  S«c.  1374. 

Sec-  2555.  A  change  of  interest  in  one  or  more  of  sev- 
eral distinct  things,  separately  insured  by  one  policy, 
does  not  avoid  the  insurance  as  to  the  others. 

N.  Y.  0.  C,  Seo.  1376. 

Seo.  2556.  A  change  of  interest,  by  will  or  succession, 
on  the  death  of  the  insured,  does  not  avoid  an  insarance; 
and  his  interest  in  the  insurance  passes  to  the  person 
taking  his  interest  in  the  thing  insured. 

N.  Y.  C.  C,  Seo.  1376. 

Sec.  2557.  A  transfer  of  interest  by  one  of  several 
partners,  joint  owners,  or  owners  in  common,  who  arc 
jointly  insured,  to  the  others,  does  not  avoid  an  insarance, 
even  though  it  has  been  agreed  that  the  insurance  shall 
cease  upon  an  alienation  of  the  thing  insured. 

N.  y.  C.  C,  Soc.  1377. 
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ARTICLE  V. 

CONCBALMBHT  AMD  RBPBVBVZrrATlOllB. 

SicnoH  2561.  Coneealmenti  what. 

2562.  Effect  of  eoooealment. 

2563.  What  mast  be  disolosed. 

2564.  Matters  which  need  not  be  eommanicated  without  inquiry. 

2565.  Test  of  materiality. 

2566.  Matters  which  each  is  bound  to  know. 

2567.  WaiTer  of  oommunication. 

2568.  Interest  of  insured. 

2569.  Fraudulent  warranty. 

2570.  Matters  of  opinion. 

I  2571.  Representation,  what 

2572.  When  made. 
'  2573.  How  interpreted. 

2574.  Representation  as  to  ftitura. 

2575.  How  may  affect  policy. 

2576.  When  may  be  withdrawn. 

2577.  Time  intended  by  representation. 

2578.  Representing  information. 

2579.  Falsity. 

2680.  Effect  of  falsity. 

2581.  Materiality. 

2582.  Application  of  proTisions  of  this  artiele. 

Seo.  2561.  A  neglect  to  commanicate  that  which  a 
party  knows,  and  onght  to  commnnicate,  is  called  a  con- 
cealment. 

N.  Y.  C.  C,  See.  1878. 

Seo.  2562.    A  concealment,  whether  intentional  or  nn-  emct 
intentional,  entitles  the  injured  party  to  rescind  a  con- 
tract of  insurance. 

N.  Y.  C.  C,  Sec  1379. 

Sec.  2563.    Each  party  to  a  contract  of  insurance  must  wha 

be  ^sblflMd 

communicate  to  the  other,  in  good  faith,  all  facts  within 
his  knowledge  which  are,  or  which  he  believes  to  be  ma- 
terial to  the  contract,  and  which  the  other  has  not  the 
means  of  ascertaining,  and  as  to  whi^h  he  makes  no  war- 
ranty. 

N.  Y.  C.  C,  8ec.  1380. 

NoTB. — The  New  York  Code  Commissioners  say : 

"  This  appears  to  be  the  rule  in  regard  to  ftre  insurance 
(Gates  TS.  Madison  County  Ins.  Co.,  5  N.  Y.,  469,  476). 
Though  a  fuller  disclosure  is  required  in  marine  insurance 
(see  the  chapter  thereon )» it  depends  not  on  a  difference  of 
principle,  but  of  the  extent  of  which  the  insurer  may  be 
deemed  oognitant  of  the  fact." 
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MatUn 
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Intereflt  of 
insored. 


Frandnlent 
warranty. 


Sec.  2564.  Neither  party  to  a  contract  of  insaranceia 
bound  to  communicate  information  of  the  matters  follow- 
ing, except  in  answer  to  the  inquiries  of  the  other: 

1.  Those  which  the  other  knows. 

2.  Those  which,  in  the  exercise  of  ordinary  care,  Iho 
other  ought  to  know,  and  of  which  the. former  has  no 
reason  to  suppose  him  igliorant. 

8.  Those  of  which  the  other  waives  commanication. 

4.  Those  which  prove  or  tend  to  prove  the  existence  of 
a  risk  excluded  by  a  warranty,  and  which  are  not  other- 
wise material;  and, 

5.  Those  which  relate  to  a  risk  excepted  from  the 
policy,  and  which  are  not  otherwise  material. 

N.  Y.  C.  C,  Seo.  1381;  2  Daer  Ins.,  652;  677,  Sec.  15,* 
679,  Seo.  16. 

Seo.  2565.  Materiality  is  to  be  determined  not  by  the 
event,  but  solely  by  the  probable  and  reasonable  iofla- 
ence  of  the  facts  upon  the  party  to  whom  the  commnDi- 
cation  is  due,  in  forming  his  estimate  of  the  disadvan- 
tages of  the  proposed  contract,  or  in  making  his  inqai- 
ries. 

N.  Y.  0.  C,  See.  1882 ;  2  Daer  Ins.,  382-408. 

Sec.  2566.  Each  party  to  a  contract  of  insurance  iB 
bound  to  know  all  the  general  causes  which  are  open  to 
his  inquiry,  equally  with  that  of  the  other,  and  which 
may  affect  either  the  political  or  material  perils  contem- 
plated ;  and  all  general  usages  of  trade. 

N.  Y.  0.  C,  See.  1383;  2  Dner  Ins.,  660. 

Sec.  2567.  The  right  to  information  of  material  facts 
may  be  waived,  either  by  the  terms  of  insurance  or  by 
neglect  to  make  inquiries  as  to  such  facts,  where  tbey 
are  distinctly  implied  in  other  facts  of  which  information 
is  communicated. 

N.  Y.  t.  C,  See.  1384. 

Seo.  2568.  Information  of  the  nature  or  amount  of 
the  interest  of  one  insured  need  not  bd  communicated 
unless  in  answer  to  an  inquiry,  except  as  prescribed  by 
Sec.  2587. 

N.  Y.  0.  C,  Sec.  1886. 

Sec  2569.  An  intentional  and  fraudulent  omission,  on 
the  part  of  one  insured,  to  communicate  information  of 
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matters  proving  or  tending  to  prove  the  falsity  of  a  war- 
ranty, entitles  the  insurer  to  rescind. 

N.  T.  C.  C.»  Sec.  1866  ;  2  Daer  Ins.,  435,  573. 

Sec.  2570.    Neither  party  to  a  contract  of  insurance  is  Matters  of 
bound  to  communicate,  even  upon  inquiry,  information  of 
his  own  judgment  upon  the  matters  in  question. 

N.  Y.  C.  C,  Sec.  1387 ;  2  Daer  Ins.,  583. 

Sec.  2571.    A  representation  may  be  oral  or  written.      Representa. 

»  N.  Y.  C.  C,  Soo.  1388. 

Sec.  2572.    A  representation  maybe  made  at  the  same  when  made, 
time  with  issuing  the  policy,  or  before  it. 

N.  Y.  C.  C,  Sec.  1389— modified. 

Sec.  2573.    The  language  of  a  representation  is  to  be  How  inter, 
interpreted  by  the  same  rules  as  the  language  of  con- 
tracts in  general. 

N.  Y.  C.  C.|  See.  1890. 

Sec.  2574.    A  representation  as  to  the  future  is  to  be  Representa- 
deemed  a  promise,  unless  it  appears  that  it  was  merely  a  fa^re. 
statement  of  belief  or  expectation. 

N.  Y.  C.  C,  Sec.  1891 ;  2  Daer  Ins.,  664. 

Sec.  2575.    A  representation   cannot    be    allowed  to  Howma^ 

^      i.«  ...  X        J.      r  •  effect  poucy. 

qualify  an  express  provision  in  a  contract  of  insurance; 
but  it  may  qualify  an  implied  warranty. 

N.  Y.  C.  C,  Sec.  1392;  2  Daer  Ins.,  671. 

Sec.  2576.    A  representation  may  be  altered  or  with-  when  may 
drawn  before  the  insurance  is  effected,  but  not  after-  dnm.' 
wards. 

N.  Y.  C.  C.|  Sec.  1893 ;  2  Dner  Ins.,  679. 

Seo.  2577.    The  completion  of  the  contract  of  insur-  i^meintend- 

■^  ,  ed  by  repre- 

ance  is  the  time  to  which  a  representation  must  be  pre-  eentation. 
Bumed  to  refer. 

N.  Y.  C.  C,  Sec.  1394 ;  2  Daer  Ins.,  679. 

Seo.  2578.    When  a  person  insured  has  no  personal  Represent- 

ing  infiostna- 

knowledge  of  a  fact,  he  may  nevertheless  repeat  informa-  tion. 
tion  which  he  has  upon  the  subject,  and  which  he  believes  « 

to  be  true,  with  the  explanation  that  he  does  so  on  the 
information  of  others,  or  he  may  submit  the  information, 
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in  its  whole  extent,  to  the  insurer;  and  in  neither  case  is 
he  responsible  for  its  truth,  unless  it  proceeds  from  an 
agent  of  the  insured  whose  duty  it  is  to  give  the  intelli- 
gence. 

N.  T.  C.  C,  Seo.  1395 ;  2  Dnor  Ins.,  703-705. 

raiaity.  Seo.   2579.     A  representation  is    to    be  deemed  false 

when  the  facts  fail  to  correspond  with  its  assertions  or 
stipulations. 

N.  Y.  C.  C,  S«c.  1396. 

xffeotof  Seo.  2580.    If  a  representation  is  false  in  a  material 

^'  point|  whether  affirmative  or  promissory,  the  injured 
party  is  entitled  to  rescind  the  contract  fh>m  the  time 
when  the  representation  becomes  false. 

N.  T.  C.  C,  See.  1397;  2  Da«r  Idb.,  680, 749-769;  5  id.. 
587. 

Mataruuty.        Seo.  2581.    The  materiality  of  a  representation  is  deter- 
mined by  the  same  rule  as  the  materiality  of  a  concealment. 

N.  Y.  0.  C,  Seo.  1398. 

AppUcfttion        Sec  2582.    The  provisions  of  this  article  apply  as  well 
of£iBArtide  to  a  modification  of  a  contract  of  insurance  as  to  its  orig- 
inal formation. 

N.  Y.  C.  C,  Seo.  1399. 


ARTICLE  VI. 

THB   POLICY. 

Sbction  2586.  Policy,  what. 

2587.  What  mast  be  specified  in  a  policy. 

2588.  Whose  interest  is  corered. 

2589.  Insurance  by  agent  or  tmstee. 

2590.  Insurance  by  part  owner. 

2591.  General  terms. 

2592.  Sncoessive  owners. 

2593.  Transfer  of  the  thing  insured. 

2594.  Open  and  rained  polioies. 

2595.  Open  policy,  what. 

2596.  Valued  policy,  what. 

2597.  Running  policy,  what. 

2598.  Effect  of  receipt 

2599.  Agreement  not  to  transfer. 

Ptftcy.what.       Sec.  2586.    The  written  instrument,  in  which  a  conlraci 
of  insurance  is  set  forth,  is  called  a  policy  of  insurance. 

N.  T.  C.  0.,  See.  UOO. 
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Sec.  2587.    A  policy  of  insaraaoe  mast  specify —  what  must 

1.  Tiie  parties  between  whom  the  contract  is  made.         inapoUoj. 

2.  The  rate  of  premium. 

3.  The  property  or  life  insared. 

4.  The  interest  of  the  insured  in  property  insured,  if 
he  is  not  the  absolute  owner  thereof. 

5.  The  risks  insured  against;  and, 

6.  The  period  during  which  the  insurance  is  to  con- 
*  tinne. 

Mr.  Duer  reoommencU  its  introduction  from  the  French 
law  into  oars,  and  the  Commissioners  think  the  recommend- 
ation a  good  one  (see  2  Duer  Ins.,  463.) 

N.  Y.  C.  C,  Sco.  1401. 

Seo.  2588.     When  the  name  of  the  person  intended  to  whose 
be  insured  is  specified  in  a  policy,  it  can  be  applied  only  oorered. 
to  his  own  proper  interest. 

N.  T.  C.  C,  Sec.  1402. 

Seo.  2589.    When  an  insurance  is  made  by  an  agent  or  insurance 
trustee,  the  fact  that  his  principal  or  beneficiary  is  the  t^JUS^.  ^' 
person  really  insured  may  be  indicated  by  describing  him 
as  agent  or  trustee,  or  by  other  general  words  in  the 
policy. 

N.  T.  C.  C,  Sec.  1403. 

Seo.  2590.    To  render  an  insurance,  effected  by  one  iBBaraneeby 
partner,  or  part  owner,  applicable  to  the  interest  of  his  p*^®^«'- 
copartners,  or  of  other  part  owners,  it  is  necessary  that 
the  terms  of  the  policy  should  be  such  as  are  applicable 
to  the  joint  or  common  interest. 

N.  T.  G.  C„  Sec.  1404 ;  8  Kent  Com.,  258. 

Sec.  2591.    When  the  description  of  the  insured  in  a  oenerai 
policy  is  so  general  that  it  may  comprehend  any  person     ™*' 
or  any  class  of  persons,  he  only  can  claim  the  benefit  of  the 
policy  who  can  show  that  it  was  intended  to  include  him. 

N.  Y.  C.  C,  See.  1405. 

Seo.  2592.    A  policy  may  be  so  framed   that  it  will  Bncctmdip 
inure  to  the  benefit  of  whomsoever,  during  the  continu- 
ance of  the  risk,  may  become  the  owner  of  the  interest  in- 
sared. 

N.  Y.  C.  C,  Sec.  1406. 

Seo.  2598.    The  mere  transfer  of  a  thing  insured  does  Transfer  of 
not  transfer  the  policy,  but  suspends  it  until  the  same  i^^il^"^ 


Open  Mid 

▼alued 

policiM. 


Open  pollc7i 
what. 
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person  becomes  the  owner  of  both  the  policy  and  the  thin^ 
insured. 

N.  Y.  C.  C,  Sec.  UOr. 

Seo.  2t594.    A  policy  is  either  open  or  valued. 

N.  Y.  G.  C,  Seo.  1408. 

Sec.  2595.  An  open  policy  is  one  in  which  the  valae 
of  the  thing  insured  is  not  agreed  apon,  bat  is  left  to  be 
ascertained  in  case  of  loss. 

N.  Y.  G.  C.,  Sec.  1409  ;  3  Kent  Com.,  273. 

Yaiaed  Seo.  2596.    A  valucd  policy  is  one  which  expresses  on 

poUc7,whrt.   .^g  ^^^^  ^^  agreement  that  the  thing  insured  shall  be 

valued  at  a  specified  sum. 

N.  Y.  C.  C..  Sec.  1410. 

RanniDg  Seo.  2597.    A  running  policy  is  one  which  contemplates 

poucj.whrt.  gQ(j(jessive  insurances,  and  which  provides  that  the  object 

of  the  policy  may  be  from  time  to  time  defined,  especially 

as  to  the  subjects  of  insurance,  by  additional  statemeDts 

or  indorsements. 

N.  Y.  C.  C.,  Sec.  1411. 


Effect  of 
receipt. 


Agreement 
not  to 
trausler. 


Sec.  2598.  An  acknowledgment  in  a  policy  of  the  re- 
ceipt of  premium  is  conclusive  evidence  of  its  payment, 
so  far  as  to  make  the  policy  binding,  notwithstanding  any 
stipulation  therein  that  it  shall  not  be  binding  until  the 
premium  is  actually  paid. 

K.  Y.  C.  G.,  Sec.  1412. 

Sec.  2599.  An  agreement  made  before  a  loss,  not  to 
transfer  the  claim  of  a  person  insured  against  the  insarer, 
after  the  loss  has  happened, fs  void. 

N.  Y.  C.  C,  Sec.  1418. 


ARTICLE   VII. 

WARBAKTIBH. 

Sbctior  2603.  "Wamniy,  express  or  implied. 
2004.  Form. 

2605.  Warranty  must  be  in  policy. 

2606.  Past,  present  and  fatare  warrnr  t:e^ 

2607.  Warranty  as  to  past  or  present. 

2608.  Warranty  as  to  the  fntnre. 
2600.  Performance  excused. 
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Sbctxoh  2610.  What  acts  avoid  the  policy. 

2611.  Policy  may  provide  for  avoidanoe. 

2612.  Breach  without  Araud. 

S£C.  2603.    A  warranty  is  either  express  or  implied.       warnut;, 

ttipress  or 
N.  Y.  C.  C,  8ec.  1414.  Inipli*a. 

S£C«  2604.    No  particular  form  of  words  is  necessary  Form. 
to  create  a  warranty. 

N.  T.  C.  C,  Sec.  1415. 

Sec.  2605.    Every  express  warranty,  made  at  or  before  warranto 
the  execution  of  a  policy,  must  be  contained  in  the  policy  poucj. 
itself,  and  another  instrument,  whether  upon  the  same 
paper  or  not,  cannot  be  referred  to  as  making  a  part  of  the 
policy  for  this  purpose,  even  by  agreement  of  the  parties. 

N.  Y.  C.  C,  Sec.  1416. 

Sec.  2606.    A  warranty  may  relate  to  the  past,  the  ?«««, present 
present,  the  future,  or  to  any  or  all  of  these.  5S^S2. 

N.  Y.  C.  C,  Sec.  1417. 

Sec.  2607.    A  statement  in  a  policy,  of  a  matter  relat-  warranty  as 
ing  to  the  person  or  thing  insured,  or  to  the  risk,  as  a  pxSSu 
fact,  is  an  express  warranty  thereof. 

N.  Y.  C.  C,  Sec.  1418. 

Sec  2608.    A   statement  in   a  policy,  which  imports  warranty 
that  it  is  intended  to  do  or  not  to  do  a  thing  which  rnate^  fatuv.* 
rially  affects  the  risk,  is  a  warranty  that  such  act  or 
omission  shall  take  place. 

N.  Y.  C.  C,  Sec.  1419  -,  5  Dner  Ins.,  587. 

Sec.  2609.    When,  before  the  time  arrives  for  the  per-  Performance 

i 

formance  of  a  warranty  relating  to  t be  future,  a  loss  in-  ^^^ 
sared  against  happens,  or  performance  becomes  unlawful 
or  impossible,  the  omission  to  fulfil  the  warranty  does' not 
avoid  the  policy.  * 

N.  Y.  C.  C,  Sec.  1420. 

Sec.  2610.  The  violation  of  a  material  warranty,  or  what  acts 
other  material  provision  of  a  policy,  on  the  part  of  either  JJucy**** 
party  thereto,  entitles  the  other  to  rescind. 

N.  Y.  C.  C,  Sec.  1421. 

Sec.  2611.    A  policy  may  declare  that  a  violation  of  Poiicymay 
specified  provisions  thereof  shall  avoid  it;  otherwise  the  5JSdJS/o! 
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BrMch 

witboQt 

fraod. 


breach  of  an  immaterial  provision  does  not  avoid  the 
policy. 

N.  Y.  0.  C,  See.  1422. 

Seo.  2612.  A  breach  of  warranty,  without  fraud, 
merely  exonerates  an  insurer  from  the  time  that  it 
occurs;  or,  where  it  is  broken  in  its  inception,  pre- 
vents the  policy  from  attaching  to  the  risk. 

N.  T.  C.  C,  S«o.  1428 ;  2  Daer  Ids.,  435. 


ARTICLE  VIII. 


JteCWB  of 
pranii 


WlMnnoiM 
alkiwMl. 


RatoniiBr 
ftmwl. 


PRBMIUIC. 

Bbotior  2616.  When  premium  is  earned.. 

2617.  Retarn  of  premiam. 

2618.  When  none  allowed. 

2619.  Retarn  for  fraud. 

2620.  Oyer-insurance  by  seyeral  insurers. 

2621.  Contribution. 

2622.  Proportionate  contribution. 

Sbo.  2616.  An  insurer  is  entitled  to  payment  of  the 
premium,  as  soon  as  the  thing  insured  is  exposed  to  the 
peril  insured  ap^ainst. 

N.  Y.  C.  C,  See.  1424. 

Sso.  2617.  A  person  insured  is  entitled  to  a  return  of 
premium  paid,  or  a  ratable  proportion  thereof,  if  no  part 
of  his  interest  in  the  thing  insured  is  exposed  to  any  of 
the  perils  insured  against;  or,  where  the  insurance  is 
made  for  a  definite  period  of  time,  if  it  is  not  exposed  to 
such  peril  for  the  whole  of  that  time. 

N.  T.  G.  C,  Seo.  1426. 

Seo.  2618.  If  a  peril  insured  against  has  existed,  and 
the  insurer  has  been  liable,  for  any  period,  however  short, 
the  insured  is  not  entitled  to  a  return  of  premium,  so  far 
as  that  particular  risk  is  concerned,  unless  the  insurance 
was  for  a  definite  period  of  time,  in  which  case  he  is  on- 
titled  to  a  proportionate  return  under  the  preceding 
section. 

N.  Y.  C.  C,  See.  1427. 

Seo.  2619.  A  person  insured  is  entitled  to  a  return  of 
the  premium  when  the  contract  is  voidable,  on  acconnt 
of  the  fraud  or  misrepresentation  of  the  insurer,  or  on 
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aoooant  of  facts,  of  the  exiBtenco  of  which  the  iDsared 
was  ignorant  without  his  fault;  or  when,  by  arty  default 
of  the  insured  other  than  actual  fraud,  the  insurer  never 
iccurred  any  liability  under  the  policy. 

•  N.  Y.  C.  C,  S«o.  1426. 

SsG.  2620.    In  case  of  an  over-insurance  by  several  in-  orer.inrar- 
surers,  the  insured  is  entitled  to  a  ratable  return  of  the  nrenl 
premium,  proportioned  to  the  amount  by  which  the  ag-        '*"' 
gregate  sum  insured  in  all  the  policies  exceeds  the  insura- 
ble value  of  the  thing  at  risk. 

N.  Y.  C.  C,  See.  1428. 

Sso.  2621.     When  an  over-insurance  is  effected  by  sim-  OntiiimtioB 
ultaneous  policies,  the  insurers  contribute  to  the  pr^tnium 
to  be  returned,  in  proportion  to  the  amount  insured  by 
their  respective  policies. 

N.  Y.  C.  C,  Sec.  1429. 

Sfic.  2622.  When  an  over-insurance  is  effected  by  sue-  Proportion- 
cessive  policies,  those  only  contribute  to  a  return  of  the  batton. 
premium  who  are  exonerated  by  prior  insurances  from 
the  liability  assumed  by  them,  and  in  proportion  as  the 
sum  for  which  the  premium  was  paid  exceeds  the  amount 
for  which,  on  account  of  prior  insurance,  they  could  be 
made  liable. 

N.  Y.  0.  C,  Seo.  1480. 


ARTICLE  IX. 

LOSS. 

SscTioir  2636.  Perils,  remote  and  prozimate. 

2627.  Loss  incarred  in  rescue  Aroym  peril. 

2628.  Kxeepted  perils. 

2629.  Negligence  and  fraud. 

Seo.  2626.    An  insurer  is  liable  for  a  loss  of  which  a  Perib, 
peril  insured  against  was  the  proximate  cause;  although  JJ^rimatef 
a  peril  not  contemplated  by  the  contract  may  have  been 
a  remote  cause  of  the  loss ;  but  he  is  not  liable  for  a  loss 
of  which  the  peril  insured  against  was  only  a  remote 
cause. 

N.  Y.  C.  C,  See.  1481. 
58 
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Seo.  2627.  An  insurer  is  liable  where  the  thing  insured 
is  rescued  from  a  peril  insured  against,  that  would  other- 
wise have  caused  a  loss,  if  in  the  course  of  such  rescue 
the  thing  is  exposed  to  a  peril,  not  insured  againet,  which 
permanently  deprives  the  insured  of  its  possession,  in* 
whole  or  in  part;  or  where  a  loss  is  caused  by  efforts  to 
rescue  the  thing  insured  from  a  peril  insured  against. 

N.  T.  G.  C,  Seo.  1432. 

y 

Sso.  2628.  Where  a  peril  is  specially  excepted  in  a 
contract  of  insurance,  a  loss,  which  would  not  have  oc- 
curred but  for  such  peril,  is  thereby  excepted ;  although 
the  immediate  cause  of  the  loss  was  a  peril  which  was 
not  excepted. 

•  N.  T.  0. 0.,  Seo.  1433 ;  1  Duer,  871. 

Seo.  2629.  An  insurer  is  not  liable  for  a  loss  caused  by 
the  wilful  act  of  the  insured ;  but  he  is  not  exonerated 
by  the  negligence  of  the  insured,  nor  by  fraud  or  negli- 
gence on  the  part  of  his  agents  or  others. 

N.  T.  0.  C,  See.  1434. 


ARTICLE  2L 


Notice  of 

lOM. 


Preliminary 
proofl. 


HOnCB  OF  LOBS. 

Sbctiox  2633.  Notice  of  loss. 

2634.  PreliuinAry  proofs. 

2636.  Waivers  of  defects  in  notiee,  etc. 

2636.  Waiyer  uf  delay. 

2637.  Oertiiloate,  when  dispensed  with. 

Sec.  2633.  In  case  of  loss,  an  insurer  is  exonerated,  if 
notice  thereof  is  not  given  to  him  by  some  person  insnred, 
or  entitled  to  the  benefit  of  an  insurance,  without  oo- 
necessary  delay. 

N.  T.  G.  C,  Seo.  1435. 

Sso.  2634.  When  preliminary  proof  of  loss  is  required 
by  a  policy,  the  insured  is  not  bound  to  give  such  proof 
as  would  be  necessary  in  a  Court  of  justice ;  but  it  is  suf- 
ficient for  him  to  give  the  best  evidence  which  he  hat  in 
his  power  at  the  time. 

N.  Y.  G.  G.,  Seo.  1436. 
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Sec.  2635.    All  defects  in  a  notice  of  loss,  or  in  prelim-  waiTersof 
inary  proof  thereof,  which  the  insured  might  remedy,  notioe,  ato. 
and  which  the  insurer  omits  to  specify  to  him,  without 
uunecessary  delay,  as  grounds  of  objection,  are  waived. 

N.  T.  C.  C.|  Seo.  1437. 

Sec.  2636.    Delay  in  the  presentation  to  an  insurer  of  w^tverof 
notice  or  proof  of  loss  is  waived,  if  caused  by  any  act  of 
his,  or  if  he  omits  to  make  objection  promptly  and  spe- 
cifically upon  that  ground. 

N.  Y.  G.  0.,  Seo.  1438. 

Sec.  2637.  If  a  policy  requires,  by  way  of  preliminary  certificate, 
proof  of  loss,  the  certificate  or  testimony  of  a  person  other  ]^^  with, 
than  the  insured,  it  is  sufficient  for  the  insured  to  use 
reasonable  diligence  to  procure  it,  and  in  case  of  the  refusal 
of  such  person  to  give  it,  then  to  furnish  reasonable  evi- 
dence to  the  insurer  that  such  refusal  was  not  induced  by 
any  just  grounds  of  disbelief  in  the  facts  necessary  to  be 
certified. 

N.  T.  0.  C,  Seo.  1439. 


ARTICLB  XL 

DOUBLE  inSITBAHCE. 

Sectioh  2641.  Double  insarance. 

2642.  Contribation  in  ease  of  doable  insarAOoe. 

Sec.  2641.    A  double  insurance  exists  where  the  same  Double 
person  is  insured  by  several  insurers  separately  in  respect 
to  the  same  subject  and  interest. 

N.  T.  C.  C.|  8eo.  1440. 

Seo.  2642.    In  case  of  double  insurance,  the  insured  contribution 

may  claim  payment  of  a  loss  from  any  one  of  the  insur-  do^e^ 
er8,  who,  on  paying  it,  may  require  the  others  to  contrib-  ""' 

ute  ratably  thereto. 

K.  T.  G.  C,  See.  1441;  Aug.  Ini.,  22;  3  Kent  Com.,  280. 
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ARTICLE  XII. 

RB-nrftVBAVCB. 

Sbctioii  2646.  Re-inranu)c«,  what. 

2647.  Dwolosures  required. 

2648.  Re-insarMioe  presamed  to  be  againit  liability. 

2649.  Original  insured  haa  no  interest. 

Re-intor-  Seo.  2646.     A  contraot  of  re-inBurance  is  one  by  which 

ancei  what. 

an  insurer  procures  a  third  person  to  insure  him  against 
loss  or  liability  by  reason  of  such  original  insurance. 

N.  T.  C.  0..  See.  1442. 

M***"*         Sbc.  2647.    Whore  an  insurer  obtains  re-insurance,  he 

required. 

must  communicate  all  the  representations  of  the  original 
insured,  and  also  all  the  knowledge  and  information  be 
possesses,  whether  previously  or  subsequently  acquired, 
which  is  material  to  the  risk. 

K.  Y.  C.  C,  Sec.  1448 ;  2  Daer  Ins.,  429. 

se-inrar.  Seo.  2648.    A  re-insuranco  is  presumed  to  be  a  contract 

•omeStobe    of  indemnity  against  liability,  and  not  merely  against 

against  • 

liaiiuity.       damage. 

K.  T.  0.  0.,  Sec.  1444;  Ang.  Ins.,  138. 

Original  Seo.  2649.    The  original  insured  has  no  interest  in  a 

insured  has 

BO  interest,    coutract  of  ro-insurancc. 

N.  T.  C.  C,  See.  1445. 


CHAPTER  II. 

MARINE  INSURANCE. 


NoTK. — We  repeat  that  "  rules  respecting  marine  iniv* 
anoe  whtek  are  but  applieations  of  the  priueiples  of  ioter- 
national  law  to  this  subject  are  not  embraeed  in  these  pre- 
Tisions,  as  they  are  not  within  tha  scope  of  a  munieipsl 
statute." 

ARTici.n   I.  DBninTioN  of  Marixb  Ivsuravcb. 

II.  IflBURABLB  IbTBBBST. 
III.   CONCBALVBRT. 

rV.  Rbpbbsbrtatiorb. 
V.  Irplibd  Wabrartibs. 
Vl.  Tbr  Votagb,  ard  Dbtiatior. 
Vll.  Lobs. 
VIII.  Abardonrbrt. 
IX.  Mbasurb  or  Irbrvritt 
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ARTICLE  I. 

DiriKITION  OF  ICABXIII   UTSUBAROB. 

Sbctiom  2665.  Marine  insuranooi  what. 

Seo.  2655.    Marine  insaraDce  is  an  insurance  against  muIim 
risks  connected  with  navigation,  to  wbich  a  ship,  cargo,  what.     ' 
freightage,  profits,  or  other  insurable  interest  in  movable 
property,  may  be  exposed  during  a  certain  voyage  or  a 
fixed  period  of  time. 

N.  Y.  C.  C,  Seo.  1446;  3  Kent  Com.,  208. 


ARTICLE  II. 

INSUBABLB   INTBRBST. 

Sbction  2669.  Insurable  interest  in  a  ship. 

2660.  Interest  reduced  by  bottomry. 

2661.  Freightage,  what. 

2662.  Expected  freightage. 

2663.  Interest  in  expected  freightage,  what. 

2664.  Insurable  interest  in  profits. 
2666.  Insurable  interest  of  charterer. 

Sec.  2659.  The  owner  of  a  ship  has  in  all  cases  an  in-  inmirabie 
Burable  interest  in  it,  even  when  it  has  been  chartered  by  iT^h^'" 
one  who  covenants  to  pay  him  its  value  in  case  of  loss. 

N.  Y.  C.  C,  Sec.  1447. 

Seo.  2660.    The  insurable  interest  of  the  owner  of  a  interest 
ship  hypothecated  by  bottomry  is  only  the  excess  of  its  h^lt^^^ 
value  over  the  amount  secured  by  bottomry. 

N.  Y.  C.  C,  8eo.  1448. 

Sec   2661.    Freightage,  in  the  sense  of  a  policy  of  ma-  Freightage 
rine  insurance,  signifies  all  the   benefit  derived   by  the  ^'***" 
owner,  either  from  the  chartering  of  the  ship  or  its  em- 
ployment for  the  carriage  of  his  own  goods  or  those  of 
others. 

The  word  "freightage"  is  nsed  thronghont  this  Code, 
instead  of  "  freight,"  to  signify  the  hire  of  a  carrier,  for  the 
obrions  reason  that  the  latter  word  properly  means  the  thing 
carried.  The  word  "freightage"  is  given  in  Webster's, 
Worcester's  and  Bonvier's  Dictionaries,  in  the  sense  in 
which  it  is  here  nsed. 

N.  Y.  C.  C,  Seo.  1449. 

Sso.  .2662.    The  owner  of  a  ship  has  an  insurable  inter-  Expected 
est  ID  expected  freightage  which  he  would  have  certainly 
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earned    but   for    the    iDterveDtion   of   a    peril    insared 
against. 

N,  Y.  C.  C,  Sec.  1460. 

Sec.  2663.  The  interest  mentioned  in  the  last  section 
exists,  in  the  ease  of  a  charter  party,  when  the  ship  has 
brokdn  ground  on  the  chartered  voyage ;  and,  if  a  price 
is  to  be  paid  for  the  carriage  of  goods,  when  they  are 
actually  on  board,  or  there  is  some  contract  for  putting 
them  on  board,  and  both  ship  and  goods  are  ready  for 
the  specified  voyage. 

N.  T.  C.  C,  Seo.  1451. 

Sec.  2664.     One  who  has  an  interest  in  the  thing  from 
.  which  profits  are  expected  to  proceed,  has  an  Insurable 
interest  in  the  profits. 

N.  Y.  C.  C,  Sec.  1452. 

Seo.  2665.  The  charterer  of  a  ship  has  an  insurable 
interest  in  it,  to  the  extent  that  he  is  liable  to  be  dam- 
nified by  its  loss. 

N.  Y.  C.  C,  Sec  1453. 


ARTICLE  IIL 


CONCEALHBHT. 


Information 

mnstbecom* 

mnnicated. 


Material 
informatioB. 


Sbctioit  2669.  Information  mait  be  oommanicated. 

2670.  Material  information. 

2671.  Preanmption  of  knowledge  of  loss. 

2672.  Conoealmentfl  which  only  affeot  the  risk  in  question. 

Sko.  2669.  In  marine  insurance  each  party  is  bound  to 
communicate,  in  addition  to  what  is  required  by  Seo. 
2568,  all  the  information  which  he  possesses,  material  to 
the  risk,  except  such  as  is  mentioned  in  Sec.  2564,  and  to 
state  the  exact  and  whole  truth  in  relation  to  all  matters 
that  he  represents,  or  upon  inquiry  assumes  to  disclose. 

N.  Y.  C.  C,  Seo.  1464;  2  Daer  Ins.,  381,  388;  Ang.  Int., 
200. 

Seo.  2670.  In  marine  insurance,  information  of  tbe 
belief  or  expectation  of  a  third  person,  in  reference  to  a 
material  fact,  is  material. 

N.  Y.  C.  C,  Sec.  1465 ;  2  Baer  Ins.,  388. 
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Sec.  2671.    A  person  insured  by  a  contract  of  marine  Presumption 

*■  .  ^  ofknowledge 

insarance  is  presumed  to  have  had  knowledge,  at  the  ofioM. 
time  of  insuring,  of  a  prior  loss,  if  the  information  might 
possibly  have  reached  him  in  the  usual  mode  of  transmis- 
sion, and  at  the  usual  rate  of  communication. 

This  is  the  rale  \rhich  prevails  in  continental  Europe  ; 
and  its  adoption  here  is  recommended  by  Mr.  Dner  (2  Duer 
Ins.,  433). 

N.  T.  C.  C,  Seo.  1456. 

Seo.  2672.     A  concealment  in  a  marine  insurance,  in  Conoeai- 

.   .  ments  which 

respect  to  any  of  the  following  matters,  does  not  vitiate  oniyRirect 

,     ^         .  "^  ,  ,  ,         .  the  risk  in 

the  entire  contract,  but  merely  exonerates  the  insurer  qne«:ion. 
from  a  loss  resulting  from  the  risk  concealed  : 

1.  The  national  character  of  the  insured. 

2.  The  liability  of  the  thing  insured  to  capture  and 
detention. 

8.  The  liability  to  seizure  from  breach  of  foreign  laws 
of  trade. 
4.  The  want  of  necessary  documents;  and, 
5   The  use  of  false  and  simulated  papers. 

N.  Y.  C.  C,  Bee.  1457. 


ARTICLE  IV. 

REPRESENTATIONS. 

Section  2676.  Effect  of  intentional  falsity. 

2677.  Eepresentation  of  expectation. 

Seo.  2676.    If  a  representation,  by  a  person  insured  by  Effect  of 
a  contract  of  marine  insurance,  is  intentionally  false  in  fUsiV 
any  respect,  whether  material  or  immaterial,  the  insurer 
may  rescind  the  entire  contract. 

N.  T.  C.  C,  See.  1458. 

Seo.  2677.  The  eventual  falsity  of  a  representation  as  Repn»enta. 
to  expectation  does  not,  in  the  absence  of  fraud,  avoid  a  ezpecution. 
contract  of  insurance. 

N.  Y.  C.  C,  Seo.  1469. 


464 


CIVIL  CODE. 


ARTICLE   V. 


IVPLIBD  WARRA2fTlBS. 


Seaworthi. 
oeM,  what. 


Section  2681.  Warranty  of  seaworthiness. 
2082.  Seaworthiness,  what. 

2683.  At  what  time  seaworthiness  must  exist 

2684.  What  things  are  required  to  constitute  seaworthiness. 

2685.  Different  degrees  of  seaworthiness  at  different  stages  of  the 

voyage. 

2686.  Unseaworthiness  during  the  royage. 

2687.  Seaworthiness  for  purposes  of  insurance  on  eargo. 

2688.  Neutral  papers. 

^•n»ngrof       Seo.  2681.     In  every  marine  insurance  upon  ship  or 
ness.  freightage,  or  upon  anything  belonging  to  the  shipowner, 

unless  made  for  a  epecified  length  t)f  time,  a  warranty  is 
implied  that  the  ship  shall  be  seaworthy. 

N.  Y.  C.  C,  Sec.  1460. 

Seo.  2682.  A  ship  is  seaworthy,  when  reasonably  fit  to 
perform  the  services,  and  to  encounter  the  ordinary  perils 
of  the  voyage,  contemplated  by  the  parties  to  the  policy. 

N.  Y.  C.  C,  Sec.  1461. 

At  what  Sec.  2683.    An  implied  warranty  of  seaworthiness  i« 

time  BeawoT" 

thiueesmust  Complied  With  if  the  ship  is  seaworthy  at  (he  time  of  the 
commencement  of  the  risk. 

N.  Y.  C.  C,  Sec.  1462. 

whatthiDCT       Sec.  2684.     A  warrantv  of  seaworthiness  extends  not 

are  required  •  ^ 

to  constitute  oulv  to  the  couditiou  of  the  structure  of  the  ship  itself, 

seaworthi-       .       "^  *  ,  , 

but  requires  that  it  be  properly  laden,  and  provided  with 
a  competent  master,  a  sufScient  number  of  competent 
ofScers  and  seamen,  and  the  requisite  appurtenances  and 
equipments;  such  as  ballast,  cables  and  anchors,  cordag« 
and  sails,  food,  water,  fuel  and  lights,  and  other  necessary 
or  proper  stores  and  implements  for  the  voyage. 

N.  Y.  C.  C.  Sec.  1463. 


?e"*^of  ^"^'  ^^^^'  Where  different  portions  of  the  voyage, 
•eaworthi.  Contemplated  by  a  policy,  differ  in  respect  to  the  things 
ferent  stages  requisite  to  make*  the  ship  seaworthy  therefor,  a  warranty 
ago.  of  seaworthiness  is  complied  with,  if,  at  the  commence- 

ment of  each  portion,  the  ship  is  seaworthy  with  refer- 
ence to  that  portion. 

N.  Y.  C.  C,  See.  1464. 
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Sec.  2686.     Whon  a  ship  becomes  anseaworthy  daring  uiuMwor- 
the  voyage  to  which  an  insurance  relates,  an  onreasona-  log  the 
ble  delay  in  repairing  the  defect  exonerates  the  insurer 
from  liability  from  any  loss  arising  therefrom. 

N.  Y.  C.  C,  See.  1465. 

Sbo.  2687.    A  ship  which  is  seaworthy  for  the  purpose  SMworthi- 

of  an  insurance   upon   the   ship,  may,  nevertheless,  by  pnrposMor 

reason  of  being  unfitted  to  receive  the  cargo,  be  unsea-  on  cargo, 
worthy  for  the  purpose  of  insurance  upon  the  cargo. 

N.  T.  C.  C,  Sec.  14A6;  1  Phil.  Ins.,  Seo.  723. 

Sec.  2688.     Where   the   nationality  or  neutrality  of  a  Nmtrmi 
ship  or  cargo  is  expressly  warranted,  it  is  implied  that    *****"' 
the  ship  will  carry  the  requisite  documents  to  show  such 
nationality  or  neutrality,  and  that  it  will  not  cary  any 
documents  which  cast  reasonable  suspicion  thereon. 

N.  Y.  C.  C,  Sec.  1467. 


ARTICLE  VI. 

THE  T0TA«1  AND  DEYIATIOK. 

SionoH  2692.  Voyage  insared,  how  determined. 

2693.  Coarse  of  sailing,  how  determined. 

2694.  Deviation,  what. 
2696.  When  proper. 

2696.  When  improper. 

2697.  Deviation  exonerates  the  insurer. 

Sec.  2692.     When  the  voyage  contemplated  by  a  policy   vojage 
is  described  by  the  places  of  beginning  and  ending,  the   l5S2ta^ 
voyage  insured  is  one  which  conforms  to  the  course  of 
Bailing  fixed  by  mercantile  usage  between  those  places. 

N.  Y.  C.  C,  See.  1463. 

Sec.  2693.    If  the  course  of  sailing  is  not  fixed  by  mer-  ooBneor 
cantile  usage,  the  voyage  insured  by  a  policy  is  the  way  SSlSSilSr 
between  the  places  specified,  which,  to  a  master  of  ordi- 
nary skill  and  discretion,  would  seem  the  most  natural, 
direct  and  advantageous. 

N.  Y.  C.  C,  See.  1469. 

Sec.  2694.    Deviation  is  a  departure  from  the  course  of  Dertatiea, 
the  voyage  insured,  mentioned  in  the  last  two  sections,   ^^^' 
59 
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When 
proper. 


or  an  unroasonable  delay  in  parsuing  the  voyage;  or  the 
commencement  of  an  entirely  different  voyage. 

»  N.  T.  C.  C,  Sec.  1470. 

Seo.  2695.     A  deviation  is  proper — 

1.  When  caused  by  circumstances  over  which  neither 
the  master  nor  the  owner  of  the  ship  has  any  control. 

2.  When  necessary  to  comply  with  a  warranty,  or  to 
avoid  a  peril,  whether  insured  against  or  not. 

8.  When  made  in  good  faith,  and  upon  reasonable 
grouuds  of  belief  in  its  necessity  to  avoid  a  peril ;  or, 

4.  When  made  in  good  faith,  for  the  purpose  of  saving 
human  life,  or  relieving  another  vessel  in  distress. 

N.  T.  C.  C,  8ec.  1471;  3  Kent  Com.,  323. 

Seo.  2696.  Every  deviation,  not  specified  in  the  last 
section,  is  improper. 

N.  Y.  C.  C,  See.  1472. 

DeTiadon  Seo.  2697.     An  insurer  is  not  liable  for  any  loss  bap- 

the  insurer,    pcniug  to  a  thing  Insured  subsequently  to  an  improper 
deviation. 

N.  Y.  0.  C,  Sec.  1478. 


Vhen 
Improper. 


ARTICLE  VII. 


Total  and 
partial  loss. 


Partial  lose. 


L08B. 

« 
Sbction  2701.  Total  and  partial  loss. 

2702.  Partial  loss. 

2703.  Aetnal  and  oonBtructive  total  loss. 

2704.  Actual  total  loss,  what 

2705.  ConBtniotiTe  total  loss. 
2700.  Presumed  actual  loss. 

2707.  Insurance  on  cargo,  etc.,  when  voyage  is  broken  np. 

2708.  Cost  of  reshipment,  etc. 

2709.  When  insured  is  entitled  to  payment. 

2710.  Abandonment  of  goods  on  insurance  of  profits. 

2711.  Average  loss. 

2712.  Insurance  against  total  loss. 

Seo.  2701.  A  loss  may  be  either  total  or  partial. 

N.  Y.  C.  C,  Sec.  1474. 

Seo.  2702.    Every  loss  which  is  not  total  Is  partial. 

N.  Y.  G.  C,  See.  1475;  Bouvier'i  Law  Diet.,  Lo9$, 
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Sec.  2703.    A  total  loss  may  bo  either  actual  or  con-   Actual  and 

,  constractive 

Btr  active.  total  iom. 

1»  T.  C.  C,  Sec.  1476. 

Sec.  2704.    An  actual  total  loss  is  caused  by —  Actnai  total 

,  J  lc88,  what. 

1.  A  total  destruction  of  the  thing  insured. 
2    The  loss  of  the  thing  by  sinking,  or  by  being  broken 
up. 

3.  Any  damage  to  the  thing  which  renders  it  valueless 
to  the  owner  for  the  purposes  for  which  he  held  it;  or, 

4.  Any  other  event  which  entirely  deprives  the  owner 
of  the  possession,  at  the  port  of  destination,  of  the  thing 
insured. 

N.  Y.  C.  C,  Sec.  1477. 

Sec.  2705.     A  constructive  total  loss  is  one  which  gives  coni«titictiY« 
to  a  person  insured  a  right  to  abandon,  under  Sec.  2717. 

N.  Y.  C.  C,  Sec.  1478. 

Sec.  2706.    An  actual  loss  may  be  presumed  from  the  presumed 
continued  absence  of  a  ship  without  being  heard  of;  and  ^      °"* 
the  length  of  time  which  is  sufficient  to  raise  this  pre- 
sumption depends  on  the  circumstances  of  the  case. 

N.  Y.  C.  C,  Sec.  1479. 

Sec.  2707.    When  a  ship  is  prevented,  at  an  interme-  iDsanmco 
diate  port,  from  completing  the  voyage,  the  master  must  etclTwSen 
make  every  exertion  to  procure,  in  t^e  same  or  a  contigu-  brokSnup. 
oas  port,  another  ship,  for  the  purpose  of  conveying  the 
cargo  to  its  destination;   and  the  liability  of  a  marine 
insurer  thereon  continues  after  they  are  thus  reshipped. 

N.  Y.  C.  C,  See.  1480. 

Sec.  2708.    In  addition  to  the  liability  mentioned  in  cost  of 
the  last  section,  a  marine  insurer  is  bound  for  damages,  JJJ^'p'"*"*' 
expenses    of    discharging,    storage,    reshipment,    extra 
freightage,   and   all  other  expenses  incurred   in    saving 
cargo  reshipped  pursuant  to  the  last  section,  up  to  the 
amount  insured. 

N.  Y.  0.  C,  Seo.  1481. 

Sec.  2709.    Upon  an  actual  total  loss  a  person  insured  whenin- 
18  entitled  to  payment  without  notice  of  abandonment.       StmiSto 

N.  Y.  C.  C,  Sec.  1482.  ^^°''"*- 
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AbuMioD-  Seo.  2710.     Where  profits  are  insnred,  bat  the  goods 

pxMiaon        are  not  insured,  a  marine  insurer  is  not  liable  for  aeon- 
of^fito.      Btruetive  total  loss  unless  the  insured  Offers  to  abandon 
the  goods. 

N.  Y.  C.  C,  Sec,  H88. 

AraragsioM.  Szo.  2711.  Where  it  has  been  agreed  that  an  iDsaranoe 
upon  a  particular  thing  or  class  of  things  shall  be  free 
from  particular  average,  a  marine  insurer  is  not  liable  for 
any  Ioas,  not  depriving  the  insured  of  the  possession,  it 
the  port  of  destination,  of  the  whole  of  such  thing,  or 
class  of  things,  even  though  it  becomes  entirely  worthless. 

N.  Y.  C.  C,  8eo.  14S4. 

inranoce  Skc.  2712.    An  insurance  confined  in  terms  to  a  total 

•gftinst  total    I  , 

loM.  loss,  does  not  cover  a  constructive  total  loss,  bat  covers 

any  loss  which  necessarily  results  in  depriving  the  insnred 
of  the  possession,  at  the  port  of  destination,  of  the  entire 
thing  insured,  and  also  a  general  average  loss. 

N.  Y.  C.  C,  See.  1485. 


ARTICLE  VIII. 

ABAHDOXMBHT. 

Sbctiom  271S.  Abandonment,  what. 

2717.  When  inenrod  may  abandon. 

2718.  Mast  b^nnqnalified. 

2719.  When  may  be  made. 

2720.  Abandonment  may  be  defeated. 

2721.  How  made. 

2722.  Reqaiflites  of  notice. 

2723.  No  other  cause  can  be  relied  on. 

2724.  Effect 

2725.  Waiver  of  formal  abandonment 

2726.  Agents  of  the  insared  become  agents  of  the  lasniw. 

2727.  Acceptance  not  necessary. 

2728.  Acceptance  conclusive. 

2729.  Accepted  abandonment,  irrevocable. 

2730.  Freightage,  how  affected  by  abandonment  of  ship. 

2731.  Refusal  to  accept 

2732.  Omission  to  abandon. 

Abaaion.  Seo.  2716.    Abandonment  is  the  act  by  which,  after  a 

*"  '^  *  •  constructive  total  loss,  a  person  insured  by  a  contract  of 
marine  insurance  declares  to  the  insurer  that  berelio- 
quishes  to  him  his  interest  in  the  thing  insured. 

N.  Y.  C.  C,  See.  1486. 
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See.  2717.    A  person  insured  by  a  contract  of  marine  wh«nin- 

■orod  DMj 

inearance  may  abandon  the  thing  insured,  or  any  partic-  abandon. 
nlar  portion  thereof,  separately  valued  by  the  policy,  or 
otherwise  separately  insured,  and  recover  for  a  total  loss 
thereof,  when  the  cause  of  the   loss  is  a  peril  insured 
against — 

1.  If  more  than  half  thereof,  in  value,  is  actually  lost,  or 
would  have  to  be  expended  to  recover  it  from  the  peril. 

2.  if  it  is  injured  to  such  an  extent  as  to  reduce  its 
value  more  than  one-half. 

3.  If,  the  thing  insured  being  a  ship,  the  contemplated 
voyage  cannot  be  lawfully  performed,  without  incurring 
an  expense  to  the  insured  of  more  than  half  the  value  of 
the  thing  abandoned,  or  without  incurring  a  risk  which 
a  prudent  man  would  not  take  under  the  circumstances; 
or, 

4.  If,  the  thing  insured  being  cargo  or  freightage,  the 
voyage  cannot  be  performed,  nor  another  ship  procured 
by  the  master,  within  a  reasonable  time,  and  with  rea- 
sonable diligence,  to  forward  the  cargo,  without  incurring 
the  like  expense  or  risk.  But  freightage  cannot  in  any 
case  be  abandoned,  unless  the  ship  is  also  abandoned. 

N.  y.  C.  C,  See.  1487. 

Seo.  2718.     An  abandonment  must  be  neither  partial   Mostb« 

....  onqnalifled. 

nor  conditional. 

N.  Y.  C.  C,  Sec.  1488. 

Sec.  2719.    An  abandonment  must  be  made  within  a  wheamaj 
reasonable  time  after  the  information  of  the  loss,  and 
after  the  commencement  of  the  voyage,  and  before  the 
party  abandoning  has  information  of  its  completion. 

N.  Y.  G.  C,  Sec.  1489. 

Seo.  2720.     Where  the  information    upon    which    an   Abandon- 
abandonment  has   been   made   proves  incorrect,  or  the  £^def«at«i 
thing  insured  was  so  far  restored  when  the  abandonment 
was  made,  that  there  was  then  in  fact  no  total  loss,  the 
abandonment  becomes  ineffectual. 

N.  y.  C.  C,  Sec.  14»0. 

Seo.  2721.    Abandonment  is  made  by  giving  notice   Bow  made, 
thereof  to  the  insurer;  which  may  be  done  orally,  or  in 
writing. 

K.  Y.  C.  0.,  See.  1491. 
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Requisitee         Sko.  2722.    A  Tiotice  of  abandonment  most  be  explicit; 

*  "  ^'  and  must  specify  the  particular  cause  of  the  abandonment; 
but  need  state  only  enough  to  show  that  there  is  probable 
cause  therefor,  and  need  not  be  accompanied  with  proof 
of  interest  or  of  loss. 

N.  y.  C.  C,  Sec.  1492. 

No  other  Seg.  2723.     Ad  abandonment   can   be  sustained  onlj 

cause  can  be  ,  ./»•..  .  •  a 

reuedon.       upon  the  causc  specioed  in  the  notice  thereof. 

N.  Y.  0.  C,  Sec.  14»3. 


Effect. 


Waiver  of 
formid  abaa- 
donment. 


Agents  of 
the  Insured 
become 
agents  of  the 
usurer. 


Acceptance 
not  noces- 
■ary. 


Acceptance 
oonclttsire. 


Accepted 
abandon- 
ment, irre- 
Tocable. 


Freightage, 
how  affected 
by  abandon- 
ment of  ship 


Sec.  2724.  An  abandonment  is  equivalent  to  a  trans- 
fer, by  the  insured,  of  his  interest,  to  the  insurer,  with  all 
the  chances  of  recovery  and  indemnity. 

N.  Y.  C.  C,  860.  1494! 

Sec.  2725.  If  a  marine  insurer  pays  for  a  loss  as  if  it 
were  an  actual  total  loss,  he  is  entitled  to  whatever  may 
remain  of  the  thing  insured,  or  its  proceeds  or  salvage, as 
if  there  had  been  a  formal  abandonment. 

N.  Y.  C.  C,  Sec.  1495. 

Sec.  2726.  Upon  an  abandonment,  acts  done  in  good 
faith,  by  those  who  were  agents  of  the  insured  in  respect 
to  the  thing  insured,  subsequent  to  the  loss,  are  at  the 
risk  of  the  insurer,  and  for  his  benefit. 

N.  Y.  C.  C,  Seo.  1496. 

Sec.  2727.  An  acceptance  of  an  abandonment  is  not 
necessary  to  the  rights  of  the  insured,  and  is  not  to  be 
presumed  from  the  mere  silence  of  the  insurer,  upon  bis 
receiving  notice  of  abandonment. 

N.  Y.  C.  C,  Soc.  1497. 

Sec.  2728.  The  acceptance  of  an  abandonment,  whether 
express  or  implied,  is  concli^sive  upon  the  parties,  aod 
admits  the  loss  and  the  sufficiency  of  the  abandonment. 

K.  Y.  C.  C,  See.  1498. 

Sec.  2729.  An  abandonment  once  made  and  accepted 
is  irrevocable,  unless  the  ground  upon  which  it  was  made 
proves  to  be  unfounded. 

N.  Y.  0.  C,  Seo.  1499. 

Sec.  2730.  On  an  accepted  abandonment  of  a  ship. 
freightage  earned  previous  to  the  loss  belongs  to  tbd 
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insurer  thereof;  but  freightage  subsequently  earned  bo- 
longs  to  the  insurer  of  the  ship. 

N.  Y.  G,  C.|  Sec.  1600.  • 

Seo.  273  L.    If  an  insurer  refuses  to  accept  a  valid  aban-  Reftuaito 
donment,  he  is  liable  as  upon  an  actual  total  loss,  deduct-     . 
ing  from  the  amount  any  proceeds  of  the  thing  insured 
which  may  have  come  to  the  hands  of  the  insured. 

N.  Y.  C.  C,  Sec.  1601. 

S£0.  2732.    If  a  person  insured  omits  to  abandon,  he  ombdonto 

abend  n. 

mav  nevertheless  recover  his  actual  loss. 

•r 

N.  Y.  C.  C,  Sec.  1502. 


ARTICLE  IX. 

MEA8URS  OP  IKDEMMITT. 

Section  2730.  Valaation,  when  oonolaaWe. 

2737.  Partial  losfl. 

2738.  Profits. 

2739.  Valuation  apportioned. 

2740.  Valuation  applied  to  profits. 

2741.  Estimating  loss  under  an  open  policy. 

2742.  Arrival  of  thing  damaged. 

2743.  Labor  and  expenses. 

2744.  Qeneral  average. 

2745.  Contribution. 

2746.  One-third  new  for  old. 

Sec  2736.  A  valuation  in  a  policy  of  marine  insurance  vaiaatioD, 
is  conclusive  between  the  parties  thereto,  in  the  adjust-  dusi°e!"' 
ment  of  either  a  partial  or  total  loss,  if  the  insured  has 
some  interest  at  risk,  and  there  is  no  fraud  on  his  part ', 
except  that  when  a  thing  has  been  hypothecated  by  bot- 
tomry or  respondentia,  before  its  insurance,  and  without 
the  knowledge  of  the  person  actually  procuring  the  insur- 
ance, ho  may  show  the  real  value.  But  a  valuation 
fraudulent  in  fact. entitles  the  insurer  to  rescind  the  con- 
tract. 

N.  Y.  C.  0.»  Sec.  1503  ,•  3  Kent  Com.,  274. 

Sec.  2737.     A  marine  insurer  is  liable,  upon  a  partial  partial  iom. 
loss,  only  for  such  proportion  of  the  amount  insured  by 
him,  as  the  loss  bears  to  the  value  of  the  whole  interest 
of  the  insured  in  the  property  insured. 

K.  Y.  C.  C,  Sec.  1504. 
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Proftta. 


AppOltlolMd. 


▼alootion 
Mppltod  to 
proilto. 


Seo.  2788.  Where  profits  are  Beparately  iosnred  in  a 
contract  of  marine  insarance,  the  inBured  ia  entitled  to 
recover,  in  case  of  loss,  a  proportion  of  such  profits  equiv- 
alent to  the  proportion  which  the  value  of  the  property 
lost  bears  to  the  value  of  the  whole. 

N.  Y.  C.  C,  8eo.  1506. 

Sko.  2789.  In  case  of  a  valued  policy  of  marine  insar- 
ance  on  freightage  or  cargo,  if  a  part  only  of  the  subject 
is  exposed  to  risk,  the  valuation  applies  only  in  propor- 
tion to  such  part. 

N.  Y.  G.  C,  Sec.  1506  ;  3  Kent  Com.,  275. 

Sbo.  2740.  When  profits  are  valued  and  insured,  by  ft 
contract  of  marine  insurance,  a  loss  of  thorn  is  conclu- 
sively presumed  from  a  loss  of  the  property  out  of  which 
they  were  expected  to  arise,  and  the  valuation  fixes  their 
amount. 

N.  Y.  C.  C,  See.  1507. 

iMtmutng        Seo.  2741.     In  estimating  a  loss  under  an  open  policy  of 
op«B  poiicj.    marine  insurance,  the  following  rules  are  to  be  observed  : 

1.  The  value  of  a  ship  is  its  value  at  the  beginning  of 
the  risk,  including  all  articles  or  charges  which  add  to  its 
permanent  value,  or  which  are  necessary  to  prepare  it  for 
the  voyage  insured. 

2.  The  value  of  cargo  is  its  actual  cost  to  the  insured, 
when  laden  on  board,  or  where  that  cost  cannot  be  ascer- 
tained, its  market  value  at  the  time  and  place  of  lading, 
adding  the  charges  incurred  in  purchasing  and  placing  it 
on  board,  but  without  reference  to  any  losses  incurred  in 
raising  money  for  its  purchase,  or  to  any  drawback  on 
its  exportation,  or  to  the  fluctuations  of  the  market  at 
the  port  of  destination,  or  to  expenses  incurred  on  the 
way  or  on  arrival. 

8.  Tbe  value  of  freightage  is  the  gross  freightage,  ex- 
clusive of  primage,  without  reference  to  the  cost  of  earn* 
ing  it;  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to 
the  value  thus  estimated. 

N.  Y.  G.  0.,  Seo.  1508  ;  3  Rent  Com.,  335,  330. 

ArriTei  of         Sxo.  2742.    If  carfi^o  insured  ascainst  partial  loss  arrives 

need.  at  the  port  of  destination  in  a  damaged  condition,  the  loss 

of  the  insured  is  deemed  to  be  the  same  proportion  of  the 
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valae  which  the  market  price  at  that  port,  of  the  thing 
80  damaged,  bears  to  the  market  price  it  would  have 
brought  if  sound. 

N.  Y.  C.  0.,  See.  1509;  3  Kent  Com.,  336. 

Sko.  2743.  A  marine  insurer  is  liable  for  all  the  ex-  kaborand 
pense  attendant  upon  a  loss  which  forces  the  ship  into 
port  to  be  repaired ;  and  where  it  is  agreed  that  the  in- 
sured may  labor  for  the  recovery  of  the  property,  the 
insurer  is  liable  for  the  expense  incurred  thereby,  such 
expense,  in  either  case,  being  in  addition  to  a  total  loss, 
if  that  afterwards  occurs. 

N.  T.  C.  C,  See.  1510  ;  3  Kent  Com.,  339. 

Sso.  2744.     A  marine  insurer  is  liable  for  a  loss  falling  oeaend 
upon  the  insured,  through  a  contribution  in  respect  to  the 
thing  insured,  required    to   be  made   by  him  towards  a 
general  average  loss  called  for  by  a  peril  insured  against. 

N.  Y.  C.  C,  fieo.  1511. 

Seo.  2745.     Where  a  person  insured  by  a  contract  of  contribatioa 
marine  insurance  has  a  demand  against  others  for  contri- 
bution, he  may  claim  the  whole  loss  from  the  insurer, 
subrogating  him  to  his  own  right  to  contribution. 

N.  Y.  C.  C,  See.  1512. 

Seo.  2746.  In  the  case  of  a  partial  loss  of  a  ship  or  its  one-thiM 
equipments,  the  old  materials  are  to  be  applied  towards 
payment  for  the  new,  and  whether  the  ship  is  new  or  old, 
a  marine  insurer  is  liable  for  only  two-thirds  of  the  re- 
maining cost  of  the  repairs,  except  that  he  must  pay  for 
anchors  and  cannon  in  full,  and  for  sheathing  metal  at  a 
depreciation  of  only  two  and  one-half  per  cent,  for  each 
month  that  it  has  been  fastened  to  the  ship. 

N.  Y.  0.  C,  Sec.  1513. 


CHAPTER   III. 

FIRE    INSURANCE. 

SiOTiOH  2752.  False  representation. 

2753.  Alteration  increasing  risk. 

2754.  Alteration  not  increasing  risk. 

2755.  Acts  of  the  insured. 
2750.  Measure  of  indemnity. 

60 
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False  repre< 
Bentatlon. 


Altentioii 
incrvaBing 
risk. 


Alteration 
not  incr 
•log  risk. 


Acta  of  the 
iDflnred. 


Meaaareof 
indemnity. 


Seo.  2752.  An  iosurance  against  fire  is  not  affected  by 
concealment)  nor  by  the  falsity  of  a  representation  not 
inserted  in  the  policy,  though  in  a  material  particular, 
unless  made  with  a  fraudulent  intent. 

N.  Y.  C.  C,  Sec.  1614. 

Seo.  2753.  An  alteration  in  the  use  or  condition  of  a 
thing  insured,  from  that  to  which  it  is  limited  by  the 
policy,  made  without  the  consent  of  the  insurer,  by  means 
wi);hin  the  control  of  the  insured,  and  increasing  theriak, 
entities  an  insurer  to  rescind  a  contract  of  fire  insarance. 

N.  Y.  C.  C,  See.  1515 ;  Ang.  Ins.,  206. 

Seo.  2754.  An  alteration  in  the  use  or  condition  of  a 
thing  insured,  from  that  to  which  it  is  limited  by  the 
policy,  which  does  not  increase  the  risk,  does  not  affect  a 
contract  of  fire  insurance. 

N.  Y.  C.  C,  Sec.  151«. 

Sec  2755.  A  contract  of  fire  insurance  is  not  affected 
by  any  act  of  the  insured,  subsequent  to  the  execution  of 
the  policy,  which  does  not  violate  its  provisions,  even 
though  it  increases  the  risk,  and  is  the  cause  of  a  loss. 

N.  Y.  C.  C,  Sec.  1517. 

Sec  2756.  If  there  is  no  valuation  in  the  policy,  the 
measure  of  indemnity  in  an  insurance  against  fire  is  the 
expense,  at  the  time  that  the  loss  is  payable,  of  replacing 
the  thing  lost  or  injured  in  the  condition  in  which  it  waa 
at  the  time  of  the  injury ;  but  the  effect  of  a  valuation  in 
a  policy  of  fire  insurance  is  the  same  as  in  a  policy  of  ma- 
rine  insurance. 

N.  Y.  C.  C,  Soc.  1518. 


Insurance 
upon  life, 
When  pay- 
able. 


CHAPTER  IV. 

LIFE   AND   HEALTH   INSURANOE. 

Section  2702.  Insarance  upon  life,  when  payable. 
2703.  Insurable  interest. 

2764.  Assignee,  etc.,  of  life  policy  need  have  no  interest. 
2705.  Notice  of  transfer. 
2700.  Measnre  of  indemnity. 

Seo.  2762.     An  insurance  upon  life  may  be  made  pay- 
able on  tbe  death  of  the  person,  or  on  his  surviving  a 
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specified  period,  or  periodically  so  long  as  he  stiall  live, 
or  otherwise  cootifigeotly  on  the  coDtinuance  or  deter- 
mination of  life. 

N.  Y.  0.  C,  Sec.  1619. 

Sec.  2763.    Every  person  has  an  insurable  interest  in   inranbM 
the  life  and  health — 

1.  Of  himself. 

2.  Of  any  person  on  whom  he  depends  wholly  or  in 
part  for  edacation  or  support. 

8.  Of  any  person  nnder  a  legal  obligation  to  him  for 
the  payment  of  money,  or  respecting  property  or  services, 
of  which  death  or  illness  might  delay  or  prevent  the  per- 
formance; and, 

4.  Of  any  person  upon  whose  life  any  estate  or  inter- 
est vested  in  him  depends. 

A  sister  has  &d  insurable  interest  in  the  life  of  her  brother, 
who  stands  in  plaoe  of  a  parent  to  her.  (Lord  ts.  Dall,  12 
Mass.,  115.) 

N.  Y.  C.  C,  Sec.  1620. 

Sec.  2764.     A  policy  of  insurance  upon  life  or  health  Assignee, 

u      *  r  -n  •         *  etc,  of  life 

may  pass  by  transfer,  will  or  succession  to  any  person,  policy  need 
whether  he  has  an  insurable  interest  or  not,  and  such  interest. 
person  may  recover  upon  it  whatever  the  insured  might 
have  recovered. 

K.  Y.  0.  C,  Seo.  1621. 

Seo.  2765.    Notice  to  an  insurer  of  a  transfer  or  be-  Notice  of 
quest  thereof  is  not  necessary  to  preserve  the  validity  of  *'*°*''^'' 
a  policy  of  insurance  upon  life  or  health,  unless  thereby 
expressly  required. 

N.  Y.  0.  C,  Sec.  1522 ;  Ang.  Ins.,  413. 

Seo.  2766.    Unless  the  interest  of  a  person  insured  is  Measure  of 
susceptible  of  exact  pecuniary  measurement,  the  measure       *°^    ^' 
of  indemnity  under  a  policy  of  insurance  upon  life  or 
health  is  the  sum  fixed  in  the  policy. 

K.  Y.  C.  C,  Sec.  1523. 

NoTB. — This  Title  is  adopted  as  a  body  from  the  New 
York  Civil  Code.  The  Tarious  notes  of  the  New  York 
Code  Commissioners  are  not  reprinted,  for  economical  Rea- 
sons. Duer  *'  on  Insurance"  is  of  frequent  reference,  and 
the  sections  generally  are  drawn  Arom  the  New  York  deci- 
sions and  eminent  writers  on  the  Law  of  Insurance.  As  a 
whole,  we  think  it  well  adapted  to  our  State,  and  recommend 
its  adoption. 
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TITLE    XII. 


INDEMNITT. 


Indemnity, 
whiU. 


Indemnity 
tor  n  fliture 
wrooe^nl 
net,  T«ld. 


Sectiox  2772.  Indemnity,  what. 

2773.  Indemnity  for  a  fatnre  wrongfiil  act,  truid. 

2774.  Indemnity  for  a  past  wrongfal  act,  Talid. 

2775.  Indemnity  extends  to  acta  of  agents. 
2770.  Indemnity  to  scTeral. 

2777.  Person  indemnifying,  liable  jointly  or  seTenlly  with  p«nei 

indemnified. 

2778.  Rnles  for  interpreting  agreement  of  indemnity. 

2779.  When  person  indemnifying  is  a  snrety. 

2780.  BaU,  what 

2781.  How  regulated. 

Sbo.  2772.  Indemnity  is  a  contract  by  which  one  en- 
gages to  save  another  from  a  legal  consequence  of  the 
conduct  of  one  of  the  parties,  or  of  some  other  person.   • 

K.  Y.  C.  C,  Sco.  1524. 

Seo.  2773.  An  agreement  to  indemnify  a  person 
against  an  act  thereafter  to  be  done  is  void,  if  the  act 
is  known  by  such  person,  at  the  time  of  doing  it,  to  be 
wrongful. 

N.  T.  C.  C,  8eo.  1526. 


Indemnity 
for  a  past 
wrongftal 
act,  ^did. 


Seo.  2774.  An  agreement  to  indemnify  a  person 
against  an  act  already  done,  is  valid,  oven  though  the 
act  was  known  to  be  wrongful,  unless  it  was  a  felony. 

N.  Y.  C.  C,  Bee.  1526. 


indfranity         Seo.  2775.     An  agreement  to  indemnify  against  the 

•ctaofagents  acts  of  a  Certain  person,  applies   not  only  to  bis  acts, 

and  their  consequences,  but  also  to  those  of  his  agents. 

N.  Y.  C.  C,  Sec.  1527. 


Indemnity 
toieveral. 


Seo.  2776.     An  agreement  to  indemnify  several  per- 
sons applies  to  each,  unless  a  contrary  intention  appears. 

N.  Y.  G.  C,  See.  1528. 

Penonin-         Sbo.  2777.    One  who  indemnifies  another  against  an 

demnUying,  l     k 

liable  jointly  act  to  be  done  by  the  latter,  is  liable  jointly  with  tne 
withpenon    pcrson  indemnified,  and  separately,  to  every  person  lo- 

indemnifled.    .  «  ■  i  . 

jured  by  such  act. 

N.  Y.  C.  C,  Seo.  1529. 
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Sec.  2778.    In  the  interpretation  of  a  contract  of  in-  RniMfor 
demnity,  the  following  rales  are  to  be  applied,  unless  a  afcniuneDt' 
contrary  intention  appears :  o  n  •     ty 

1.  Upon  an  indemnity  against  liability,  expressly,  or 
in  other  equivalent  terms,  the  person  indemnified  is  enti- 
tled to  recover  apon  becoming  liable. 

2.  Upon  an  indemnity  against  claims,  or  demands,  or 
damages  or  costs,  expressly,  or  in  other  equivalent  terms, 
the  person  indemnified  is  not  entitled  to  recover  without 
payment  thereof 

3.  An  indemnity  against  claims,  or  demands,  or  liabil- 
ity, expressly,  or  in  other  equivalent  terms,  embraces  the 
costs  of  defence  against  such  claims,  demands  or  liability 
incurred  in  good  faith,  and  in  the  exercise  of  a  reason- 
able discretion. 

4.  The  person  indemnifying  is  bound,  on  request  of  the 
person  indemnified,  to  defend  actions  or  proceedings 
brought  against  the  latter  in  respect  to  the  matters  em- 
braced by  the  indemnity,  but  the  person  indemnified  has 
the  right  to  conduct  such  defences,  if  he  chooses  to  do  so. 

5.  if,  after  request,  the  person  indemnifying  neglects  to 
defend  the  person  indemnified,  a  recovery  against  the 
latter  suffered  by  him  in  good  faith,  is  conclusive  in  his 
favor  ap;ainst  the  former. 

6.  If  the  person  indemnifying,  whether  he  is  a  princi- 
pal or  a  surety  in  the  agreement,  has  not  reasonable  no- 
tice of  the  action  or  proceeding  against  the  person  indem- 
nified, or  is  noc  allowed  to  control  its  defence,  judgment 
against  the  latter  is  only  presumptive  evidence  against 
the  former. 

7.  A  stipulation  that  a  judgment  against  the  person 
indemnified  shall  be  conclusive  upon  the  person  indemni- 
fying, is  inapplicable  if  he  had  a  good  defence  upon  the 
merits,  which  by  want  of  ordinary  care  he  failed  to 
eatabiish  in  the  action. 

N.  T.  C.  C,  Sm.  1530. 

Sec.  2779.     Where  one,  at  the  request  of  another,  en-  wbenper- 
gages  to  answer  in  damages,  whether  liquidated  or  un-  niiyingiaii 
liquidated,  for  any  violation  of  duty  on  the  part  of  the  '^^^' 
latter,  he  is  entitled  to  be  reimbursed  in  the  same  man- 
ner as  a  surety,  for  whatever  he  may  pay. 

N.  Y.  0.  C,  Soo.  1631. 


478  CIVIL  CODE. 

Bail,  what.  Sec.  27S0.  UpoD  those  coDtracts  of  indemnity  which 
are  taken  in  legal  proceedings,  as  security  for  the  per- 
formance of  an  obligation  imposed  or  declared  by  the 
tribunals,  and  known  as  undertakings  or  recognizances, 
the  sureties  are  called  bail. 

N.  y.  C.  C,  Sec.  1532. 

nojjrogn-         Sec    27B1.    The  obligations  of  bail  are  governed  by 

the  statutes  specially  applicable  thereto. 

N.  y.  C.  C,  Soc.  1533. 


TITLE    XIII. 

GUARANTy. 

Chapter  I.  GUARANTy  IN  GENERAL. 
II.  SURBTySHIP. 


CHAPTER  I. 

GUARANTy  IN  GENERAL. 

Article    I.  Dbfinition  of  Guarahtt. 

II.  Creation  of  Guaranty. 
III.  Interpretation  of  Guaranty. 
lY.  Liability  of  Guarantors. 

V.  Continuing  Guaranty. 
VI.  Exoneration  of  Guarantors. 


ARTICLE  I. 

definition  of  guaranty. 

Section  2787.  Guarantji  what. 

2788.  Knowledge  of  principal  not  neoessary  to  creation  of  gatr- 
anty. 

Gnanioty,  Seo.  2787.    A  guaranty  is  a  promise  to  answer  for  the 

debt,  default  or  miscarriage  of  another  person. 

This  definition  is  in  the  precise  langnsge  of  the  statate 
of  ft-auds  (2  R.  S.,  135,  Sec.  2),  except  that  it  omito  the 
word  ''special"  before  " promise."  It  of  coarse  iadndes 
a  contract  of  suretyship,  but  every  guarantor  is  not 
sarily  a  surety. 

N.  T.  0.  C,  Seo.  1634. 
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Note. — Seo.  12  of  our  statate  of  fraads  is  an  exact  copy 
of  the  New  York  Btatnte.  The  second  subdivision  of  the 
section  is  the  one  embraced  in  the  text  <t 

Sec.  2788.     A  person  raav  become  guarantor  even  with-  Knowledge 

11  1     ,  '  /»     1  •       •       I  ^^  principal 

out  the  knowledge  or  consent  of  the  principal.  notnecon- 

eary  to  ere- 

N.  Y.  C.  C,  Sec.  1535.  all.  n  of 

gt:arintj. 


ARTICLE  11. 
c::lation  of  GUAiiANTr. 

SBcnoH  2792.  Necessity  of  a  consideration. 

2793.  Guaranty  to  be  in  writing,  etc. 

2794.  Engan^cmont  to  answer  for  obligation   of  another,   when 

deemed  original. 

2795.  Acceptance  of  guaranty. 

Sec.  2792.  Where  a  guaranty  is  entered  into  at  the  Ncc«w!tyof 
same  time  with  the  original  obligatioD,  or  with  the  ac-  uon.  ^^' 
ceptance  of  the  latter  by  the  guarantee,  and  forms,  with 
that  obligation,  a  part  of  the  consideration  to  him,  no 
other  consideration  need  exist.  In  all  other  cases  there 
mast  be  a  consideration  distinct  from  that  of  the  original 
obligation. 

See  Mallory  vs.  Gillett,  21  N.  Y.,  412.  The  person  to 
whom  a  guaranty  is  made,  is  here  called  the  guarantee. 
This  is  the  proper  legal  meaning  of  the  word  (see  Bou- 
rier's  Dictionary,  also  Webster  and  Worcester),  although  it 
is  often  used  in  another  sense. 

N.  Y.  C.  C,  Sec.  1636. 

Sec.  2793.    Except  as  prescribed  by  the  nexir  section,  Gnanmtyto 
a  guaranty  must  b«  in  writing,  and  signed  by  the  guar-  ing^etc.  ' 
antor;  but  the  writing  need  not  express  a  consideration. 

The  familiar  proTision  of  the  Revised  Statutes  made 
every  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,  void,  unless  "some  note  or 
memorandum  thereof  expre99i»g  the  eoneideration  be  in  writ- 
ing, etc.  (2  Rer.  Stats.,  135,  Sm.  2,  Subd.  2).  In  the  draft 
of  this  Code,  the  Commissioners  recommended  that  the  re- 
quirement that  the  consideration  be  expressed,  should  be 
omitted  (Dr.  Civ.  Code,  Seo.  1380).  This  change  in  the 
law  has  since  been  made  by  the  Legislature,  by  Laws  of 
1863,  Chap.  464  ;  and  the  section  in  the  text,  therefore,  cor- 
responds to  the  existing  law. 

The  Commissioners  have  inserted  in  the  text  an  express 
provision  that  the  writing  need  not  express  a  consideration, 
because  by  the  section  immediately  preceding  an  actual  con- 
sideration is  necessary  to  support  a  guaranty  in  some  cases, 
while  in  others  none  is  required.  It  has  been  lately  held  by 
the  Court  of  Appeals  that  a  oontract  required  by  the  statute 
of  frauds  to  be  in  writing,  cannot  be  partly  in  writing  and 
partly  oral ;  thus,  where  a  writing  relating  to  a  contract  for 
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the  sale  of  land  fixes  the  price,  but  refers  to  '*  terms  u  spe- 
cified/' which  are  not  stated  in  writiog.  the  memoFaadom 
is  iDsafficient,  and  cannot  be  made  good  by  ond  eridenee  of 
the  time  agreed  upon  for  payment  (Wright. rs.  Weeks,  25 
N.  Y.,  153).  If,  therefore,  the  section  in  the  text  shcvld 
simply  omit  the  former  provision  of  the  statute  reqairio^ 
the  consideration  to  be  stated,  it  might  be  exposed  to  the 
construction  that  in  all  those  cases  in  which  the  eonsiden- 
tion  is  made,  by  the  previous  section,  essential  to  the  eos- 
tract,  it  must  be  stated  in  reducing  the  contract  to  wnlM^. 
In  England  the  statute,  19  and  20  Vic,  Chap.  97,  See.  S, 
enables  a  party  to  prove  the  consideration  of  a  goarsaty  try 
parol.    So  in  Maine  (Rev.  Stats.,  631). 

N.  Y.  C.  C,  Sec.  1637. 

Engagement       Seo    2794.     A  promise  to  answer  for  the  obligation  of 

to  answer  for  *  o 

of"**!!****      another,  in  any  of  the  following  casoR,  is  deemed  an  orig- 
^h«|»deom»d  jnal  obligation  of  the  promiser,  and  need  not  be  in  writing: 

1.  Where  the  promise  is  made  by  one  who  has  received 
property  of  another  upon  an  undertaking  to  apply  it  pur- 
suant to  such  promise;  or  by  one  who  has  received  a  dis- 
charge from  an  obligation  in  whole  or  in  part,  in  consid- 
eration of  such  promise. 

2.  Where  the  creditor  parts  with  value,  or  enters  into 
an  obligation,  in  consideration  of  the  obligation  in  respect 
to  which  the  promise  is  made,  in  terms  or  under  eircom- 
stanccs  such  as  to  render  the  party  making  the  promise 
the  principal  debtor,  and  the  person  in  whose  behalf  it  is 
made,  his  surety. 

3.  Where  the  promise,  being  for  an  antecedent  obliga- 
tion of  another,  is  made  upon  the  consideration  that  the 
party  receiving  it  cancels  the  antecedent  obligation,  a^ 
cepting  the  new  promise  as  a  substitute  therefor;  or  open 
the  consideration  that  the  party  receiving  it  releases  the 
property  of  another  from  a  levy,  or  his  person  from  im- 
prisonment under  an  execution  on  a  judgment  obtained 
upon  the  antecedent  obligation ;  or  upon  a  consideratioD 
beneficial  to  the  promiser,  whether  moving  from  either 
party  to  the  antecedent  obligation,  or  from  another  peP 
son. 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell 
merchandise  and  guaranty  the  sale. 

5.  Where  the  holder  of  an  instrument  for  the  payment 
of  money,  upon  which  a  third  person  is  or  may  become 
liable  to  him,  transfers  it  in  payment  of  a  precedent  debt 
of  his  own,  or  for  a  now  consideration,  and  in  connection 
with  such  transfer  enters  into  a  promise  respecting  sQcb 
instrument. 

K.  T.  C.  C,  Seo.  1538. 


I 

J 


CIVIL  CODE.  481 

Sbo.  2795.    A  mere  offer  to  guaranty  is  not  binding,  Aoreptanoe 
nntil  notice  of  its  acceptance  is  commanicated  by  tbe 
guarantee  to  the  guarantor;  bat  an  absolute  guaranty  is 
binding  upon  the  guarantor  without  notice  of  acceptance. 

K.  T.  C.  0.|  Seo.  1530. 


ARTICLE  III. 

INTBRPRBTATIOR  Or  OUARAMTY. 

SBCTI05  2700.  Gaaranty  of  incomplete  contract. 

2800.  Gaaranty  that  an  obligation  is  good  or  ooUeotible. 

2801.  Recovery  upon  such  guaranty. 

2802.  Guarantor's  liabUity  upon  such  guaranty. 

Sbo.  2799.    In  a  guaranty  of  a  contract,  the  terms  of  aaaraatyof 
which  are  not  then  settled,  it  is  implied  that  its  terms  oSSnat. 
shall  be  such  as  will  not  expose  tbe  guarantor  to  greater 
risks  than  he  would  incur  under  those  terms  which  are 
most  common,  In  similar  contracts,  at  the  place  where 
the  principal  contract  is  to  be  performed. 

N.  T.  C.  C,  Scow  1540. 

Sec.  2800.     A  guaranty  to  the  effect  that  an  obligation  ouannty 
is  good,  or  is  collectible,  imports  that  the  debtor  is  sol-  gationis 

ffOOfl  Off  001^ 

vent,  and  that  the  demand  is  collectible  by  the  usual  legal  lectibie. 
proceedings,  if  taken  with  reasonable  diligence. 

Thus  a  guaranty  in  these  words,  indorsed  on  a  note,  "  I 
hereby  guaranty  the  colIe<ition  of  tbe  within  note/'  imports 
a  promise  that  t^e  note  can  be  collected  of  the  maker,  if  tbe 
holder,  within  a  reasonable  time  and  with  due  diligence, 
prosecutes  tbe  same  to  judgment* and  execution  against  the 
maker.  This  obligation  to  prosecute  within  a  reasonable 
time,  and  with  due  diligence,  is  a  condition  precedent  to 
the  liability  of  the  maker.  What  is  a  reasonable  time  de- 
pends on  the  ciroumstancos  of  each  case.  Generally,  delay 
which  cannot  have  prejudiced  the  guarantor,  will  not  dis- 
charge him  (Qallagher  vs.  White,  81  Barb.,  02;  see  also 
Curtis  vs.  SmaUman,  U  Wend.,  231 ;  Cooke  vs.  Nathan,  16 
Barb.,  342 ;  Vanderveer  vs.  Wright,  6  id.,  547 ;  Warfield 
vs.  Watklns,  30  Barb.,  305). 

N.  Y.  C.  C,  Sec.  1541. 

Seo.  2801.    A  guaranty,  such  as  is  mentioned  in  the  Recovery 
last  section,  is  not  discharged  by  an  omission  to  take  pro-  gSanmty. 
ceedings  upon  the  principal  debt,  or  upon  any  collateral 
security  for  its  payment,  if  no  part  of  the  debt  could  have 
been  collected  thereby. 

61 
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Qoanntor't 
liability 
nponrach 
gnaraoty. 


In  Cadjys.  Sheldon  (39  Barb.,  103),  the  defendanta,  upon 
an  assignment  of  a  bond  and  mortgage,  made  a  gnaraotj  in 
these  words  r  **  In  consideration  of,  bio.,  we  guaranty  tk« 
collootion  of  said  bond."  On  the  trial  of  an  action  on  tbii 
goarantj,  before  a  Referee,  it  appeared  that  the  obligon  ia 
the  bond  were  insolvent,  and  unable  to  pay  any  part  of  Um 
bond,  and  that  the  premises  covered  by  the  mortgage  had 
been  sold  under  a  prior  mortgage  for  less  than  th«  amout 
due  upon  it.  The  Referee,  however,  nonsuited  the  plain- 
tiffs.  And  upon  appeal,  one  question  raised  was,  whstbcr 
the  omission  to  sue  the  obligors,  or  attempt  a  foreclosnre  of 
the  mortgage,  precluded  the  plaintiffs  from  recovering  npon 
the  guaranty.  The  Court,  after  reviewing  numerous  earn 
(Cumpston  vs.  McNair,  1  Wend.,  457  ;  Moakley  vs.  Riggi, 
19  Johns.,  69 ;  Thomas  vs.  Woods,  4  Cow.,  173  ;  Lovslaad 
▼8.  Sheppard,  2  Hill,  139  ;  Burt  vs.  Homer,  b  Barb.,  501  ; 
Yanderveer  vs.  Wright,  6  Barb.,  547 ;  Curtis  vs.  SmaUmaa, 
14  Wend.,  231;  White  vs.  Case,  13  Wend.,  543;  Kiesn. 
Tlfil,  1  Cow.,  98  ;  Eddy  vs.  Stanton,  21  Wend.,  255 ;  Peoph 
YS.  Jansen,  7  Johns.,  332  ;  Hart  vs.  Hudson,  t  Dner,3M; 
Taylor  vs.  Bullen,  6  Cow.,  624 ;  Gallagher  vs.  Whits^  31 
Barb.,  94;  Morris  vs.  Wadsworth,  11  Wend.,  100;  17  mL, 
103;  Merritt  vs.  Lincoln,  21  Barb.,  249;  Newell  vs.  Fowler, 
23  Barb.,  632),  stated  the  following  principles  as  sopported 
by  the  weight  of  authority  : 

1.  That  a  guaranty  of  collection  implies  that  a  note  or 
other  evidence  of  debt  is  good  and  collectible  against  tki 
principal  debtors;  and  this  means  collectible  by  doe  eouia 
of  law. 

2.  That,  ordinarily  to  test  that  question,  it  is  oeeeswy 
that  the  usual  legal  proceedings  should  be  resorted  to,  to  wit, 
a  judgment  and  execution  against  the  parties  primarfly  lia- 
ble to  pay ;  and  a  return  of  an  execution  unsatisfied  ii  pri- 
marily sufficient  evidence  that  it  is  not  collectible. 

3.  That  it  is  not  indispensable  that  legal  proeeedingf 
should  be  resorted  to,  to  test  the  collectibility  of  the  papVi 
if  it  otherwise  satisfactorily  appears  that  a  resoit  to  noh 
proceedings  would  be  ineffectual ;  and  proof  th^t  the  prin- 
cipal debtors,  from  the  period  of  the  maturity  of  th«  dobt, 
have  been  uniformly  insolvent  and  unable  to  pay  any  pait 
of  the  debt,  is  sufficient  evidence  for  this  purpose. 

4.  That  legal  proceedings  are  not  a  condition  procedent  to 
the  liability  of  the  guarantor,  but  equivalent  evidenot  of 
inability  to  collect  any  part  of  the  debt  will  saffiee;  and 
that,  however' desirable  it  may  be  to  have  one  uniform  nilo 
— e.  g.f  the  return  of  an  execution  unsatisfied  againit  tho 
principal  debtor — as  the  test  of  the  collectibility  of  a  debt, 
the  weight  of  authority  does  not  allow  that  rale  to  be 
adopted. 

N.  T.  C.  C,  Sec.  1642. 

Sec.  2802.  In  the  cases  mentioDed  in  Sec.  2800,  ibe 
removal  of  the  principal  from  the  State,  leaving  no  prop- 
erty therein  from  which  the  obligation  might  be  satisfied, 
is  equivalent  to  the  insolvency  of  the  principal,  in  i^ 
effect  upon  the  rights  and  obligations  of  the  guarantor. 

This  is  the  principle  adopted  in  Cooke  vs.  Nathan,  1j 
Barb.,  342 ;  but  see  White  vs.  Case,  IS  Wend.,  M3 ;  Bart 
TS.  Homer,  6  Barb.,  601 ;  Newell  vs.  Fowler,  23  BirK,«»- 

N.  Y.  C.  0.,  Sec.  1548. 
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ARTICLE  IV. 

LIABIUTT  OF  OUARANTORS. 

Sbctiox  2806.  Giianuityy  how  oonstrued. 

2807.  Liability  upon  guaranty  of  payment  or  performance. 

2808.  Liability  upon  guaranty  of  a  conditional  obligation. 

2809.  Obligation  of  guarantor  cannot  exceed  that  of  the  principal. 

2810.  Guarantor  not  liable  on  an  illegal  contract. 

Sec.  2806.    A  KUAranty  is  to  be  deemed  anconditional  G««»nty 

o  J  bow  con- 

ODless  its  terms  import  some  cooditioD  precedent  to  the  B^n«d. 
liability'  of  the  guarantor. 

N.  Y.  C.  0.,  Sec.  1544. 

Seo.  2807.     A  guarantor  of  payment  or  performance  is  uabflity 

uponguar- 

liable  to  the  guarantee  immediately  upon  the  default  of  antyofpey- 

ment  or  per- 

the  principal,  and  without  demand  or  notice.  faraumoe. 

N.  Y.  C.  C,  See.  1546. 

Seo.  2808.    Where  one  guaranties  a  conditional  obliga-  uabiiity 

upon  guar- 

tioD,  bis  liability  is  commensurate  with  that  of  the  prin-  antyof  a 

''  ^  conditional 

cipal,  and  he  is  not  entitled  bo  notice  of  the  default  of  the  obligation, 
principal,  unless  he  is  unable,  by  the  exercise  of  reason- 
able diligence,  to  acquire  information  of  such  default,  and 
the  creditor  has  actual  notice  thereof. 

N'.  Y.  C.  C,  Bee.  1546. 

Seo.  2809.    The  obligation  of  a  guarantor  must  be  nei-  Obligation  of 

-  guarantor 

ther  larger  in  amount  nor  in  other  respects  more  bur-  cannot  ex- 

,  .  1  ni  ..,  •».!..•  .       o**l  that  of 

densome  than  that  of  the  principal ;  and  if  in  its  terms  it  tbeprincipai 
exceeds  it,  it  is  reducible  in  proportion  to  the  principal 
obligation. 

N.  Y.  C.  0.,  Sec.  1647. 

Seo.  2810.    A  guarantor  is  not  liable  if  the  contract  of  ^ouSwS'on 
the  principal  is  unlawful:  but  he  is  liable  notwithstand-  uiiiiegfi 

*^  *  '  contract. 

ing  any  mere  personal  disability  of  the  principal,  though 
the  disability  be  such  as  to  make  the  contract  void  against 
the  principal. 

N.  Y.  C.  C,  Sec.  1548. 


ARTICLE  V. 

OOHTINUINO  «17ARA]fTT. 

SscTioff  2814.  Continuing  guaranty,  what. 
2815.  Bevoeation. 
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Sbo.  2814.  A  guaranty  relating  to  a  future  liability  of 
the  principal,  under  successive  transactions,  which  eiiher 
continue  his  liability  or  from  time  to  time  renew  it  after 
it  has  been  satisfied,  is  called  a  continuing  guaranty. 

N.  Y.  C.  C,  Sec.  164«. 

Sec  2815.  A  continuing  guaranty  may  be  revoked  at 
any  time  by  the  guarjintor,  in  respect  to  future  transac- 
tions, unless  there  is  a  continuing  consideration  as  to  anch 
transactions,  which  he  does  not  renounce. 

N.  Y.  C.  C,  Sec.  1660. 


ARTICLE  VI. 


What  dml* 
in|^  with 
debtor 
•zonorat« 
gwrantor. 


Void 
promisasL 


EZONBRATIOR  OF  GUARANTORS. 

Sbction  2819.  What  dealings  with  debtor  exonerate  guarantor. 

2820.  Void  promiaes. 

2821.  Reacission  of  alteration. 

2822.  Part  performance. 

2823.  Delay  of  creditor  does  not  discharge  guarantor. 

2824.  Guarantor  indemnified  by  the  debtor,  not  exonerated. 
2826.  Discharge  of  principal  bj  aot  of  law  does  not  diaehars* 

guarantor. 

Sec.  2819.  A  guarantor  is  exonerated,  except  so  far 
as  he  may  be  indemnified  by  the  principal,  if  by  any  act 
of  the  creditor,  without  the  consent  of  the  guarantor,  the 
original  obligation  of  the  principal  is  altered  in  any  re- 
spect, or  the  remedies  or  rights  of  the  creditor  against 
the  principal,  in  respect  thereto,  in  any  way  impaired  or 
suspended. 

N.  T.  C.  C,  Sec.  1651. 

Sec.  2820.  A  promise  by  a  creditor,  which  for  any 
cause  is  void,  or  voidable  by  him  at  his  option,  does  not 
alter  the  obligation  or  suspend  or  impair  the  remedy, 
within  the  meaning  of  the  last  section. 

N.  Y.  C.  C,  Sec.  1562. 


AerciMfonof      Seo.  2821.     The   rescission  of   an   afitreemcut  altorinfir 

alteration.  ,  .    .  , 

the  original  obligation  of  a  debtor,  or  impairing  the  reiu- 
edy  of  a  creditor,  does  not  restore  the  liability  of  a  guar- 
antor who  has  been  exonerated  by  such  agreement. 

N.  Y.  C.  C,  Sec.  1663. 
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Sec.  2822.    The  acceptance,  by  a  creditor,  of  any  thing  Part  per- 
in  partial  satisfaction  of  an  obligation,  redaces  the  obliga- 
tion of  a  guarantor  thereof,  in  the  same  measure  as  that 
of  the  principal,  but  does  not  otherwise  aifect  it. 

N.  Y.  C.  C,  Sec.  1554. 

Sbo.  2823.    Mere  delay  on  the  part  of  a  creditor   to  DeUy  of 

J  .  1  .       .       1  n  L  creditor 

proceed  against  the  principal,  or  to  enforce  any  other  doM  not 
remedy,  does  not  exonerate  a  guarantor.  gnaraotor. 

N.  T.  C.  C,  See.  1555. 

Sbo.  2824.     A  scnarantor,  who  has  been  indemnified  by  Guarantor 

.  ^  '  «    ,         indemnified 

the  principal:  is  liable  to  the  creditor  to  the  extent  of  the   bythedebtor 

,  not  exoner* 

indemnity,  notwithstanding  that  the  creditor,  without  the  ated. 
assent  of  the  guarantor,  may  have  modified  the  contract 
or  released  the  principal. 

N.  T.  C.  C,  Sec.  1556. 

Seo.  2825.    A  fifuarantor  is  not  exonerated  by  the  dis-  Diociiargeof 

-  principal  by 

charge  of  his  principal  by  operation  of  law,  without  the   act  of  law 
intervention  or  omission  of  the  creditor.  discharge 


N.  Y.  C.  C,  Sec.  1557. 


guarantor. 


CHAPTER  II. 

SURETYSHIP. 


Article      T.  Who  are  Surbtiis. 

II.  Liability  of  Sureties. 

III.  Rights  or  Scrrtirs. 

IV.  Rights  op  Creditors. 
V.  Letter  of  Credit. 


ARTICLE  I. 

who  are  sureties. 

Sbctioh  2831.  Surety,  what 

2832.  Apparent  principal  may  show  that  he  is  Surety. 

Sec.  2831.     A  surety  is  one  who.  at  the  request  of  an-  survty.what 
other,  and  for  the  purpose  of  securing  to  him  a  benefit, 
becomes  responsible  for  the  performance  by  the  latter  of 
some  act  in  favor  of  a  third  person,  or  hypothecates  pro- 
perty as  security  therefor. 
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The  oommon  definition  of  s  sarety  (see  Webster's,  Whar- 
ton's and  BarriU's  Diotionaries),  cannot  be  distinguished 
from  that  of  a  guarantor,  and  clearly  coyecs  the  ease  of  as 
indorser.  But  an  indorser  is  not  necessarily  a  snretj  (Pitts 
vs.  Congdon,  2  N.  T.,  352;  Hard  vs.  Little,  12  Mass.,  503). 
nor  is  a  guarantor,  although  their  rights  are  in  some  im- 
portant respeot^alike. 

The  distinction  between  a  surety  and  a  mere  guaraator 
is,  that  the  former  enters  into  the  contract  primarily  for 
the  benefit  of  the  debtor,  while  with  the  latter  the  benefit 
of  the  principal  debtor  is  no  material  part  of  the  indace- 
ment  to  him  to  contract. 

N.  T.  G.  C,  Sec.  1558. 

AppMjBot  S£o.  2882.     One  who  appears  to  be  a  principal,  whether 

may  show      bv  the  terms  of  a  written  instrament,  or  otherwise,  may 

that  he  is  ''  i  i         j 

surety.  show  that  he  is  in  facta  surety,  except  as  against  persons 
who  have  acted  on  the  faith  of  his  apparent  character  of 
principal. 

So  held  as  between  the  parties  themseWes  (Rouse  va. 
Whited,  26  N.  T.,  170 ;  Barry  vs.  Ransom,  12  id.,  446 ; 
Griffiths  ys.  Reed,  21  Wend.,  502)  ,*  and  so  as  to  third  per- 
sons in  equity  (Hollier  rs.  Eyre,  9  Clark  A  Fin.,  1 ;  Danes 
ys.  Stain  bank,  6  BeG.,  M.  A  G.,  679).  At  common  law, 
the  rule  excluding  oral  evidence  to  vary  a  written  contraet 
excluded  evidence  to  show  that  the  apparent  principal  was 
^  a  surety  (Harrison  vs.  Courtauld,  S  B.  A  Ad.,  36 ;    Fentum 

vs.  Pocock,  5  Taunt,  192;  see,  however,  Artcher  vs.  Douglas. 
5  Denio,  509) ;  and  upon  the  authority  of  theee  cases 
alone — the  decisions  in  equity  not  being  cited  by  ooonsel  on 
either  side — the  same  rule  has  been  followed  in  a  reoeat 
case  in  this  State  (Howard  Banking  Co.  vs.  Welehnaa.  6 
BoBw.,  280).  The  fusion  of  law  and  equity  in  thia  State 
has  superseded  the  common  law  rule.  In  England,  auiee 
equitable  defences  have  been  admitted  in  common  law 
Courts,  the  equitable  ruleJias  been  followed  and  defined  as 
in  the  text,  by  all  the  Judges  (Pooley  vs.  Harradine,  7  £1. 
A  Bl.,  431 ;  Greenough  vs.  McClelland,  2  El.  A  EL.  424  ;  6 
Jur.  [N.  S.j,  772;  30  L.  J.  [Q.  B.],  15  ;  Taylor  vs.  Bar- 
gess,  5  Hurlst.  A  N.,  1).  And  see  Mohawk  and  Hndsoo 
River  R.  R.  Co.  vs.  Costigan,  2  Sandf.  Ch.,  306;  Arteber 
vs.  Douglass,  5  Denio,  500.  Compare  Casey  vs.  Brabaaoa, 
10  Abb.  Pr.,  368  ;  Gahn  vs.  Niemcewici,  11  Wend.,  S 12; 
Elwood  vs.  Diefendorf,  5  Barb.,  398  ;  Chester  vs.  Bank  of 
KiogstOD,  16  N.  Y.,  336).  The  same  rule  is  establisbed  in 
Massachusetts  (Weston  vs.  Chamberlin,  7  Cnsh.,  404  ;  Car- 
penter vs.  King,  0  Mete.,  511 ;  Harris  vs.  Brooks,  21  Pick., 
195.) 

N.  Y.  C.  C,  Sec.  1559. 


ARTICLE    II. 

LIABILITY  OF   8URBTIB8. 

Sectior  2836.  Limit  of  surety's  obligation. 

2837.  Rules  of  interpretation. 

2838.  Judgment  against  surety  does  not  alter  the  relation. 

2839.  Surety  exonerated  by  performance  or  offer  of  perfomuuice. 

2840.  Surety  discharged  by  certain  acts  of  the  creditor. 
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Seo.  2836.    A  surety  cannot  be  held   beyond  the  ex-  Limit  of 
press  terms  of  his  contract,  and  if  sach  contract  prescribes  obiigaUMi. 
a  penalty  for  its  breach,  he  cannot  in  any  case  bo  liable 
for  more  than  the  penalty. 

N.  Y.  C.  C,  Sec.  1560.    • 

Sko.  2837.     In  interpretinir  the  terms  of  a  contract  of  Bniesof 

i  ,        Interpreta- 

saretyship,  the  same  rales  are  to  bo  observed  as  in  the  tion. 
case  of  other  contracts. 

N.  y.  C.  C,  Sec.  1561. 

Seo.  2838.    Notwithstanding  the  recovery  of  judgment  Judgment 
by.  a  creditor  against  a  sarety,  the  latter  still  occapies   Burets  a  n 

.t  ...  «  ,  notaltortbe 

the  relation  of  sarety.  reutioD. 

N.  T.  C.  C,  Sec.  1562. 

Seo.  2839.  PerformaLce  of  the  principal  obligation,  or  snre^ezon- 
an  offer  of  sach  performance,  duly  made,  whether  by  the  ^ormance 
principal  or  by  another  person,  exonerates  a  sarety.  ^rforaiiuic* 

This  rale  seemi  jnst,  though  not  fally  aapported  by  any 
express  decision.  As  between  the  creditor  and  the  princi- 
pal debtor,  the  former  is  not  bound  to  accept  payment  from 
a  stranger,  but  as  respects  the  surety,  he  ought  to  do  so. 

N.  Y.  0.  C,  Sec.  1563. 

Sec.  2840.    A  sarety  is  exonerated —  Surety  dis- 

1.  In  like  manner  with  a  guarantor;  certain  acts 

2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  creditor. 
of  the  creditor  which  would  naturally  prove  injurious  to 

the  remedies  of  the  surety  or  inconsistent  with  his  rights, 
or  which  lessens  his  security ;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omis-     • 
irion  of  the  creditor  to  do  anything,  when  required  by  the 
9urety,  which  it  is  his  duty  to  do. 

N.  Y.  C.  C,  Sec.  1564. 


ARTICLE  III. 

RIGHTB  OF  BURBTXBfl.  * 

Sbction  2844.  Surety  has  rights  of  guarantor. 

2845.  Surety  may  require  the  creditor  to  proceed  against  the  prin- 
cipal. 

2846.  Surety  may  compel  principal  to  perform  obligation,  when 
I  due. 

2847.  A  principal  bound  to  reimburse  his  surety. 


Surety  hat 
rights  of 
gaamator. 


Surety  may 
reqvlre  the 
erodltor  to 
proceed 
•galDst  the 
principal. 


Svrety  may 
eompel  prin- 
dp&lto  per- 
form obliga- 
tion,  when 
dne. 

A  principal 
bound  to 
reimburse 
his  surety. 
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Section  2848.  The  saretj  acquires  the  right  of  the  creditor. 

2849.  Surety  entitled  to  benefit  of  securities  hold  bj  creditor. 
2860.  The  property  of  principal  to  be  taken  first. 

Seo.  2^44.  A  surety  has  all  the  rights  of  a  guarantor, 
whether  he  becomes  personally  responsible  or  not: 

N.  T.  C.  C,  Sec.  1665. 

Seo.  2845.  A  surety  may  require  his  creditor  to  pro- 
ceed against  the  principal,  or  to  pursue  any  other  remedy 
in  his  power  which  the  surety  cannot  himself  pursue,  and 
which  would  lighten  his  burden;  and  if  in  such  case  the 
creditor  neglects  to  do  so,  the  surety  is  exonerated  to  the 
extent  to  which  he  is  thereby  prejudiced. 

N.  T.  C.  0.,  Sec.  1666. 

Seo.  2846.  A  surety  may  compel  his  principal  to  per- 
form the  obligation  when  due. 

*  N.  Y.  C.  C,  Sec.  1667. 

Sec  2847.  If  a  surety  satisfies  the  principal  obligation, 
or  any  part  thereof,  whether  with  or  without  legal  pro- 
ceedings, the  principal  is  bound  to  reimburse  what  he  has 
disbursed,  including  necessary  costs  and  expenses;  bat 
the  surety  has  no  claim  for  reimbursement  against  other 
persons,  though  they  may  have  been  benefited  by  his 
act,  except  as  prescribed  by  the  next  section. 

N.  T.  C.  C,  Sec.  1668. 

Seo.  2848.  A  surety,  upon  satisfying  the  obligation  of 
the  principal,  is  entitled  to  enforce  every  remedy  which 
tho  creditor  then  has  against  the  principal,  to  the  extent 
of  reimbursing  what  he  has  expended ;  and  also  to  require 
all  his  co-sureties  to  contribute  thereto,  without  regard  to 
the  order  of  time  in  which  they  became  such. 

N.  Y.  CO.,  Sec.  1569. 

Sec.  2849.  A  surety  is  entitled  to  the  benefit  of  every 
security,  for  the  performance  of  the  principal  obligation, 
held  by  the  creditor,  or  by  a  co-suroty,  at  the  time  of  en- 
tering iato  the  contract  of  suretyship,  or  acquired  by 
him  afterwards,  whether  the  surety  was  aware  of  the 
security  or  not. 

N.  Y.  C.  C,  See.  1570. 

rfpSliSS?       Sec.  2850.     Whenever  property  of  a  surety  is  hypothe- 
£Jt!  **^*'"    cftted  with  property  of  the  principal,  the  surety  is  enti- 


' 


Tne  saretT 
aequires  the 
right  of  the 
creditor. 
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benefit  of 
eecnrltiet 
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tied  to  have  the  property  of  the  principal  first  applied  to 
the  discharge  of  the  obligation. 


N.  Y.  0.  C,  Sec.  1571. 


ARTICLE   IV. 

KI0HT8   OF  GBBDITORS. 

Section  2854.  Creditor  entitled  to  benefit  of  seourities  held  by  suretj. 

Sec.  2854.     A  creditor  is   entitled  to   the  benefit  of  crediton 
everything  which  a  surety  has  received  from  the  debtor  Soneflt  </ 
by  way  of  security  for  the  performance  of  the  obligation ;  ESS  by*" 
and  may,  upon  the  maturity  of  the  obligation,  compel  the  ''^^^' 
application  of  such  security  to  its  satisfaction. 

N.  Y.  C.  C,  Sec.  1572. 


ARTICLE   V. 

LBTTBR   OF   CREDIT. 

Sbotion  2858.  Letter  of  credit,  what. 
2859.  How  addressed. 

2800.  Liability  of  the  writer. 

2801.  Letters  of  credit  either  general  or  special. 
2862.  Nature  of  general  letter  of  credit. 

2803.  Extent  of  general  letter  of  credit 

2804.  A  letter  of  credit  may  be  a  continuing  guaranty. 

2805.  When  notice  to  the  writer  necessary. 

2800.  The  credit  given  must  agree  with  the  terms  of  the  letter. 

Sec  2858.     A  letter  of  credit  is  a  written  instrument,  Letter  of 
addressed  by  one  person  to 'another,  requesting  the  latter  ' 

to  give  credit  to  the  person  in  whose  favor  it  is  drawn. 

N.  T.  C.  C,  Sec.  1573. 

Sec.  2859.    A  letter  of  credit  may  be  addressed  to  sev-  How 

.  ,  addressed. 

era!  persons  in  succession. 

N.  T.  C.  C,  Sec.  1574* 

Sko.  2860.     The  writer  of  a  letter  of  credit  is,  upon  the  Liability  t 
default  of  the  debtor,  liable  to  those  who  gave  credit  in 
compliance  with  its  terms. 

N.  Y.  C.  C,  See.  1575. 

Sec  2861.     A  letter  of  credit  is  either  general  or  spe-  Lettenof 
cial.     When  the  request  for  credit,  in  a  letter,  is  addressed   general  or 
62  ■''**^ 


Natare  of 
mnermi 
lettor  of 
credit 
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to  specified  persons  by  name  or  description,  the  letter  is 
special.    AH  other  letters  of  credit  are  general. 

N.  Y.  C.  C,  Sec.  1676. 

Seo.  2862.  A  general  letter  of  credit  gives  any  person 
to  whom  it  may  be  shown  authority  to  comply  with  its 
request,  and  by  his  so  doing  it  becomes,  as  to  him,  of  the 
same  effect  as  if  addressed  to  him  by  name. 

N.  T.  C.  C,  Sec  1577. 

Sec.  2863.  Several  persons  may  succe  <sively  give  credit 
upon  a  general  letter. 

N.  Y.  C.  C,  Sec.  1678. 

Seo.  2864.  If  the  parties  to  a  letter  of  credit  appear, 
by  its  terms,  to  contemplate  a  course  of  future  dealing 
between  the  parties,  it  is  not  exhausted  by  giving  a  credit, 
even  to  the  amount  limited  by  the  letter,  which  is  subse- 
quently reduced  or  satisfied  by  payments  made  by  the 
debtor;  but  is  to  be  deemed  a  continuing  guaranty. 

N.  Y.  C.  C,  Seo.  1579. 

whennotioe       Seo.  2865.    The  writer  of  a  letter  of  credit  is  liable  for 

to  tli6  writer 

necesaary.      Credit  givcu  upou  it  without  uoticc  to   him,  unless  lU 
terms  express  or  imply  the  necessity  of  giving  notice. 

K.  Y.  C.  C,  Soo.  1680. 


Extent  of 
genera] 
fetter  of 
oredlt. 
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Seo.  2866.  If  a  letter  of  credit  prescribes  the  persons 
by  whom,  or  the  mode  in  which,  the  credit  is  to  be  given, 
or  the  term  of  credit,  or  limits  the  amount  thereof,  the 
writer  is  not  bound  except  for  transactions  which,  in 
these  respects,  conform  strictly  to  the  terms  of  the  letter. 

N.  Y.  0.  C,  S«c.  1681. 


TITLE   XIV 


lien. 

Chapter    I.  LIENS  IN  GENERAL. 
IL  MORTGAGE. 

III.  PLEDGE. 

IV.  BOTTOMRY. 

v.  RESPONDENTIA. 
VL  OTHER  LIENS. 
VIL  STOPPAGE  IN  TRANSIT. 
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Although  the  arrangement  of  this  Bubjeot  is  novel,  the 
Commissionera  believe  that  ita  propriety  and  advantages 
will  be  perceived  at  a  glance.  Mortgages  are  liens,  and, 
nnder  the  provisions  of  this  Code,  nothing  more.  They  are 
sabjeot,  therefore,  to  all  the  general  rales  of  liens. 


CHAPTER  I. 

LIENS  IN   QEN£RAL. 

ArTICLB     I.  DEFINITION  OF  LiBNS. 
IL   OrbATION  OF  L»N8. 

III.  Effect  of  Lhns. 

IV.  Priority  of  Libns. 

V.  Redemption  frox  Liens. 
VI.  Extinction  of  Lienb. 


ARTICLB  I. 
definition  of  liens. 

Sbotion  2872.  Lien,  what 

2873.  Liens,  general  or  special. 

2874.  General  lien,  what. 

2875.  Special  lien,  what. 

2876.  Prior  liens. 

2877.  Contracts  subject  to  provisions  of  this  chapter. 

8sc.  2872.    A  lien  h  a  charge  imposed  upon  specific  uen,  what 
property,  by  which  it  is  made  security  for  the  perform- 
ance of  an  act. 

A  lien  is  commonly  defined  as  a  right  to  retain  possession 
of  a  specific  thing,  until  some  charge  attached  to  it  is  satis- 
fied. (Story  Eq.  Jur.,  Sec.  506;  3  Pars.  Cent.,  5th  ed., 
234).  This  definition  is  a  very  narrow  one,  and  applicable 
only  to  common  law  liens,  exclusive  of  mortgages,  bot- 
tomry and  respondentia  bonds,  etc. 

In  equity,  possession  was  not  essential.  There  might 
be  an  equitable  lien  upon  a  fund  or  subject  in  the  hands  of 
another,  which  could  be  maintained  and  enforced  without 
the  lienor's  having  possession,  if  the  identity  of  the  sub- 
ject could  be  distinctly  traced  (Grinnell  vs.  Suydam,  3 
Sandf.,  132).  The  Commissioners  wish  to  preserve,  under 
one  name,  both  the  common  law  and  Uie  equitable  liens, 
and  have  sought  to  bring  under  one  head  all  the  general 
principles  which  affect  liens  by  possession  or  mortgage. 

N.  Y.  0.  C,  See.  1582. 

Note. — Definition  of  Lien,  See.  1180,  constituting  Chap. 
I,  Tit.  IV,  Part  III,  Code  of  Civil  Procedure,  should  be 
omitted  from  that  Code. 
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Liens, gener.       Seo.  2873.    Liens  are  either  fi:eneral  or  special. 

alorspaclsl.  „   „  ^    ^    ^ 

N.  Y.  C,  C,  Seo.  1583. 


0«nerml 
Uen,  what. 


SfMdal 
Hen,  nhal. 


Seo.  2874.  A  general  lien  is  one  which  the  bolder 
thereof  is  entitled  to  enforce  as  a  security  for  the  per- 
formance of  all  the  obligations,  or  all  of  a  particular  class 
of  obligations,  which  exist  in  his  favor  against  the  owner 
of  the  property. 

See  MoFarland  vs.  Wheeler,  20  Wend.,  467;  HoagbtonTi. 
Matthews,  3  Bos.  A  P.,  485. 

N.  T.  C.  C,  Seo.  1584. 

0  Note. — See  Seo.  1114.     It  may  be  general,  with  mpcet 

to  reaohing  all  property. 

Seo.  2875.  A  special  lien  is  one  which  the  bolder 
thereof  can  enforce  only  as  security  for  the  performance 
of  a  particular  act  or  obligation,  and  of  such  obligatioDS 
as  may  be  incidental  thereto. 

N.  T.  C.  C,  Seo.  1586. 

Sec  2876.  Where  the  holder  of  a  special  lien  is  com- 
pelled to  satisfy  a  prior  lien  for  his  own  protection,  he 

« 

may  enforce  payment  of  the  amount  so  paid  by  bim,  ast 
part  of  the  claim  for  which  his  own  lien  exists. 

Contracta  Seo.  2877.    Contracts  of  mortgage,  pledge,  bottomry 

proTidoDfl  of  or  respondentia,  are  subiect  to  all  the  provisions  of  this 

UUb  chapter.       ,        ,^  '  •*  ^ 

chapter. 

N.  T.  0.  C,  Sec.  1586. 


Prior  liem. 


IJen,  how 
created. 


Vo  lira  ftir 
claim  not 
dne. 


ARTICLE  II. 

0RIATI05  OP  LIBV8. 

SBcno5  2881.  Lien,  how  created. 

2882.  No  lion  for  claim  not  due. 

2883.  Lien  on  future  interest. 

2884.  Lien  may  be  created  by  contract. 

Seo.  2881.    A  lien  is  created — 

1.  By  contract  of  the  parties ;  or, 

2.  By  operation  of  law. 

N.  Y.  C.  C,  Sec.  1587. 

Seo.  2882.  No  lien  arises  by  more  operation  of  U^ 
until  the  time  at  which  the  act  to  be  secured  thereby 
ought  to  be  performed. 

N.  T.  0.  C,  Sec.  1588. 


r 
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Sec.  2883.    An  agreement  may  be  made  to  create  a  uwon 
lien  upon  property  not  yet  acquired  by  the  party  agree-  intereit. 
ing  to  give  the  lien,  oc  not  yet  in  existence.     In  each 
case  the  lien  agreed  for  attaches  from  the  time  when 
the  party  agreeing  to  give  it  acquires  an  interest  in  the 
thing,  to  the  extent  of  such  interest. 

N.  Y.  C.  C,  Sec.  1589. 

Sec.  2S84.     A  lion  may  be  created  by  contract,  to  take   Lien  may  bo 

/.  1  /»  r>      V.      created  by 

immediate  effect,  as  security  for  the  performance  ot  ob-   contract, 
ligations  not  then  in  existence. 

N.  Y.  C.  C,  Seo.  1590. 


ARTICLB   in. 

KFFECT  OP  LIJBM8. 

Sbctioit  2888.  Lien,  or  oontraot  for  lien,  transfers  no  title. 
28S0.  Certain  contracts,  void. 

2890.  Creation  of  lien  does  not  implj  personal  obligation. 

2891.  Extent  of  lien. 

2892.  Existence  of  lien  does  not  affect  the  right  of  creditor. 

2893.  Holder  of  lien  not  entitled  to  compensation. 

Seo.  2888.    Notwithstanding  an  agreement  to  the  con-  uen,  or 
trary,  a  lien  or  a  contract  for  a  lien  transfers  no  title  to  lu^^.'trans^ 
the  property  subject  to  the  lien.  *"  "''**"*'• 

N.  Y.  C.  C,  Sec.  1691. 

Sec.  2889     All  contracts  for  the  forfeiture  of  property  certain  con- 
subject  to  a  lien,  in  satisfaction  of  the  obligation  secured  *"*^*  ^'^^' 
therefby,  and  all  contracts  in  restraint  of  the  right  of 
redemption  from  a  lien,  are  void,  except  in  the  case  speci- 
fied in  Sec. . 

N.  Y.  C.  C,  8eo.  1592. 

Seo.  2890.     The  creation  of  a  lien  does  not  of  itself  creation  of 

lien  does  not 

imply  that  any  person  is  bound  to  perform  the  act  for  *"»P*y. 
which  the  lien  is  a  security.  obligation. 

N.  Y.  C.  C,  S^c.  1593. 

Seo.  2891.    The  existence  of  a  lien  upon  property  does  Extent  of 
not  of  itself  entitle  the  person,  in  whose  favor  it  exists, 
to  ft  lien  upon  the  same  property  for  the  performance  of 
any  other  obligation  than  that  which  the  lien  originally 
secured. 

N.  t,  0.  C,  Sec.  1594. 
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Bzistonco  of      Seo.  2892.    The  existence  of  a  lien,  as  fleeoritf  for  the 
affect  tho      performaQoe  of  an  obiigstion,  does  not  affect  the  right  of 
cilditor.        the  creditor  to  enforce  the  obligfition  without  rcg&rd  to 
the  lien. 


Holder  of 
Uen  not 
entiUed  to 
oompensa- 
tion. 


N.  T.  0.  0.,  Sec.  1505. 

Sec.  2893.  One  who  holds  property  by  virtue  of  a  lien 
thereon,  is  not  entitled  to  compensation  from  the  owner 
thereof  for  any  trouble  or  expense  which  he  incurs  re- 
specting it,  except  to  the  same  extent  as  a  borrower, 
under  Sees.  1892  and  1893. 

N.  T.  0.  C,  Seo.  1596. 


ARTICLE  IV. 


PEIORITT  OF  LIB1C8. 


Priority  of 
liens. 


Priority  of 
of  mortgage 
for  price. 


Order  of 
resort  to 
different 
funds. 


Sbctxoic  2S07.  Priority  of  lieni. 

2898.  Priority  of  mortgage  for  prioe. 

2899.  Order  of  resort  to  different  fnnds. 


Seo.  2897.  Other  things  being  equal,  diflFerent  Hens 
upon  the  same  property  have  priority  according  to  the 
time  of  their  creation,  except  in  cases  of  bottomry  and 
respondentia. 


N.  T.  C.  0.,  Seo.  1597. 

Seo.  2898.  A  mortgage  given  for  the  price  of  real  prop*^ 
erty,  at  the  time  of  its  conveyance,  has  priority  over  all 
other  liens  created  against  the  purchaser,  subject  to  the 
operation  of  the  recording  laws. 

N.  Y.  0.  C,  Seo.  1598. 

Seo.  2899.  Where  one  has  a  lien  upon  several  things, 
and  other  persons  have  subordinate  liens  upon,  or  inter- 
ests in,  some  but  not  all  of  the  same  things,  the  pereoo 
having  the  prior  lien,  if  he  can  do  so  without  risk  of  loM 
to  himself,  or  of  injustice  to  other  persons,  must  resort  to 
the  property  in  the  following  order,  on  the  demand  of 
any  party  interested  : 

1.  To  the  things  upon  which  be  has  an  exclusive  lien. 

2.  To  the  things  which  are  subject  to  the  fewest  snbor- 
dinate  liens. 

3.  In  like  manner  inversely  to  the  number  of  sabordi- 
nate  liens  upon  the  same  thing;  and, 
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4.  When  several  things  are  within  one  of  the  foregoing 
classes,  and  subject  to  the  same  n amber  of  liens,  resort 
must  be  had — 

(1.)  To  the  things  which  have  not  been  transferred 
since  the  prior  lien  was  created. 

(2.)  To  the  things  which  have  been  so  transferred  with- 
out a  valuable  consideration;  and, 

(3.)  To  the  things  which  have  been  so  transferred  for 
a  valuable  consideration. 

N.  Y.  C.  C,  Sec.  1599. 


ARTICLE  V. 

RBDBMPTIOir  rROK  LIKN. 

Skctioh  2903.  Bight  to  redeem. 

2904.  Rights  of  inferior  lienor. 

2905.  Redemption  from  lien,  how  made. 

Sec.  2903.     Every  person,  having  an  interest  in  prop-  Richtto 
erty  subject  to  a  lien,  has  a  right  to  redeem  it  from  the      **™" 
lien,  at  any  time  after  the  claim  is  due,  and  before  his 
right  of  redemption  is  foreclosed. 

N.  T.  0.  C,  Sec.  1600. 

Sec.  2904.     One  who  has  a  lien  inferior  to  another,  Bights  of 
upon  the  same  property,  has  a  right —  uenor. 

1.  To  redeem  the  property  in  the  same  manner  as  its 
owner  might,  from  the  superior  lien ;  and, 

2.  To  be  subrogated  to  all  the  benefits  of  the  superior 
lien,  when  necessary  for  the  protection  of  his  interests, 
upon  satisfying  the  claim  secured  therebj*. 

N.  Y.  C.  C.,  See.  1601. 

Sec.  2905.    Eedemption  from  a  lien  is  made  by  per-  Redemption 
forming,  or  offering  to  perform,  the  act  for  the  perform-  how  made, 
ance  of  which  it  is  a  security,  and  paying,  or  offering  to 
pay,  the  damages,  if  any,  to  which  the  holder  of  the  lien 
is  entitled  for  delay. 

N.  Y.  C.  C,  Sec.  1602. 
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ARTICLE  VI. 

KXTINCTION   OF   LUtNS. 

Section  2909.  Lien  deemed   accessory  to  the   &ot  whose  performance  it 

secures. 
-  2910.  Extinction  by  sale  or  conyersion. 

2911.  Lien  not  extinguished  by  lapse  of  time  ander  statota  of 

limitation. 

2912.  Apportionment  of  lien. 

2913.  When  restoration  extinguishes  lien. 

Lien  deemed       Seg.  2909.    A  lien  Is  to  be  deemed  accessory  to  the  act 
theact*5boM  for  the  performance  of  which  it  is  a  security,  whether  any 
it*BecSresI**'*  pcrsoD  is  hound  for  such  performance  or  not,  and  is  extin- 
guishable  in  like  manner  with  any  other  accessory  obli- 
gation. 

N.  Y.  C.  C,  Sec.  1603. 

Extinction         Sec.  2910.    The  sale  of  any  property  on  which  there 

conrondon.     is  a  Itcn,  in  Satisfaction  of  the  claim  secured  thereby,  or, 

in  case  of  personal  property,  its  wrongful  conversion  by 

the  person  holding  the  lien,  extinguishes  the  lien  thereon. 

N.  Y.  C.  C.  Sec.  1604. 

Liennot  Seo.  2911.     A  lien  is  extinguished  by  the  lapse  of  the 

extinguished  °  /.     »>       -« 

byiapfleof     time  withiu  which,  under  the  provisions  of  tne  Codbop 

time  under  '  •        »  i  u 

statute  of      Civil  Procedure,  an  action  can   be  brought  upon  tne 

limitation. 

principal  obligation. 

N.  Y.  C.  C,  Sec.  1605. 


Apportion-         Sec.  2912.     The  partial  performance  of  an  act  secured 

ment  of  Uen«  a 

by  a  lien  does  not  extinguish  the  lion  upon  any  partoi 
the  property  subject"  thereto,  even  if  it  is  divisible. 

N.  Y.  C.  C,  Sec.  1606. 

Whenresto-       Sec.  2913.     The  Voluntary  restoration  of  property  to 

ration  extin-    ,  ,•,•,-,  f         f  *  jj* 

guinhca  lien,  its  owunr,  by  thc  holdcr  of  a  lien  thereon,  dependent 
upon  possession,  extinguishes  the  lien,  as  to  such  prop- 
erty, unless  otherwise  agreed  by  the  parties;  and  extin- 
guishes it,  notwithstanding  any  such  agreement,  as  to 
creditors  of  the  owner  and  persons  acquiring  a  title  to 
the  property,  or  a  lien  thereon,  in  good  faith,  and  for  a 
good  'Consideration ;  unless  such  restoration  is  made  to 
the  owner  as  a  mere  employ^  of  the  holder  of  the  lien,  or 
for  a  merely  transient  purpose. 

N.  Y.  C.  C,  Sec.  1607. 
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CHAPTER   II. 

MOBTOAOE. 


Article      I.  Mortgagks  in  Gbkeral. 

II.    MORTOAQB   OF   ReAL   VrOPERTT. 
III.    MORTOAQB   OF    PERSONAL    PROPERTY. 


ARTICLE  I. 

UORTGAGES  IN   GENERAL. 

Section  2919.  Mortgage,  what. 

2020.  Lien  of  a  mortgage,  when  apeciaL 

292 L  Transfer  of  interest^  when  deemed  a  mortgage. 

2922.  Provisions  of  this  chapter  do  not  affect  bottomry  or  respon- 

dentia. 

2923.  Transfer  made  subject  to  defeasance,  may  be  proved. 

2924.  What  interests  may  be  mortgaged. 

2925.  Property  adversely  held  may  be  mortgaged. 

2926.  Power  of  sale. 

2927.  Power  of  sale,  how  ezeented. 

2928.  On  what  a  lien. 

2929.  Mortgage  of  thing  held  adversely. 

29.30.  Mortgage  does  not  entitle  mortgagee  to  possession. 
2931.  Foreclosure. 
2982.  Waste. 

Sec.  2919.    Mortgage  is  a  coDtract,  by  which  specific  Mortgage, 
property  is  hypothecated  for  the  performance  of  an  act, 
without  the  necessity  of  a  change  of  peeeeesion. 

N.  Y.  C.  C,  Sec.  1608. 

Sec  2920.     The  lien  of  a  mortgage  is  special,  unless  Lien  of  a 
otherwise  expressly  agreed,  and  is  independent  of  pos-  when^^'iai 
session. 

N.  Y.  C.  C,  Sec.  1609. 

Sec  2921.     Every  transfer  of  an  interest  in  property,  Transfer  of 
made  only  as  a  security  for  the  performance  of  another  when   ' 
a'^tjis  to  be  deemed  a  mortgage,  except  when,  in  the  case   mortgage, 
of  personal  property,  it   is  accompanied    by  an   actual 
change  of  possession,  in  which  case  it  is  to  be  deemed  a 
pledge. 

N.  Y.  C.  C,  Sec.  1610. 

63 
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^ 


Transfer 
madesul^ect 
to  defaaa- 
anoe,  xomj 
be  prored. 


proriaionsof  Seo.  2922.  Contracts  of  bottomry  or  respondentia, 
donotaffect  although  in  the  nature  of  mortgages,  are  not  affected  by 
respondentia  any  of  the  provisi'ons  of  this  chapter. 

N.  Y.  C.  C,  Sec.  1611. 

Seo.  2923.  The  fact  that  a  transfer  was  made  sabject 
to  defeasance  on  a  condition,  may,  for  the  purpose  of 
showing  such  transfer  to  be  a  mortgage,  be  proved  [ex- 
cept as  against  a  recorded  instrument  acquired  in  good 
faith  and  for  a  value,  or  encumbra'^ces  acquired  in  good 
faith  and  recorded  by  authority  of  any  existing  law], 
though  the  fact  does  not  appear  by  the  terms  of  the 
instrument. 

N.  T.  0.  C,  Sec.  1612. 

Seo.  2924.  Any  interest  in  property,  which  is  capable 
of  being  transferred,  may  be  mortgaged. 

N.Y.  CO.,  Sec.  1613. 


What 
interests 
maybe 
mortgaged. 


Power  of 
sale. 


rrSSlr  ^*^'  2^2^-     ^  mortgage  may  be  created  upon  property 

i»«wm^e    lueld  adversely  to  the  mortgageor. 

N.  T.  C.  0.,  Sec.  1614. 

Sec  2926.  A  pi>wer  of  sale  may  be  conferred  by  a 
mortgage  upon  the  mortgagee  or  any  other  person,  to  be 
exercised  after  a  breach  of  the  obligation  for  which  the 
mortgage  is  a  security. 

N.  T.  C.  C,  Sec.  1615. 

Sec.  2927.  A  power  of  sale  under  a  mortgage  is  a 
trust,  and  can  be  executed  only  in  the  manner  prescribed 
by  the  Code  of  Civil  Procedure. 

N.  T.  C.  C,  Sec.  1616. 

Note.— Chap.  U,  Tit.  II,  Part  HI,  New  York  Coaeef 
CitU  Procedure,  ought  to  be  arranged  and  pUeod  in  <«r 
Code  of  CiTil  Procedaroi  or  this  aoetioii  Btraek  out. 

Seo.  2928.  A  mortgage  is  a  lien  upon  everythinjir  that 
would  pass  by  a  grant  of  the  property,  and  upon  nothing 
more. 

N.Y.  CO.,  Sec.  1617. 


Power  of 
sale,  how 
execnted. 


On  what  a 
lien. 


Mortgage  of       Seo.  2929.    A  mortgage  of  property  held  adversely  to 

adrerseiy.      the  mortgagcor  takes  effect  from  the  time  at  which  he,  or 

one  claiming  under  him,  obtains  possession  of  the  prop* 

erty  ]  but  has  precedence  over  every  lien  upon  the  mort- 
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gageor's  interest  in  the  property,  created  sabseqaeDtly  to 
tbe  recording  of  the  mortgage. 

N.  Y.  0.  C,  8«c.  1619. 

Ssc.  2930.    A  mortgage  does  not  entitle  the  mortgagee  Mortgage 
to  the  possession  of  the  property,  unless  authorized  by  the   entitle 
express  terms  of  the  mortgage,  bat  after  the  execution  of  to^poSl^on 
the  mortgage  the  mortgageor  may  agree  to  such  change  of 
possession  without  a  new  consideration. 

N.  T.  C.  C,  Seo.  1620. 

Seo.  2931.    A  mortgagee  may  foreclose  the  right  of  Foreciorare. 
redemption  of  the  mortgageor,  in  the  manner  prescribed 
by  the  Code  oe  Civil  Procedure. 

N.  Y.  0.  0:,  See.  1621. 

Seo.  2932.    No  person  whose  interest  is  subject  to  the  waate. 
lien  of  a  mortgage  may  do  any  act  which  will  substan- 
tially impair  the  mortgagee's  security. 

N.  T.  C.  C,  Seo.  1622. 


ARTICLE  II. 

KOBTGAGB  OF  BBAL  PBOPBBTT. 

Sbction  2936.  Mortgage  of  real  property  defined. 

2937.  How  created. 

2938.  Form  of  mortgage. 

2939.  Mortgage  not  a  personal  obligation. 

2940.  By  whom  paid  after  property  passes  by  saeoession  or  will. 

2941.  How  acknowledged  and  recorded. 

2942.  Chaps.  lY  and  V,  on  recording,  etc,  applied. 

2943.  Encumbrances  protected  by  recording  laws. 

2944.  Encumbrances  presumed  to  be  acquired  in  good  faith;  etc. 
2946.  Subsequently  acquired  title  inures  to  mortgagee. 

2946.  What  must  be  recorded  as  mortgage. 

2947.  Recording  assignment  of  mortgage. 

2948.  Mortgage,  how  discharged. 

2949.  Same. 
2960.  Same. 

2951.  Penalty  for  not  acknowledging  satisfaction. 

Sec.  2936.    A  mortgage  of  real  property  is  called  a  real  Mortgage  of 
mortgage.  JrtydXed. 

[New  section.] 
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Howcreat«d.  Seo.  2937.  A  real  mortgage  can  be  created  only  bj 
writing,  with  the  formalities  and  requisites  necessary  in 
the  case  of  the  execution  of  a  real  instrument. 

N.  Y.  C.  C,  Sec.  1623. 

NoTB. — The  words  "  under  seal "  struck  out  Thii  Nf- 
tioD  can  be  consolidated  with  See.  29j9  ond  ptaccd  in  tbe 
precctlirg  nrlicle. 


Jorm  of 


Seo.  2938.  A  real  mortgage  may  be  made  in  subfttan- 
tinllv  the  following  form  : 

This  mortnge,  made  the  —  day  of ,  in  tlie 

year ,T)y  A.  B.,  of ,  mortgageor,  to  C  D..  of 

,  mortgagee,  witnesseth  : 

[I.]  That  the  mortgageor  mortgages  to  the  mortgagee 
[here  deticrthe  the  property"]^  as  security  tor  the  payment 
to  him  of dollars,  on  [or  before]  the day  of 


-,  iu  the  year 


•,  with  interest  thereon  [or,  as 


security  for  the  payment  of  an  obligation,  if&fcrihmg  nr, 
etc.'] 

[J^  a  power  of  sale  is  to  he  given j  add,"]  II.  That  in  case  of 
the  non-payment  of  the  principal  sum,  or  of  any  part  of 
the  interest  thereon,  when  due,  the  mortgagee  may  enter 
upon  and  sell  the  property  above  described,  in  tbe  man- 
ner prescribed  by  the  Civil  Code  and  the  Code  of  Civil 
Procedure  of  this  State,  and  applj*  the  proceeds  of  Bacb 
sale  to  the  satisfaction  of  the  amount  due  under  this  mort- 
gage, and  of  the  expenses  of  the  sale;  the  residue  to  be 
forthwith  paid  to  the  mortgageor. 

[If  the  interest  clause  is  to  be  inserted^  add^  III.  That  if 
the  interest  upon  the  principal  sum  mentioned  herein  is 
not  fully  paid  as  it  falls  due,  the  entire  principal  shall  be- 
come immediately  due  and  payable,  at  the  option  of  the 
mortgagee. 

[If  the  insurance  clause  is  to  he  inserted^  add,"]  IV.  That 
the  mortgageor  shall,  at  his  own  expense,  keep  the  [bniid- 
ings]  on  the  said  property  insured  against  fire  in  a  reput- 
able insurance  office,  for  the  benefit  of  the  mortga^^.  to 
the  extent  of dollars,  until  this  mortgage  is  paid 


or  otherwise  extinguished. 
Witnessed  by: 
E F- 


Executed  b}' : 
A B- 


Mortgage  Seo.  2989.    A  real  mortgage  does  not  bind  the  raort- 

aonai  obUga-  gagcor  personally  to  perform  the  act  for  tbe  performance 
of  which  it  is  a  security,  unless  there  is  an  express  cov- 
enant therein  to  that  effect. 

N.  Y.  C.  C,  Sec.  1624. 

Note.— Strike  out  "real,"  and  put  thia  MCtion  in  pre- 
ceding article. 
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Sec.  2940.     When  real  property,  subject  to  a  mortgage,   By  whom 
passes  b3'  succe8.b\0D  or  will,  the  successor  or  devisee  must  property 

.   •  pioflcc  by 

Ratisfy  the  mortgage  out  of  his  own  property,  without  succeaston 
resorting  to  the  executor  or  administrator  of  the  mort- 
gageor,  unless  there  is  an  express  direction  in  the  will  of 
the  mortgageor,  that  the  mortgage  shall  be  otherwise  paid. 

N.  Y.  C.  C,  Bee.  1626. 

Sec.  2941.     A  real  mortgage  may  be  acknowledged  or  Howac. 
proved,  certified  and  recorded, in  like  manner  with  grants,  andreco^ 
except  that  they  must  be  recorded  in   books  kept  for 
mortgages  exclusively. 

N.  Y.  C.  C,  Sec.  1626. 

,  Sec.  2942.     For  the  purpose  of  determining  the  right  chapfl.iv 
to  record,  the   effect  of  recording  or  non-recording,  a  recordin?, 
mortgage  is  deemed  a  real  instrument,  and  is  governed   *  *'*^'*     * 
by  the  chapters  on  Recording   Transfers  of  Real  Property^ 
and  Unlawful  Transfers, 

Sec  2943.     Encumbrances  protected  by  the  recording  Encnm- 
laws  are  defined  in  Sec.  1114  of  this  Code.  t^£dby™' 

recording 
laws. 

Sec  2944.     An  encumbrance  is  prima  facie  presumed   Encum. 
to  be  acquired  in  good  faith,  in  like  manner  with  a  re-  Bom^tobe 
corded  instrument  mentioned  in  Sec.  1206,  but  the  encum-   ^iaith° 
brancer  must  show,  as  against  an  unrecordQd  instrument, 
that  the  debt  or  obligation  secured  by  the  encumbrance 
was  an  actual  bona  fide  debt  or  obligation,  existing  at  the 
time  of  creating  the  encumbrance,  and  be  subject  to  the 
rules  mentioned  in  Sees.  1207  and  1208. 

[New  section.] 

Sec.  2945.     Title  acquired   by  the  mortgageor,  subse-  subsequent. 

I  •  /•      I  .  I         ly  Acquired 

quent  to  the  execution  of  the  mortgage,  inures  to  the  title fnum 
mortgagee  as  security  for  the  debt,  in  like  manner  as  if 
acquired  before  the  execution.  The  priority  of  applica- 
tion of  such  subsequently  acquired  title  to  successive 
mortgagees  is  determined  by  the  existing  rules  of  priority 
when  no  title  is  subsequently  acquired.  This  section 
applies  to  other  encumbrances  in  like  manner  with 
mortgages. 

[New  section.]  Not£.— See  Sec.  1078  of  this  Code. 
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What  mtut  Seo.  2946.  Bvery  grant  of  real  property,  or  of  any 
as  mortgage,  ostate  therein,  which  appears,  by  any  other  writing,  to  be 
intended  as  a  mortgage,  within  the  meaning  of  Chap.  I 
of  this  Title,  must  be  recorded  as  a  mortgage;  and  if  soch 
grant  and  other  writing  explanatory  of  its  true  character 
are  not  recorded  together,  at  the  same  time  and  *place, 
the  grantee  can  derive  no  benefit  from  such  record. 

N.  Y.  C.  C,  Seo.  1628. 

Recording  Seo.  2947.  An  assignment  of  a  real  mortgage  maj  be 
of  mortgage,  rccordcd  in  like  manner  with  a  mortgage,  bat  in  a  sep- 
arate book.  Such  assignment  cannot  be  recorded  anleae 
executed,  acknowledged  or  proved,  with  the  same  for- 
malities as  grants  of  real  property.  When  recorded,  it 
operates  as  notice  to  all  persons  subsequently  deririqg 
title  to  the  mortgage  from  the  assignor. 

N.  T.  C.  C,  See.  1629. 

Mortgage,  Sko.  2948.    A  recorded    real    mortgage  may  be  dis- 

charged, charged  by  an  entry  in  the  margin  of  the  record  thereof, 
signed  by  the  mortgagee  or  his  personal  representative 
or  assignee,  acknowledging  the  satisfaction  of  the  mort- 
gage in  the  presence  of  the  Eecordor,  who  shall  certify 
the  acknowledgment  in  form  substantially  as  follows: 

"  Signed  and  acknowledged  before  me,  this day  of 

,  in  the  year ;"  and  he  shall  affix  his  official 

name  thereto. 

[New  seotion.]  Based  on  "  CoiiTeyancei/'  Sec.  37. 

^^■♦-  Seo.  2949.    A  recorded  real  mortgage,  if  not  discharged 

as  provided  in  the  preceding  section,  must  be  discharged 
upon  the  record,  by  the  officer  having  custody  thereof,  on 
the  presentation  to  him  of  a  certificate  signed  by  the 
mortgagee,  his  personal  representatives  or  assigns,  ac- 
knowledged, or  proved  and  certified,  as  prescribed  by  the 
chapter  on  Recording  Transfers,  stating  that  the  mortgage 
has  been  paid,  or  otherwise  satisfied  and  discharged. 

N.  Y.  C.  C,  See.  1630  ;  "  ConTejances,"  Soo.  38. 

Seo.  2950.  A  certificate  of  the  discharge  of  a  real 
mortgage,  and  the  proof  or  acknowledgment  thereof,  mast 
be  recorded  at  length,  and  a  reference  made  in  the  record, 
to  the  book  and  page  where  the  mortgage  is  recorded, 
and  in  the  minute  of  the  discharge  made  upon  the  record 


itfihctfon. 


CIVIL  CODE.  503 

of  the  mortgage,  to  the  book  and  page  where  the  dis- 
charge is  recorded. 

N.  Y.  C.  C,  Seo.  1631 ;  *'  ConTeyanoei/'  Seo.  39. 

Seo.  2951.  In  satisfying  a  recorded  real  mortgage,  Penalty  for 
each  person  who  appears  from  the  record  to  be  an  owner  edging  aat.' 
or  pairt  owner  of  the  mortgage,  or  the  personal  represent- 
atives of  such  owner  or  part  owner,  must  acknowledge 
satisfaction  of -such  mortgage,  as  provided  in  this  chapter, 
within  seven  days  after  demand  therefor,  from  any  per- 
son interested  in  the  property  or  in  any  lien  thereon ;  and 
if  he  neglects  or  refuses  to  make  such  acknowledgment 
within  the  time  mentioned,  he  shall  pay  one  hundred  dol- 
lars to  the  party  making  the  demand,  and  all  damages 
occasioned  by  such  neglect  or  refusal.  The  person  mak- 
ing the  demand  must  first  tender  to  the  acknowledging 
party  his  reasonable  charges  in  that  behalf. 

"  Conveyances/'  Seo.  40. 

KoTB. — Pat  the  penal  part  of  this  section  in  chapter  on 
Penal  Damaget. 


ABTICLE  III. 

PKRSOHAL  VORTGAOB. 

Sbctioh  2950.  Mortgage  on  personal  property,  a  personal  mortgage. 

2957.  Property  subject  to. 

2958.  Same. 

2959.  How  created. 

2960.  Power  of  attorney  to  execute. 
2981.  Form  of. 

2902.  Must  be  authenticated. 
2983.  Mudt  be  recorded. 

2964.  Other  seetions  on  recording  made  applicable. 

2965.  Recorded  in  dififerent  places. 

2966.  Time  allowed  for  trayel  to  Recorder's  office. 

2967.  Property  in  transit  exempt. 

2968.  Property  of  common  carrier,  where  recorded. 

2969.  Property  exempt  from  operation  of  the  mortgage,  when. 

2970.  Same. 

2971.  Same. 

2972.  Recorded  mortgage,  notice. 

297.3.  Personal  mortgage,  how  satisfied  on  record. 

2974.  How  satisfied. 

2975.  Mortgagee  may  foreclose. 

2976.  Creditors  of  mortgageor,  remedy. 

2977.  Creditors  of  mortgagee,  remedy. 

2978.  Does  not  apply  to  ships. 
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ifortgaffe  od       Seo.  2956.    A  mortgage  of  personal  property  is  called 
propertT,  a    a  personal  mortscatre. 

mcrtgage. 

Property  Seo.  2957.     All  personal  property  is  the  subject  of  mort- 

gage,  except  as  provided  id  Sec.  2978. 

swn«.  Sec.  2958.     Growing  crops,   nursery   trees  and  other 

anticipated  products  of  land  are  personal  property,  within 
the  meaning  of  this  article. 

[New  Boction.]  Story  Eq.  Jar.  Sec.  1021 ;  Wilson  re.  WiUon,  32  B«rb., 

328.  There  may  be  a  mortgage  of  persooal  property  not 
yet  in  being,  if  it  ia  the  anticipated  prodoct  of  property 
owned  by  the  mortgageor  (as  where  he  mortgages  all  the 
produce  of  his  farm  daring  a  given  season),  taking  eflect 
upon  ^he  property  as  soun  as  it  comes  into  existence  (Con- 
derman  vs.  Smith,  41  Barb.,  328).  But  the  mere  expeetaaej 
of  an  heir  apparent  cannot  be  mortgaged  (Carlton  vs.  Ldgb- 
ton,  3  Meriy.,  667).  See  Sees.  460  and  461,  for  a  deflnitioD 
of  what  may  be  transferred. 

NoTB. — In  New  York  all  personal  property  may  be  mort- 
gaged— mortgage  to  hejiledy  not  recorded ;  must  be  renewed 
every  year.  The  two  preceding  sections  propose  to  czteod 
the  law  to  all  personal  property.  The  following  section  if 
the  existing  law.     One  or  the  other  will  be  finally  omitted : 

Skg.  — .  A  personal  mortgage  may  be  made  on  the  fol- 
lowing property,  to  secure  the  payment  of  just  indebtedotss: 

1.  Upholstery  and  famiture  used  in  hotels  and  pnblie 
boarding  houses. 

2    Saw  mill,  grist  mill  and  steamboat  machinery. 

3.  Tools  and  machinery  used  by  machinists,  founderymcB 
and  other  mechanics. 

4.  Steam  boilers,  steam  engines,  locomotives,  engines  lad 
the  rolling  stock  of  railroads. 

0.  Printing  presses  and  other  prinUng  materials. 

6.  Instruments  and  chests  of  a  surgeon,  physician  or 
dentist. 

7.  Libraries  of  all  persons. 

8.  Machinery  and  apparatus  for  mining  purposes. 
0.  Growing  crops. 

*'  Chattel  Mortgages,"  Bee.  1.    The  last  subdivitioii 
is  from  "  Fraudulent  Conveyances,'*  Sec  17. 

This  section  may  be  subsUtuted  for  the  two  precediof ; 
the  remaining  sections  can  readily  be  adapted  to  it 

How  created  Sec  2959.  A  personal  mortgage  can  only  be  created 
by  a  written  instrument,  and  with  the  same  formalities 
required  to  create  a  mortgage  on  real  property. 

Power  of  Sec  2960.     A  power  of  attorney  to  execute  a  personal 

executed  mortgage  must  be  in  writing,  subscribed,  acknowledged 
or  proved,  certified  and  recorded,  in  like  manner  as  poir- 
ers  of  attorney  for  grants  of  real  property. 

Form  of.  Sec.  2961.     A  personal  mortgage  may  be  made  in  sab- 

stantially  the  following  form : 
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» 

This  mortgage,  made  the day  of ,  in  the 

year ,  by  A.  B.,  of ,  by  occupation  a , 

mortgajjeor,  to  C.  D.,  of ,   mortgagee,  witneaselh  : 

[I  ]  That  the  mortgageor  mortgages  to  the  mortgagee 
[here  describe  tfie  proper ti/^,  as  security  for  the  payment  to 

him  of dollars,  on  [or  before]  the day  of 

,  in  the  year ,  with  interest  thereon  [or,  as 

security  for  the  payment  of  a  note  or  obligation,  describ- 
ing it,  «<c]  This  mortgage  is  executed  in  good  faith,  and 
not  to  hinder,  delay  or  defraud  creditors. 

[If  a  uower  of  sale  is  to  be  given,  add,"]  II.  That  in  case  of 
the  non-payment  of  the  principal  sum,  or  of  any  part  of 
the  interest  thereon,  when  due,  the  mortgagee  may  enter 
upon  any  place  where  the  said  property  is  situated,  and 
sell  the  property  above  described,  in  the  manner  pre- 
scribed by  the  Civil  Code  and  the  Code  of  Civil  Fro- 
CEDURE  of  this  State,  and  apply  the  proceeds  of  such  sale 
to  the  satisfaction  of  the  amount  due  under  this  mortgage, 
and  of  the  expenses  of  the  sale;  the  residue  to  be  forth- 
with paid  to  the  mortgageor. 

[//  the  interest  clause  is  to  be  inserted,  add^  III.  That,  if 
the  interest  upon  the  principal  sum  mentioned  herein  is 
not  fully  paid  as  it  falls  due,  the  entire  principal  shall 
become  immediately  payable,  at  the  option  of  the  mort- 
gagee 

[If  the  insurance  clause  is  to  be  inserted,  add^"]  IV.  That 
the  mortgageor  shall,  at  his  own  expense,  keep  the  said 
property  insured  against  [fire]  in  a  reputable  insurance 
office,  for  the  benefit  of  the  mortgagee,  to  the  extent  of 

dollars,  until  this  mortgage  is  paid  or  otherwise 

extinguished^ 

Witnessed  by  :  Executed  by : 

B F .  A B . 


N.Y.C.C,"  Schedule." 

Sec.  2962.    A   personal   mortirafice,   before  it   can    be  Mutt  be  m. 
recorded,  must  be  acknowledged,  or  proved,  certified  and 
recorded,  in  like  manner  with  real  mortgages. 

NoTR. — This  takes  the  place  of  an  aflSdavit.  Ample  penal 
sections  must  be  prepared  for  the  Penal  Code,  to  supply  a 
punishment  for  fraudulent  mortgage  equal  to  that  for  per^ 
jury.  The  change  is  made  to  give  uniformity  and  similarity 
to  real  and  personal  mortgages. 

Sec.  2963.     A  personal  mortgage  must  be  recorded  in   Must  be 
the  office  of  the  County  Recorder  of  the  county  or  coun-    ^^ 
ties  where  the  property,  or  parts  thereof,  is  respectively 
located  or  used,  or  in   which  it  is  removed.     It  must  be 
recorded,  also,  in  the  county  where  the  mortgageor  re- 
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sides,  if  a  resident  of  this  State.  A  certified  copy  of  a 
personal  mortgage,  once  recorded,  may  be  recorded  in 
any  other  county. 

[New  seotioii.] 

Seo.  2964.     The  provisions  of  Sec.  1218  are 
to  the  recording  of  a  personal  mortgage. 

[New  sootion.] 

Seo.  2965.  A  single  personal  mortgage,  embracibg 
several  things  of  such  character  or  so  situated  that,  by 
the  provisions  of  this  article,  separate  recording  would 
be  required  in  different  places,  is  only  valid  in  respect  to 
the  things  aad  places  as  to  which  it  is  duly  recorded. 

N.  T.  C.  C,  Seo.  1637. 

Sec.  2966.  The  mortgagee  in  a  personal  mortgage  is 
allowed,  from  the  date  of  the  mortgage,  one  day  for  every 
twenty  miles  of  the  distance  between  his  residence  and 
the  County  Recorder's  office  where  such  mortgage  ought 
by  law  to  be  recorded.  During  such  time  the  mortgage 
shall  have  the  same  effect  as  if  recorded. 


[New  section.] 


Based  on  "  Chattel  Mortgages,"  Seo.  7. 

Note. — This  section  should  either  be  omitted  or  exteaded 
to  aU  real  instruments  and  real  mortgages. 


Seo.  2967.  Property  in  tramitu  from  the  possession  of 
the  mortgagee  to  the  county  of  the  residence  of  the 
mortgageor,  or  to  a  location  for  use,  shall,  during  a  reason- 
able time  for  such  transportation,  be  considered  as  located 
in  any  county  where  it  is  recorded. 

Stats.  1857,  347,  Seo.  2. 

Seo.  2968.  A  mortgage  of  property  used  in  conducting 
the  business  of  a  common  carrier  must  be  recorded  in  the 
county  where  the  principal  office  or  place  of  business  of 
such  carrier  is  located ;  and  such  recording  shall  operate 
to  protect  the  mortgage  in  all  counties,  as  against  cred- 
itors, subsequent  purchasers  and  encumbrancers,  to  the 
same  extent  as  if  the  mortgage  was  recorded  in  all  coao- 
ties. 

[New  section.] 

Sec  2969.  Except  as  provided  in  Sees.  2967  and  2968, 
personal  property,  mortgaged  within  the  provisions  of 
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this  article,  is  exempt  from  the  operAtion  of  the  mortgage 
when  voluntarily  removed  by  the  mortgageor  from  the 
county  in  which  the  mortgage  is  recorded,  or  when  per- 
mitted to  remain  out  of  such  county,  when  otherwise  re- 
moved, after  the  expiration  of  a  reasonable  time  for  its 
return,  unless  the  same  is  taken  as  a  pledge,  as  provided 
in  the  next  section. 

[New  seotioxk.] 

Seo.  2970.  If  the  mortgageor  voluntarily  removes  the  same. 
mortgaged  property  into  a  county  wherein  the  mortgage 
is  not  recorded,  or  voluntarily  permits  it  to  remain  there 
if  removed  by  others,  the  mortgagee  may  take  pos8e8>ion 
of  the  property  and  dispose  of  it  as  a  pledge  for  the  pay- 
ment of  the  debt,  though  such  debt  is  not  due. 

[New  section.] 

Sso.  2971.  A  personal  mortgage  ceases  to  be  valid,  game. 
as  against  creditors  of  the  mortgageor,  and  subsequent 
purchasers  or  encumbrancers  in  good  faith,  after  the  ex- 
piration of  three  months  from  the  time  the  money  is  due, 
as  shown  by  the  mortgage,  unless  within  such  three 
months  proceedings  are  commenced  to  foreclose  the  lien. 
Any  further  extension  requires  a  new  mortgage. 

[New  aeetioxk.] 

S£0.  2972.    The  recording  of  a  personal  mortgage,  in  Recorded 
conformity  to  the  provisions  of  this  article,  operates  as  2,^2!**' 
notice  thereof  to  all  creditoi*s,  subsequent  purchasers  and 
encumbrancers. 

N.  T.  0.  C,  Sec.  1635. 

Sec.  2978.    A  personal  mortgage  is  void   as  against  penonai 
creditors  of  the  mortgageor,  and  subsequent  purchasers  hownS^ed 
and  encumbrancers  of  the  property  in  good  faith  and  for  ®°  '•<»"*• 
value,  unless  it  is  recorded,  or  accompanied  by  an  imme- 
diate delivery  and  followed  by  an  actual  and  continued 
change  of  possession. 

N.  Y.  C.  C,  Sec.  1634;  "Fraudulent  Conreyanees/' 
Seo.  15. 

Seo.  2974.    A  personal  mortgage  may  be  satisfied  on  Howntii. 
the  record  in  like  manner  as  mortgages  of  real  property.  '   ' 
Sees.  2948,  2949,  2950,  2951,  apply  to  personal  mortgages. 

[New  section.] 
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Seo.  2975.  A  mortgagee  of  personal  propert}',  when 
the  debt  for  which  it  is  given  is  due,  may  foreclose  the 
rnortgageor's  right  of  redemption  by  a  sale  of  the  prop- 
erty, made  in  the  manner  and  upon  the  notice  prescribed 
by  the  Title  on  Pledge^  or  by  proceedings  under  the  Codk 
OF  Civil  Pbocedure. 

N.  Y.  C.  C,  Sec.  1«33. 

Seo.  2976.  A  creditor  of  a  mortgageor  of  personal 
property,  by  a  proper  action  in  the  District  Court,  may 
subject  the  interest  of  the  mortgageor  to  the  payment  of 
debts  due  such  creditor.  In  such  cases  the  Court  may 
decree  the  payment  of  the  secured  debt  before  maturity, 
issue  injunctions,  establish  priority  of  liens  and  decree 
sales,  in  like  manner  as  in  other  civil  cases.  In  such  case 
the  burden  is  upon  the  mortgageor  or  mortgagee  to  show 
that  the  mortgage,  and  the  debt  secured  by  it,  were 
created  in  good  faith,  for  value,  and  not  to  hinder,  delay 
or  defraud  creditors. 


[New  section.] 


Note. — This  last  clause  is  &  hard  rule,  which,  when  stated 
in  another  form,  is,  that  "  the  mortgage  is  presumed  to  be 
fraudulent,  but  the  parties  may  show  good  faith."  This  is 
better  than  the  existing  law,  which  makes  it  comcUuittly 
fraudulent  and  void. 


Creditors  of 

mortgagee, 

remedy. 


Does  not  ap- 
ply to  ehipe. 


Sec.  2977.  A  creditor  of  a  mortgagee  of  personal 
property  has  remedies  against  the  interest  of  the  mort- 
gagee in  the  mortgaged  property  and  debt,  as  provided 
by  the  Code  op  Civil  Procedure. 

[New  section.] 

Seo.  2978.  This  article  does  not  apply  to  any  mort- 
gage of  a  ship  or  part  of  a  ship,  which  is  required  by  Act 
of  Congress  to  be  filed  or  recorded  in  any  other  manner. 

NoTB.— By  Act  of  Congress  of  July  29th,  1850  (9  U.  S. 
Stat,  at  L.,  440),  it  was  prorided  "that  no  biU  of  sale, 
mortgage,  hypothecation  or  conveyance  of  any  vessel,  or 
part  of  any  vessel,  of  the  United  States,  shall  be  valid 
against  any  person  (other  than  the  grantor  or  mortgageor, 
his  heirs  and  devisees,  and  persons  having  actual  nodee 
thereof),  unless  such  bill  of  sale,  mortgage,  hypothecation 
or  conveyance  be  recorded  in  the  office  of  the  Collector  of 
the  Customs  whore  such  vessel  is  registered  or  enrolled. 
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CHAPTER  III. 

PLEDGE. 

Sectiox  2930.  Pledge,  what. 

2987.  When  contract  is  to  be  deemed  a  pledge. 
20Sd.  Delivery  e^jsential  to  validity  of  pledge. 
29>\9.  Incrca.^o  of  thing. 
2'J90.  Lienor  may  pledge  property  to  extent  of  bis  Vim, 

2991.  Real  owner  cannot  defeat  pledge  of  property  transferred  to 
ar»pni*>"t  •»wfer  f«»r  purpose  of  pledge. 

2992.  Piud^o  iuuddr«  wkat. 
299S.  Pledge  bolder,  what. 

2994.  When  pledge  lender  may  withdraw  property  pledged. 

2995.  Obligations  of  pledge  bolder. 

2996.  Pledge  holder  must  enforce  rights  of  pledgee. 

2997.  Obligation  of  pledgee  and  pledge  bolder,  for  reward. 
^               2998.  Gratuitous  pledge  bolder. 

2999.  Debtor's  misrepresentation  of  valae  of  pledge. 

3000.  When  pledgee  may  sell. 

3001.  When  pledgee  must  demand  performance. 

3002.  Notice  of  sale  to  pledgeor. 

3003.  Waiter  of  notice  of  sale. 

3004.  Waiver  of  demand. 

3005.  Sale  must  be  by  anction. 
3008.  Pledgee's  sale  of  securities. 

3007.  Sale  on  the  demand  of  the  pledgeor. 

3008.  Surplus  to  be  paid  to  pledgeor. 
30C9.  Same. 

3010.  Pledgee's  purchase  of  property  pledged. 

3011.  Pledgee  may  foreclose  right  of  redemption. 

Sec.  2986.     Pledge  is  a  deposit  of  personal  property  by  Pledge, 
way  of  security  for  the  performance  of  another  act. 

NoTB. — Our  statute  on  "  Pawnbrokers  "  will  be  found,  a 
little  condensed,  in  the  form  of  a  note  at  the  end  of  this 
chapter.  It  can  be  substituted,  if  thought  best,  for  this, 
which  is  a  copy  from  the  New  York  Civil  Code. 

Sec    2987.     Every  contract  by  which  the  possession  of  J5.*V?°"k- 
personal  property  is  transferred,  as  a  security  only,  is  to  **JJJ***** 
be  deemed  a  pledge. 

It  is  intended,  by  this  section,  to   place  every  mortgage 
of  personal  property,  accompanied   by  a  change  of  posses- 
sion, upon  the  same  footing  with  a  pledge.     This  is  in  ne- 
^  oordance  with  the  rule  of  the  eivil  law,  and   will   greatly 

simplify  the  law  of  this  State  in  respect  to  pledges  and 
mortgages  (see  Story  Eq.  Jur.,  Sec.  1005  ;  Code  Napoleon, 
2071,  2117). 

N.  Y.  C.  C,  Sec.  1048. 
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Seo.  2988.  The  lien  of  a  pledge  is  dependent  on  pos- 
session, and  no  pledge  is  valid  until  the  property  pledged 
is  delivered  to  the  pledgee,  or  to  a  pledge  holder,  as  here- 
after prescribed. 

N.  T.  C.  C,  Seo.  1649. 

Seo.  2989.  The  increase  of  property  pledged  is  pledged 
with  the  property. 

N.  T.  C.  C,  Sao.  1650. 

Seo.  2990.  One  who  has  a  lien  upon  property  may 
pledge  it  to  the  extent  of  his  lien. 

This  power  is  not  fUlly  reoo^iied  by  oar  existmg  Uw ; 
bat  it  is  established  in  England,  and  seems  Just. 

N.  T.  C.  C,  Seo.  1651. 

Seo.  2991.  One  who  has  allowed  another  to  assame 
the  apparent  ownership  of  property  for  the  purpose  of 
making  any  transfer  of  it,  cannot  set  up  his  own  title,  to 
defeat  a  pledge  of  the  property,  made  by  the  other,  to  a 
pledgee  who  received  the  property  in  good  faith,  in  the 
ordinary  course  of  business,  and  for  value. 

This  section  is  an  extension  of  our  present  rale  aUowing 
a  pledge  by  an  agent  intrusted  with  indicia  of  title  to  be 
sustained  in  favor  of  one  who  lends  upon  it  without  notice 
of  the  true  owner's  title. 

N.  T.  C.  C,  Seo.  1652. 

Seo.  2992.  Property  may  be  pledged  as  security  for 
the  obligation  of  another  person  than  the  owner,  and  in 
so  doing  the  owner  has  all  the  rights  of  a  pledgeor  for 
himself,  except  as  hereinafter  stated. 

N.  Y.  C.  C,  Sec.  1658. 

Seo.  2993.  A  pledgeor  and  pledgee  may  agree  upon  a 
third  person  with  whom  to  deposit  the  property  pledged ; 
who,  if  he  accepts  the  deposit,  is  called  a  pledge  holder. 

N.  T.  C.  C,  Seo.  1654. 

Sec.  2994.  One  who  pledges  property  as  security  for 
the  obligation  of  another,  cannot  withdraw  the  property 
pledged  otherwise  than  as  a  pledgeor  for  himself  might ; 
and,  if  he  receives  from  the  debtor  a  consideration  for  the 
pledge,  he  cannot  withdraw  it  without  his  consent. 

N.  T.  C.  C,  Sec.  1655. 

Sec  2995.  A  pledge  holder  for  reward  cannot  exon- 
erate himself  from   his  undertaking;    and  a  gratuitous 
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pledge  holder  can  do  bo  only  by  giving  reasonable  notice 
to  the  pledgeor  and  pledgee  to  appoint  a  new  pledge 
holder,  and,  in  case  of  their  failure  to  agree,  by  depositing 
the  property  pledged  with  some  impartial  person,  who 
will  then  be  entitled  to  a  reasonable  compensation  for  his 
care  of  the  same. 

N.  Y.  C.  C,  Sec.  1656. 

Sec.  2996.    A  pledge  holder  must  enforce  all  the  rights  piedgehow- 
of  the  pledgee,  unless  authorized  by  him  to  waive  them,   force righti 

*^        °  ''  of  pledgee. 

N.  y.  C.  C,  Sec.  1667. 

Sec.  2997.     A  pledgee,  or  a  pledge  holder  for  reward,   ObUgationof 

pledgee  tJxA 

assumes  the  duties  and  liabilities  of  a  depositary  for  pledge  hold- 

er,  for  re- 
re  ward,  ward. 

N.Y.  C.  C,  Sec.  1658. 

Sec.  2998.    A  gratuitous  pledge  holder  assumes  the  du-  oretuitous 
ties  and  liabilities  of  a  gratuitous  depositary.  holder. 

N.  Y.  C.  C,  Sec.  1659. 

Sec.  2999.    Where  a  debtor  has  obtained  credit,  or  an   Debtor's 
extension  of  time,  by  a  fraudulent  misrepresentation  of  wSSamot 
the  value  of  property  pledged  by  or  for  him,  the  creditor  pieSge. 
may  demand  a  further  pledge  to  correspond  with  the  value 
represiented ;  and  in  default  thereof  may  recover  his  debt 
immediately,  though  it  be  not  actually  due. 

N.  Y.  C.  C,  Sec.  1660. 

Sec  3000.     When  performance  of  the  act  for  which  a  when 
pledge  is  given  is  due,  in  whole  or  in  part,  the  pledgee  m^Mii. 
may  collect  what  is  due  to  him  by  a  sale  of  property 
pledged,  subject  to  the  rules  and  exceptions  hereinafter 
prescribed. 

N.  Y.  C.  C,  Sec.  1661. 

Sec.  3001.    Before  property  pledged  may  be  sold,  and  when 

Sledgee  oinst 
^ .       -     _    ___     .    ^ ^       .      emandper- 

dae,  the  pledgee  must  demand  performance  thereof  from 
the  debtor. 

N.  Y.  C.  C,  Sec.  1662. 

Sec.  8002.    A  pled/scee  must  give  actual  notice  to  the  Noticeofnie 

*        ®  "  to  pledgeor. 

pledgeor  of  the  time  and  place  at  which  the  property 
pledged  will  be  sold,  at  such  a  reasonable  time  before  the 
sale  as  will  enable  the  pledgeor  to  attend. 

N.  Y.  C.  C,  Sec.  1663. 
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waiTer  of         Sec.  8003.     Notice  of  sale  may  be  waived  by  a  pled<jeor 
•ale.  at  any  time;  but  is  not  waived  by  a  mere  waiver  of  de- 

mand of  performance. 

N.  T.  C.  C,  S«c.  1664. 

wnirer  of  Sec.  3004.    A  debtor  or  pledsceor  waives  a  demand  of 

demand.  i         o 

performance  ns  a  condition  precedent  to  a  sale  of  tbe 
property  pled^jjed,  by  a  positive  refusal  to  perform,  after 
performance  is  due;  but  cannot  waive  it  in  any  other 
manner  except  by  contract. 

N.  T.  C.  C,  Soo.  1665. 

by  aSn^*  Sec.  3005.  The  sale  by  a  pledgee,  of  proi)erty  pledged, 
must  be  made  by  public  auction,  in  'he  manner  and  upon 
the  notice  to  the  public  usual  at  the  place  of  sale,  in  re- 
spect to  auction  sales  of  similar  property;  and  must  be 
for  the  highest  obtainable  price. 

It  is  of  eoune  to  be  nndentood  that  this  seetion  maj  be 
overruled  by  agreemeot  of  the  parties. 

N.  Y.  C.  C,  Sec.  1666, 

Pledgee's  Sec.8006.    A  pledficee  Cannot  Sell  any  evideucc  of  debt 

sale  of  seen-  r         o  ^ 

rities.  pledged  to  him,  except  the  obligations  of  Grovernments, 

States  or  corporations;  but  he  may  collect  the  same  when 
due. 

Of  course  a  different  agreement  may  be  made  by  the  par- 
ties. 

N.  Y.  C.  C,  Sec.  1667. 

Sale  on  the      ,  Sec.  3007.    Whenever  property  pledged  can  be  sold  for 
thepiedgeor.  A.  price  sufficient  to  satisfy  the  claim  of  tbe  pledgee,  the 

pledgeor  may  require  it  to  be  sold,  and  its  proceeds  to  be 

applied  to  such  satisfaction,  when  due. 

This  provision  is  new,  or,  at  least,  it  is  very  donbtfld 
whether  such  a  right  now  exists.    But  its  justice  is  verj 
olear  (Story  Bailm.,  See.  320).    It  is  not  proposed  to  extend 
,  the  same  privilege  to  mortgages,  as  they  are  used  as  peima- 

nent  securities.    A  pledge  should  be  used  only  as  a  transient 
security. 

K.  Y.  C.  C,  Sec.  1668. 

Snrpins  to         Sec.  3008.     After  a  pledgee  has  lawfully  sold  property 
pledgeor.       pledged,  or  otherwise  collected  its  proceeds,  he  may  de- 
duct therefrom  the  amount  due  under  the  principal  obli- 
gation, and  tbe  necessary  expenses  of  sale  and  collection, 
and  must  pay  the  surplus  to  the  pledgeor,  on  demand 

N.  Y.  C.  C,  See.  1669. 
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Sec.  3009      When  property  pledged  is  sold  before  the   same, 
claim  of  the  pledgee  is  due,  he  may  retain  out  of  the  pro- 
ceeds all  that  can  possibly  become  due  under  his  claim, 
until  it  becomes  due;  with  the  proper  rebate  of  interest. 

N.  Y.  C.  C,  Sec.  1670. 


Sec.  3010.     A  pledgee,  or  pledge  holder,  cannot  pur-  piedsce's 
chase  the  property  pledged  except  by  direct  dealing  with  of'^perty 
the  pledgeor.  ^^'^^' 

Story  on  Bailm.,  Seo.  319 ;  see  also  Dykera  vs.  Allen,  7 
Hill,  497,  and  the  Title  on  Trv9t».  Bat  (prior  to  Laws  of 
1857,  Chap.  414,  somewhat  enlarging  the  powers  of  a  special 
partner)  it  was  held  that  a  special  partner  of  a  firm  with 
whom  property  is  pledged  is  not  incapacitated  from  purchas- 
ing it  at  a  sale  made  by  the  firm.  As  he  was  prohibited 
from  transacting  any  business  on  account  of  the  partner- 
ship, and  could  not  be  employed  as  agent,  attorney  or  oth- 
erwise, no  duty  devoWed  upon  him  in  reference  to  the  bail- 
ment. He  could  not  aid  or  direct  in  the  sale;  and,  hence,  was 
not  within  the  rule  that  one  shall  not  be  permitted  to  pur- 
chase who  has  a  duty  inconsistent  with  the  character  of 
purchaser  (Lewis  vs.  Graham,  4  Abb.  Pr.,  106). 

N.  Y.  C.  C,  Seo.  1671. 

Sec.  3011.     Instead  of   selling    property   pledged,  as  Piedeeemay 
hereinbefore  provfded,  a  pledgee  ma^  foreclose  the  right  n^tof  re- 
of  redemption  by  a  judicial  sale  under  the  direction  of  a  '^^^p*'*"- 
competent  Court;  and  in  that  case  may  be  authorized  by 
the  Court  to  purchase  at  the  sale. 

N.  Y.  C.  C.  Sec.  1672. 

Note. — The  following  is  our  statute  on  ''  Pawnbrokers  " 
(SUts.  1861,  184)  : 

Sbctiok  1.  Every  person  carrying  on  the  business  of  a 
pledgee,  in  this  State,  must  keep  a  register,  wherein  must  be 
entered,  in  the  English  language,  the  date,  duration,  amount, 
and  rate  of  interest,  of  erery  loan  made  by  him,  an  accu- 
rate account  and  description  uf  the  property  pledged,  and 
the  name  and  residence  of  the  pledgeor,  and,  at  the  same 
time,  deliver  to  the  pledgeor  a  written  or  printed  memoran- 
dum signed  by  him,  containing  a  copy  of  the  entry,  and 
must  also  keep  an  account  of  all  sales  made  by  him. 

Sec.  2.    The  rate  of  interest  which  may  be  charged  by 

any  pledgee  shall  not  exceed  four  per  cent,  per  month,  in 

I  advance,  on  all  loans  exceeding  twenty  dollars,  which  shi^l 

include  all  charges  for  discount,  commissions,  storage, 
I  brokerage,  wastage,  and  all  charges.    The  interest  must  not 

be  compounded. 

Sec.  3.  Any  pledgee  who -charges  or  receives  any  inter- 
est greater  than  four  per  cent,  per  month,  or  attempts  to 
increase  the  interest  by  charging  commissions,  discount, 
brokerage,  storage,  wa  tage  or  other  charge,  or  shall  com- 
pound the  interest,  forfeits  three  times  the  value  of  the 
article  pledged,  or  to  be  pledged,  to  be  recovered  by  the 
owner  or  pledgeor  in  a  civil  action. 

Sec.  4.  No  pledgee  must  sell  or  dispose  of  any  article 
pledged  to  him  and  unredeemed,  until  it  has  remained  in 
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his  possession  six  months  after  the  last  day  of  rodempdoi 
and  all  such  sales  must  be  at  pablic  anction,  upon  notiee  rf 
five  days,  published  in  some  newspaper  printed  at  the  pliee 
where  the  sale  takes  place ;  and  if  no  newcp^ier  ia  thwi 
printed,  then  by  posting  notices  in  two  publie  places,  fire 
days  before  the  sale,  giving  the  place  where  the  articles  wiO 
be  sold,  and  a  list  of  the  articles,  which  sales  most,  in  all 
cases,  take  place  in  the  town  or  city  where  sach  articles  ire 
pledged. 

Sec.  5.  After  deducting  from  the  proceeds  of  aoy  nls 
the  amount  of  the  loan,  the  interest  then  due,  and  four  per 
cent,  on  the  loan  additional  for  the  expense  of  the  sale,  tbs 
pledgee  must  pay  the  balance  to  the  person  entitled  to  re- 
deem the  property  if  no  sale  had  been  made,  and  if  nut » 
paid  on  demand,  three  times  the  amount  thereof  shall  \» 
forfeited,  to  be  recovered  by  the  owner  or  pledgeor  in  a  errfl 
action. 

Seo.  6.  Every  pledgee  must  exhibit  his  register,  and  all 
article?  received  by  him  in  pledge,  and  his  account  of  salM, 
to  any  Sherifi;  Conatable  or  police  officer,  poaseising  the 
necessary  writ  or  warrant  to  search  for  personal  property. 

See  Sees.  338  to  343,  inclusive,  Penal  Code,  and  oompait 
with  them. 


CHAPTER  IV. 

BOTTOMRY. 


Section  8017.  Bottomry,  what. 

3018.  Owner  of  ship  may  hypothecate. 

3019.  When  master  may  hypothecate  ship. 

3020.  Same. 

3021.  When  master  may  hypothecate  freight  money. 

3022.  Rate  of  interest. 

3028.  Rights  of  lender,  when  no  necessity  for  bottomry  existed. 

3024.  Stipulation  for  personal  liability  void. 

3025.  When  money  loaned  is  to  be  repaid. 

3026.  When  bottomry  loan  becomes  due. 

3027.  Bottomry  lien,  how  lost. 

3028.  Preference  of  bottomry  lien  over  other  lions. 

3029.  Priority  of  bottomry  liens. 

Bottomry,  .  Seo.  8017.  Bottomiy  is  a  contract  by  which  a  ship  or 
its  freightage  is  hypothecated  as  security  for  a  1o»d, 
which  18  to  be  repaid  only  in  case  the  ship  survives  a  par- 
ticular risk,  voyage  or  period. 

N.  T.  C.  C,  Sec.  1673. 

aTZi^  Sec.  3018.    The  owner  of  a  ship  may  hypothecate  it 

hypothecate.  Or  Its  freightage,  upon  bottomry,  for  any  lawful  purpose, 
and  at  any  tiqie  and  place. 

N.  Y.  C.  C,  See.  1674. 
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Sec.  3019.     The  master  of  a  ship  may  hypothecate  it  whenmas- 

^  **       ^  f^  ^  .         ter  may 

upon  bottomry,  only  for  the  purpose  of  procuring  repairs  hypothecate 
or  supplies  which  are  necessary  for  accomplishing  the 
objects  of  the  voyage,  or  for  securing  the  safety  of  the 
ship. 

N.  Y.  C.  C,  Sec.  1676. 

Sec.  3020.  The  master  of  a  ship  can  hypothecate  it  same. 
upon  bottomry,  only  when  he  cannot  otherwise  relieve 
the  necessities  of  the  ship,  and  is  unable  to  reach  ade- 
quate funds  of  the  owner,  or  to  obtain  any  upon  the  per- 
sonal credit  of  the  owner,  and  when  previous  communica- 
tion with  him  is  precluded  by  the  urgent  necessity  of  the 
case. 

N.  Y.  C.  C,  Sec.  1676. 

Sec.  3021.     The   master  of  a  ship   may   hypothecate   Whenma>. 
freightage  upon  bottomry,  under  the  same  circumstances  hypothecate 
as  those  which  authorize  an  hypothecation  of  the  ship  by  moiS^. 
him. 

N.  Y.  0.  0.,  Sec.  1677. 

Sec.  3022.     Upon  a  contract  of  bottomry,  the  parties  Rate  of 
may  lawfully  stipulate  for  a  rate  of  interest  higher  than 
that  allowed  by  the  law  upon  other  contracts.   But  a  com- 
petent Court  may  reduce  the  rate  stipulated,  when   it 
appears  unjustifiable  and  exorbitant. 

N.  Y.  C.  C,  Sec.  1678. 

Sec.  3023.     A  lender  upon  a  contract  of  bottomry,  made  Rights  of 

L        1  rt         1  .  1  «  1  lender,  whea 

by  the  master  of  a  ship,  as  such,  may  enforce  the  contract,  no  necenity 
thoagh  the  circumstances  necessary  to  authorize  the  mas-  existed, 
ter  to  hypothecate  the  ship  did  not  in  fact  exi^t,  if,  after 
dae  diligence   and   inquiry,  the   lender   had   reasonable 
grounds  to  believe,  and  did  in  good  faith  believe,  in  the 
existence  of  such  circumstances. 

N.  Y.  C.  C,  Sec.  1679. 

Sec.  3024.     A  stipulation  in  a  contract  of  bottomry,  Stipnuti  n 
imposing  any  liability  for  the  loan  independent  of  the  liability  void 
maritime  risks,  is  void. 

N.  Y.  C.  C,  Sec.  1680. 


Sec.  3025.    In  case  of  a  total  loss  of  the  thing  hypothe-  whenmoney 
cated,  from  a  risk  to  which  the  loan  was  subject,  the  ^?^Jd.^ 
lender  upon  bottomry  can  recover  nothing;  in  case  of  a 
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partial  loss,  he  can  recover  only  to  the  extent  of  the  net 
value  to  the  owner  of  the  part  saved. 

N.  Y.  C.  C,  Sec.  1681. 

toni^iS^         Sec.  3026,     Unless  it  is  otherwise  expressly  agreed,  a 
beoomeedue.  bottomvy  loan  becomes  due  immediately  upon  the  termi- 
nation of  the  risk,  although  a  term  of  credit  is  specified 
in  the  contract. 


Bottomry 
lien,  how 
lost. 


Preferooce 
of  bottomry 
liemi  orer 
other  Uenfl. 


Priority  of 
bott(Hnry 


N.  Y.  C.  C.  Sec.  1682. 

Sec.  3027.  A  bottomry  lien  is  independent  of  jiosaes- 
sion,  and  is  lost  by  omission  to  enforce  it  within  a  reason* 
able  time. 

N.  Y.  C.  C,  See.  1683. 

Sec.  3028.  A  bottomry  lien,  if  created  out  of  a  real  or 
apparent  necessity,  in  good  faith,  is  preferred  to  every 
other  lien  or  claim  upon  the  same  thing,  excepting  only 
a  lien  for  seamen's  wages,  a  subsequent  lien  of  material- 
men for  supplies  or  repairs  indispensable  to  the  safety  of 
the  ship,  and  a  subsequent  lien  for  salvage. 

N.  Y.  C.  C,  See.  168i. 

Sec  3029.  Of  two  or  more  bottomry  liens  on  the  same 
subject,  the  latter  in  date  has  preference,  if  created  oat 
of  necessity. 

N.  Y.  0.  0.,  See.  1685. 


CHAPTER  V. 


Reoponden* 
tU,  what. 


RESPONDENTIA 

Sectiok  3036.  Respondentia,  what. 

3037.  Respondentia  bj  owner. 

3038.  Respondentia  by  master. 

3039.  Rate  of  interest. 

8040.  Obligations  of  ship  owner. 

Seo.  3036.  Respondentia  is  a  contract  by  which  a 
cargo,  or  some  part  thereof,  is  hypothecated  as  security 
for  a  loan,  the  repayment  of  which  is  dependent  on  mari- 
time risks. 

N.  Y.  C.  C,  Sec.  1686. 
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Sec.  3037.     The  owner  of  cargo  may  hypothecate  it  Rwponden. 
apoD   rospoDdentia,  at  any  time  and  place,  and  for  any 
lawful  purpose. 

N.  Y.  C.  C,  Sec.  1687. 

Sec.  3038.  The  master  of  a  ship  may  hypothecate  its  Re^^oBden-^ 
cargo  upoD  respondentia,  only  in  a  case  in  which  he  would 
be  authorized  to  hypothecate  the  ship  and  freightage,  but 
is  unable  to  borrow  sufficient  money  thereon  for  repairs 
or  supplies  which  are  necessary  for  the  successful  accom- 
plishment of  the  voyage;  and  he  cannot  do  so,  even  in 
such  case,  if  there  is  no  reasonable  prospect  of  benefiting 
the  cargo  thereby. 

N.  Y.  C.  C,  Sec.  1688. 

Sec.  8039.     The  provisions  of  Sees.  3022  to  3029  apply  K*teof 
equally  to  loans  on  respondentia. 

N.  Y.  C.  C,  Sec.  1689. 

Sec.  3040.     The  owner  of  a  ship  is  bound  to  repay  to  Obiigadons 
the  owner  of  its  cargo  all  which  the  latter  is  compelled  owner! 
to  pay,  under  a  contract  of  respondentia  made  by  the 
master,  in  order  to  discharge  its  lien. 

N.  Y.  C.  C,  Sec.  1690. 


CHAPTER    VT. 

OTHER  LIENS. 


Section  3046.  Lien  of  seller  of  real  property. 

3047.  When  transfer  of  contract  waves  lien. 

3048.  Extent  of  seller's  lien. 

3049.  Lien  of  seller  of  perspnal  property. 
3060.  Purchaser's  lien  on  real  property. 

3051.  Lien  for  services. 

3052.  Liens  on  personal  property. 

3053.  Innkeeper,  definition  of. 

3054.  Innkeeper's  lien,  what  it  extends  to/  generally. 

3055.  Not  measured  by  propriety  of  supplies. 

3056.  Goods  must  be  delivered  and  received  in  character  of  guest 

and  innkeeper. 

3057.  Extends  only  to  goods  which  innkeeper  is  bound  to  receive. 

3058.  Extends  to  stolen  property. 

3059.  Extends  to  horses. 

3060.  Boarding-house  keeper  included  as  innkeeper. 

3061.  Lien  of  factor. 


518 


CIVIL  CODE. 


Lien  of  tell- 
er of  real 
prcperty. 


Section  3062.  Banker's  lien. 

3003.  Shipmaster's  lien. 

3064.  Seamen^s  lien. 

3065.  Officer's  lien. 

3066.  Attorneys'  lien. 

3067.  Jadgment  lien. 

3068.  Mechanic's  lien. 

3069.  Lien  on  ships. 
.3070.  Enforcement  of  lien. 

Sec.  3046.  One  who  sells  real  property  has  a  vendor's 
lien  thereon,  independent  of  possession,  for  so  mach  of 
the  price  as  remains  unpaid  and  unsecured  otherwise 
than  by  the  personal  obligation  of  the  buyer. 

N.  T.  C.  0.,  Sec.  1691. 

When  trans-       Sec.  3047.     Where  a  buyer  of  real  property  gives  to 
tract  waires    the  Seller  a  written  contract  for  payment  of  all  or  {lart 
of  the  price,  an  absolute  transfer  of  such  contract,  by 
the  seller,  waives  his  lien  to  the  extent  of  the^sam  pay- 
able under  the  contract. 

Hallock  vs.  Smith,  3  Barb.,  267.  A  transfer  in  trust  to 
pay  debts,  and  return  the  surplus,  does  not  waire  the  lien. 
(Id.) 

N.  Y.  G.  C,  Sec.  1692. 


Extant  of 
seller'A  lien. 


Sec.  3048  The  liens  defined  in  Sees.  3040  and  3050 
are  valid  against  every  ( ne  claiming  under  the  debtor, 
except  a  purchaser  or  encumbrancer  in  good  faith  and 
for  value. 

Hallock  vs.  Smith,  3  Barb.,  267 ;  Champion  rs.  Brovs*  6 
Johns.  Ch.,  598. 

Warren  rs.  Fenn,  28  Barb.,  333 ;  Burlingame  ts.  Rob- 
bins,  21  id.,  327;  Shirley  vs.  Congress,  etc.;  RefioefT,  2 
£dw.,  505.  But  compare  Bayley  ts.  Oreenleaf,  7  Wbeat.» 
46. 

N.Y.  CO.,  Sec.  1693. 


Li^n  of  seller 
of  personal 
property. 


Purchiuer*8 
lien  on  real 
property. 


Seo.  3049.  One  who  sells  personal  property  has  a  spe- 
cial lien  thereon,  dependent  on  possession,  for  its  price,  if 
it  is  in  his  possession  when  the  price  becomes  payable, 
and  may  enforce  his  lien  in  like  manner  as  if  the  prop- 
erty was  pledged  to  him  for  the  price. 

N.  Y.  C.  C,  Sec.  1694. 

Sec.  3050.     One  who  pays  to  the  owner  any  part  o( 
the  price  of  real  property,  under  an  agreement  for  the 
sale  thereof,  has  a  special  lien  upon  the  property,  inde- 
pendent of  possession,  for  such  part  of  the  amount  paid 
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as  he  may  be  entitled  to  recover  back,  Id  case  of  a  failure 
of  consideration. 

N.  Y.  G.  0.,  Seo.  1696. 

Sec.  3051.  Every  person  who,  while  lawfully  in  pos-  Lien  for 
session  of  an  article  of  personal  property,  rendei*s  any 
service  to  the  owner  thereof  by  labor  or  skill  employed 
for  the  protection,  improvement,  safe  keeping  or  carriage 
thereof,  has  a  special  lien  thereon,  dependent  on  pos- 
session, tor  the  compensation,  if  any,  which  is  due  to 
him  from  the  owner  for  such  service. 

N.  Y.  C.  C,  Sec.  1696. 

Seo.  3052.     A.  person  who  makes,  alters  or  repairs  any  uemon 

,    ,         _  /»     1  personal 

article  of  personal  property,  at  the  .^'equest  of  the  owner  propertj. 
or  legal  pos^icssor  of  the  property,  haa  a  lien  on  the  same 
for  his  reasonable  charges  for  work  done  and  materials 
furnished,  and  may  retain  possession  of  the  same  until 
the  charges  are  paid.  If  not  paid  within  two  months 
after  the  work  is  done,  the  person  may  proceed  to  sell  the 
property  at  public  auction,  by  giving  ten  days  public  no- 
tice of  the  sale  by  advertising  in  some  newspaper  pub- 
lished in  the  county  in  which  the  work  was  done;  or,  if 
there  be  no  newspaper  published  in  the  county,  then  by 
posting  up  notices  of  the  sale  in  three  of  the  most  public 
places  in  the  town  where  the  work  was  done,  for  ten 
days  previous  to  the  ssiie.  The  proceeds  of  the  sale  must 
be  applied  to  the  discharge  of  the  lien  and  the  cost 
of  keeping  and  selling  the  property;  the  remainder,  if 
any,  must  be  paid  over  to  tbe  owner  thereof. 

StaU.  1863,  589,  Soo.  15  (Act  for  seoariDg  liens  of  me- 

ehanics  and  others). 

« 

Sec.  3053.    An  innkeeper  is  the  keeper  of  a  house  of  innkeeper, 

J        .  .,*^  .      .  definition  »f. 

public  entertainment,  and  who  provides  accommodation 
for  travellers  and  sojourners. 

[New  section.] 

Sec.  3054.     An  innkeeper  has  a  specific  lien  upon  the  innkeeperti 
goods  brought  to  the  inn  by  his  guest,  for  the  price  of  tbe  extends  "to. 
[I  lodgings  and  supplies  furnished  to  him,  subject  to  rules  **°*    ^' 

prescribed  in  the  next  five  sections. 

Sec.  3055     It  ia  not  measured  by  the  supposed  neces.  arod^bypro- 
sity  or  propriety  of  the  supplies  for  the  price  of  which  it  SJlT^eB. 
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arises,  if  the  guest  is  possessed  of  his  reason  and  is  not  an 
infant. 

b?dSiTi?Sd       ^*^'  ^^^^'    ^^  arises  only  when  the  goods  come  to  the 
uidreceiTed  hands  of  the  innkeeper  in  that  character  from  a  person 

in  character  i       •       i 

of  nest  and  who  IS  then  his  gaest;  and  will*  not  arise  by  reason  that 

innkeeper.  i 

the  person  who  brings  the  goods  afterwards  becomes  a 
gaest,  irrespective  of  the  contract  under  which  the  goods 
were  received. 

4 

Extends  Seo.  3057.    It  cxtcuds    to   such   only  of   the   goods 

onljtogoods  JO 

wuehivok-     brought  by  the  guest  as  the  innkeeper,  in  the  perform- 
boondto       ance  of  his  duty  to  the  public,  is  bound  to  receive,  bat  it 
does  not  extend  to  the  clothes  on  the  person. 

ftoteS"*"^  -       Seo.  3058.    It  extends  to  property  brought  by,  bat  not 
•rty.  belonging  to  the  guest,  though  it  be  stolen,  if  the  inn- 

keeper at  the  time  of  the  deposit  had  no  notice  of  the 
unlawful  possession,  or  of  the  title  of  the  real  owner. 

howw'*'  ^  ^^^'  3059.  It  extends  to  horses  brought  by  the  owner 
as  a  guest  to  the  inn,  though  they  be  occasionally  re- 
moved, if  the  removal  be  with  an  intention  to  return 
them,  and  no  new  contract  is  established. 

SSSJjki"  ^*^'  ^^^^-     -^  boarding-house  keeper  is  an  innkeeper, 

inciodedas     and  his  licu  au  innkeeper's  lien,  within  the  meaninc:  of 

innkeeper.  j-  .. 

the  preceding  sections. 

[New  section.]  Note.— There  is  no  smaU  subject  upon  which  a  diitiBct 

declaration  of  the  law  will  be  more  useful  than  that  open 
the  righu  of  innkeeper:  The  necessity  of  acting  promptij; 
the  danger  of  illegally  delaying  or  annoying  the  traTeUing 
community,  and  the  danger  of  losing  just  dues,  makes  it 
necessary  that  every  traveller  and  innkeeper  should  bs  tar 
miliar  with  the  law  goreming  the  relation. 

Sees.  3054  to  3059,  inclusive,  with  but  slight  ehaagw, 
have  been  taken  from  a  epecitnen  artieU  on  the  subject,  prs- 
pared  by  R.  W.  Fisher,  author  of  the  work  on  MortgagMi 
and  submitted  to  the  Lord  Chancellor  with  a  letter  on  the 
subject  of  the  codification  of  the  Common  Law.  See  Sees. 
1859  and  1860  of  this  Code. 

Lien  of  Sec  8061.    A  factor  has  a  general  lien,  dependent  on 

possession,  for  all  that  is  due  to  him  as  such,  upon  all 
artless  of  commercial  value  that  are  intrusted  to  him  by 
the  same  principal. 

N.  T.  C.  C,  Sec.  1697. 
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Seo.  3062.    A  banker  has  a  general  lien,  dependent  on  Buikar'a 
poBseftsion,  upon  all  property  in  his  bands  belonging  to 
a  castomer,  for  the  balance  due  to  him  from*  such  cus- 
tomer in  the  course  of  the  business. 

K.  Y.  C.  C,  Seo.  1698. 

Sbg.  3063.     The  master  of  a  ship  has  a  general  lien,   shipmM. 
independent  of  possession,  upon  the  ship  and  freightage, 
for  advances  necessarily  made  or  liabilities  necessarily 
incurred  by  him  for  the  benefit  of  the  ship,  but  has  no 
lien  for  his  wages. 

N.  T.  C.  C,  Seo.  1699. 

Seo.  3064.     The  mate  and  seamen  of  a  ship  have  a  seamen'* 
general  lien,  independent  of  possession,  upon  the  ship 
and  freightage,  for  their  wages,  which  is  superior  to  every 
other  lien. 

N.  Y.  C.  C,  Seo.  1700. 

Seo.  3065.     An  officer  who  levies  an  attachment  or  exe-  offlcer'siien. 
cution  upon  personal   property  acquires  a  special   lien, 
dependent  on  possession,  upon  such  property,  which  au- 
thorizes him  to  hold  it  until  the  process  is  discharged  or 
satisfied,  or  a  judicial  sale  of  the  property  is  had. 

N.  Y.  C.  C,  Seo.  1701. 

Seo.  3066.     An  attorney  at  law  has  a  lien,  which  is   Attorneys' 
defined  and  regulated  by  the  Code  of  Civil  Procedure. 

N.  Y.  C.  C,  Seo.  1702. 

NoTB.— See  Seo.  520  (N.  Y.  C.  C.)  of  the  Code,  reported 
eomplete. 

Sec  3067.     The  lien  of  a  judgment  is  regulated  by  the   Judgment 
Code  of  Civil  Procedure. 

N.  Y.  C.  0.,  Seo.  1703. 

Sbo.  3068.     The  liens  of  mechanics,  for  materials  and    Mechanic's 
services  upon  real  property,  are  regulated  by  the  Code  of 
Civil  Procedure. 

N.  Y.  C.  C,  Seo.  1704. 

NoTB. — Nearly  the  wholo  chapter  oo  Meehaniet^  Liena,  in 
Code  of  Civil  Procedure,  commencing  with  Seo.  1183,  ought 
to  be  re-examined  and  transferred  to  (his  Code. 
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Seo.  3069.  Debts  amounting  to  at  least  fifty  dollars, 
contracted  for  the  benefit  of  ships,  are  liens  in  the  cases 
provided  by  the  Code  op  Civil  Procedure. 

N.  T.  C.  C,  Sec.  1705. 

NoTB.— The  referenoe  is  to  the  Kew  York  Code  of  CiTil 
Prooedare,  m  reported  complete. 

Sec.  3070.  The  mode  of  proceeding  by  a  creditor  to 
enforce  a  lien  within  this  State  is  regulated  by  the  Cods 
OF  Civil  Procedure. 

N.  Y.  C.  C,  Seo.  1706. 

NoTB. — New  York  Code,  as  reported  complete. 


CHAPTER  VII. 


Whencon> 
signer  may 
•top  geods. 


STOPPAGE  IN  TRANSIT. 

• 

Sbctioh  8076.  When  oonsignor  may  stop  goods. 

8077.  What  is  inRolvency  of  coosignee. 

8078.  Transit,  when  ended. 
3079.  Stoppage,  how  effected. 
8080.  Effect  of  stoppage. 

Sec.  3076.  A  seller  or  consignor  of  property,  whose 
claim  for  its  price  or  proceeds  bus  not  been  extingaished, 
™&y)  upon  the  insolvency  of  the  buyer  or  consignee  be- 
coming known  to  him  after  parting  with  the  property, 
stop  it  while  on  its  transit  to  the  buyer  or  consignee,  and 
resume  possession  thereof 

N.  Y.  C.  C.  Sec.  1707. 


What  to  Sec  3077.     A  person  is  insolvent,  within  the  meaninip 

ofoonsignee.  of  the  last  section,  when  he  ceases  to  pay  his  debts  in  the 
manner  usual  with  persons  of  his  business,  or  when  be 
declares  his  inability  or  unwillingness  to  do  so. 

N.  Y.  C.  C.,-Seo.  J708. 


Traosit, 
when  eadod. 


Sec  3078.  The  transit  of  property  is  at  an  end  when 
it  comes  into  the  possession  of  the  consignee,  or  into 
that  of  his  agent,  unless  such  agent  is  employed  merely 
to  forward  the  property  to  the  consignee. 

N.  Y.  C.  C,  See.  1709. 
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Beg.  3079.    Stoppage  in  transit  can  be  effected  only  by   stoppage, 
notice  to  the  carrier  or  depositary  of  the  property,  or  by 
taking  actual  possession  thereof. 

N.  Y.  C.  C,  Sec.  1710. 

Sec.  3080.    Stoppage  in  transit  does  not,  of  itself,  rescind  J^*®' 
a  sale,  but  is  a  means  of  enforcing  the  lien  of  the  seller. 

N.Y.  C.  C.,8ec.  iru. 


TITLE    XV. 

NEGOTIABLE  INSTRUMENTS. 

Chaptbb    I.  NEGOTIABLE  INSTRUMENTS  IN  GENERAL. 
II.  BILLS  OF  EXCHANGE. 
IIL  PROMISSORY  NOTES. 
IV.  CHECKS. 
V.  BANK  NOTES  AND  CERTIFICATES  OF  DEPOSIT. 

Note. — The  word  "  negotiable"  has  been  so  long  used  in 
its  application  to  oommeroial  paper,  that  the  Commissioners 
have  not  thought  themselves  at  liberty  to  propose  in  the 
text  a  substitute  for  it.  They  would  have  preferred  the 
word  '' circulating/'  as  more  precise  and  expressive,  and  if 
they  had  not  felt  bound  by  the  present  usage,  they  would 
have  designated  the  instruments  mentioned  in  this  Title  as 
"Cirottlating  Instruments." 


CHAPTER  I. 

NEGOTIABLE   INSTRUMENTS   IN   GENERAL. 

Articlb    I.  General  Definitions. 
II.  Interpretation. 

III.  Indorsbwbnt. 

IV.  Presentment  for  Payment. 
y.  Dishonor. 

VI.  Excuse  of  Presentment  and  Notice. 
VII.  Extinction. 


ARTICLE  I. 

GENERAL  DEFINITIONS. 

Bkctioh  3086.  To  what  instruments  this  Title  is  applicable. 
3087.  Negotiable  instrument,  what. 


To  what 
ibstrnmeiitfl 
this  Title  is 
applicable. 


Negotiable 

inatniment, 

what. 


Mnet  be  Ibr 
uncondition- 
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Sbotioh  3088.  Most  be  for  unoonditional  payment  of  money, 

3089.  Payee. 

3090.  Instrument  may  be  in  alternative. 

3091.  Bate,  eto. 

3092.  May  contain  a  pledge,  eto. 

3093.  What  it  must  not  contain. 
8094.  Date. 

3095.  Bilferent  classes  of  negotiable  insirnments. 

Sbc.  3086.  The  provisions  of  this  Title  apply  only  U) 
negotiable  instruments,  as  defined  in  this  article. 

N.  Y.  C.  C,  See.  1712. 

Sec.  8087.  A  negotiable  instrument  is  a  written  prom- 
ise or  request  for  the  payment  of  a  certain  sum  of  money 
[to  a  person,  or]  to  order  or  bearer,  in  conformity  to  the 
provisions  of  this  article. 

N.  Y.  C.  C,  Sec.  1713. 

NoTK. — Words  in  brackets,  "to  a  person,  or,"  inserted 
on  authority  of  Sec.  1,  "  Bills  of  Exchange  and  Promiisoiy 
Notes"  (Hittell). 

Seo.  3088.  A  negotiable  instrument  must  be  made 
payable  in  money  only,  and  without  any  condition  not 
certain  of  fulfilment. 

N.  Y.  C.  C,  Sec.  17U. 

Payee.  Seo.  3089.    The  person  to  whose  order  a  negotiable 

instrument  is  made  payable  must  bo  ascertainable  at  the 
time  the  instrument  is  made. 

N.  Y.  C.  C,  Sec.  1716. 

Seo.  3090.  A  negotiable  instrument  may  give  to  the 
payee  an  option  between  the  payment  of  the  sum  speci- 
fied therein  and  the  performance  of  another  act;  bat  as 
to  the  latter,  the  instrument  is  not  within  the  provisions 
of  this  Title. 

N.  Y.  C.  a,  Seo.  1716. 

Bate,  etc.  Seo.  3091.    A  negotiable  instrument  may  be  with  or 

without  date,  and  with  or  without  designation  of  the  time 
or  pla;e  of  payment. 

N.  Y.  C.  C,  Sec.  1717. 

Note. — The  words  "with  er  without  seal"  stroek  oat, 
as  seals  are  abolished  by  this  Code. 

MaT  ccntain  Sec.  3092.  A  negotiable  instrument  may  contain  ft 
pledge  of  collateral  security,  with  authority  to  dispose 
thereof. 

N.  Y.  C.  0.,  Seo.  1718. 


iBStmment 
may  be  in 
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etc. 
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Sec.  3093.     A  negotiable  instrument  must  not  contain   whatitmust 
anj  other  contract  than  such  as  is  specified  in  this  article.   ^^  *^° 

An  obligation  to  pay  money  and  to  do  anything  in  addi- 
tion, is  not  negotiable  (Anstin  vs.  Barns,  16  Barb.,  643 ; 
Martin  ts.  Chauntry,  2  Str.,  1271).  It  has  beun  said  tfiat 
an  instrument  cannot  be  made  negotiable  by  calling  it  so  on 
its  face  (Carrnth  vs.  Walker,  8  Cal.,  252).  Bnt  it  may  be 
Tforthy  of  consideration  whether  parties  should  not  be  al- 
lowed by  express  words  to  bring  any  contract  within  the 
rules  of  negotiable  paper. 

N.  Y.  C.  C,  Sec.  1719. 

Sec.  3094.     Any  date  may  be  inserted  by  the  maker  of  Date, 
a  negotiable  instrument,  whether  past,  present  or  future, 
and  the  instrument  is  not  invalidated  by  his  death  or 
incapacity  at  the  time  of  the  nominal  date. 

N.  Y.  C.  C,  Sec.  1720. 

Sec.  3095.     There  are  six  classes  of  negotiable  instru-  Different- 

I  clttBsefl  of 

ments,  namely :  negotiable 

1.    Bills  of  exchange.  instrument.. 

2.  Promissory  notes. 

3.  Bank  notes. 

4.  Checks. 

5.  Bonds. 

6   Certificates  of  deposit.  • 

N.  Y.  C.  C,  Sec.  1721. 


ARTICLE    II. 

IKTRRPRBTATIOSf  OF  IfXOOTIABLB  IRSTRUVRMTS. 

SxcTioN  3099.  Time  and  place  of  payment. 

3100.  Place  of  payment  not  specified. 

3101.  Instruments  payable  tc  a  person  or  his  order,  how  oonstmed. 

3102.  Unindorsed  note,  when  negotiable. 

3103.  Fictitious  payee. 

3104.  Presumption  of  consideration. 

See.  3099.     A  negotiable  instrument  which  does  not  Timeaod 
specify  the  time  of  payment,  is  pa;  able  immediately.  Jl^Jit. 

N.  Y.  C.  C,  Sec.  1722. 

Sbo.  3100.     A  negotiable  instrument  which  does  not  Piaceofpay- 
specify  a  place  of  payment,  is  payable  wherever  it  is  held  SSStSd. 
at  its  maturity. 

N.  Y.  C.  C,  Sec.  1723. 

Instruments 

Skc.  3101.     An    instrument,  otherwise   negotiable    in  JSSSor^his 
form,  payable  to  a  person  named,  or  "  to  his  order,"  or  '^li^^ 
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Unlndoreed 
note,  when 
nc^tiable. 


Fictitloiu 
payee. 


Presumption 
ofeonmdera- 
tion. 


"to  bearer,"  or  words  equivalent  thereto,  is  in  the  two 
former  cases  pa3'able  to  the  written  order  of  such  pereoo, 
and  in  the  latter  ease,  payable  to  the  bearer. 

•  N.  Y.  C.  C,  Sec.  1724. 

Seo.  8102.  A  negotiable  instrument,  made  payable  to 
the  order  of  the  maker,  or  of  a  fictitious  person,  if  issoed 
by  the  maker  for  a  valid  consideration,  without  indorse- 
ment, has  the  same  effect  against  him  and  all  other  per- 
sons having  notice  of  the  facts,  as  if  payable  to  the  bearer. 

N.  Y.  C.  C,  Sec.  1725. 

Seo.  8108.  A  negotiable  instrument,  made  payable  to 
the  order  of  a  person  obviously  fictitious,  is  payable  to 
the  bearer. 

N.  Y.  C.  C,  Sec.  1726. 

Seo.  3104.  The  signature  of  every  drawer,  acceptor 
and  indorser  of  a  negotiable  instrument,  is  presumed  to 
have  been  made  for  a  valuable  consideration,  before  the 
maturity  of  the  instrument,  and  in  the  ordinary  coaree 
of  business. 

#  N.  Y.  C.  C,  Sec.  1727. 


ARTICLE  III. 


Section  3  LOS. 
3109. 
3110. 
3111. 
3112. 
3113. 
3114. 
3115. 
3116. 
3117. 
3118. 
3119. 
3120. 
3121. 
3122. 
3123. 
3124. 
8125. 
8126. 


INDORSKMBNT. 

Indorsement,  what. 

Agreement  to  indorse. 

When  may  be  made  on  separate  paper. 

Kinds  of  indorsement. 

General  indorsement,  what. 

Special  indorsementi  what 

General  indorsement,  how  made  special. 

Destruction  of  negotiability  by  indorser. 

ImpUed  warranty  of  indorser. 

Indorser,  when  liable  to  payee. 

Indorsement  without  recourse. 

Same. 

Indorsee  privy  to  contract. 

Indorser  has  rights  of  guarantor. 

Rights  of  accommodation  indorser. 

Effect  of  want  of  consideration. 

Indorsee  in  due  course,  what. 

Rights  of  indorsee  in  due  course. 

Instrument  left  blank. 
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Sec.  3108.     One  who  writes  his  namcf  upon  a  nescotia-   indorM- 

,,       .  ^         .  .  .  ,  ment,  whAt. 

Die  instniroent,  otherwise  than  as  a  maker  or  acceptor, 
and  delivers  it,  with  his  name  thereon,  to  another  person, 
is  called  an  indorser,  and  his  act  is  called  indorsement. 

N.  Y.  C.  C,  Sec.  1728. 

Seo.  3109.     One  who  agrees  to  indorse  a  negotiable  in-   AgrMment 
strument  is  bound  to  write  his  signature  upon  the  back  of 
the  instrument,  if  there  is  sufficient  space  thereon  for  that 
purpose. 

This  provision  is  new.  Thoagh  an  indorsement  upon  the 
face  of  the  instrument  is  valid  (Young  vs.  Glover,  3  Jur. 
[N.  S.],  637),  it  is  unusual,  and  would  excite  suspicion.  A 
creditor,  who  agrees  to  accept  an  indursed  note  in  satisfac- 
tion, ought  not  to  be  required  to  accept  such  an  indorse- 
ment 

N.  Y.  C.  C,  Seo.  1729. 

Sec.  3110.     When  there  is  not  room  for  a  signature  whenmaj 
upon  the  back  of  a  negotiable  instrument,  a  signature  soparate 
equivalent  to  an  indorsement  thereof  may  be  made  upon   ^'**^'' 
a  paper  annexed  thereto. 

N.Y.  CO.,  Seo.  1730. 

Sec.  3111.     An  indorsement  may  be  general  or  special.   Eindsof  in. 

doraement. 
N.  Y.  C.  C,  Sec.  1731. 

Sec.  3112.     A  general  indorsement  is  one  by  which  no  GenenUin- 

.      ,  .  ,  .  dorMment, 

indorsee  is  named.  what. 

N.  Y.  C.  C,  Seo.  1732. 

Sec.  3113.    A  special  indorsement  specifies  the  indorsee,   special  in- 

dorsement, 
N.  Y.  C.  C,  Sec.  1733.  what 

Seo.  3114.     A  negotiable  instrument  bearing  a  general  Geueraiin. 
indorsement  cannot  be  afterwards  specially  indorsed ;  but  howmade' 
any  lawful  holder  may  turn  a  general  indorsement  into  a    "^ 
special  one,  by  writing  above  it  a  direction  for  payment 
to  a  particular  person. 

N.  Y.  C.  C,  Sec.  1734. 

Sec  3115.  A  special  indors)ment  may,  by  express  Destmction 
words  for  that  purpose,  but  not  otherwise,  bo  so  made  biiSyby*" 
as  to  render  the  instrument  not  negotiable.  ^*^*^" 

N.  Y.  C.  C,  Sec.  1736. 

Sec.  3116.     Bvery  indorser  of  a  negotiable  instrument  impUed 
warrants  to  every  subsequent  holder  thereof,  who  is  not  kldmne^. 
liable  thereon  to  him — 
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Indoraer, 
when  liable 
to  payee. 


Indoneuient 

without 

recoarae. 


8aroe. 


Intlonee 
prlTy  to 
contract. 


1.  That  it  18  in  VI  respects  what  it  purports  to  be. 

2.  That  be  has  a  good  title  to  it. 

8.  That  the  signatures  of  all  prior  parties  are  bjodiog 
upon  them. 

4.  That  if  the  instrument  is  dishonored,  the  indorser 
will,  upon  notice  thereof  duly  given  to  him,  or  without 
notice,  where  it  is  excused  by  law,  pay  so  much  of  the 
same  as  the  holder  paid  therefor,  with  interest;  nnless 
exonerated  under  the  provisions  of  Sees.  3189,  3248  or 
3255. 

N.  Y.  C.  C,  Sec.  17S6. 

Sec.  3117  One  who  indorses  a  negotiable  instrument 
before  it  is  delivered  to  the  payee,  is  liable  to  the  pajee 
thereon,  as  an  indorser. 

This  is  the  substance  of  the  deoision  in  Moore  rs.  Croti, 
19  N.  T.,  227.  But  previons  cases  have  so  eompliMted  tke 
question  that  it  is  necessarj  to  clear  up  the  eoofusion  by  t 
positive  rule.  It  has  long  been  maintained  that  an  indomr, 
bef(»re  delivery  to  the  payee,  does  not  mean  to  be  rssponnble 
to  him,  and  though  this  doctrine  is  noir  overruled,  ret  tbe 
decision  is  put  upon  grounds  that  are  needlessly  tecbniesl. 

N.  Y.  C.  C,  See.  17S7. 

Sec.  3118.  An  indorser  may  qualify  his  indorsement 
with  the  words,  "  without  recourse,"  or  equivalent  words; 
and  upon  such  indorsement,  he  is  responsible  only  to  the 
same  extent  as  in  the  case  of  a  transfer  without  indorse- 
ment. 

N.  Y.  C.  C,  Sec.  17S8. 

Sec.  3119.  Except  as  otherwise  prescribed  by  the  last 
section,  an  indorsement  without  recourse  has  the  same 
effect  as  any  other  indorsement 

N.  Y.  C.  C,  Sec.  1739. 

Seo.  3120.  An  indorsee  of  a  negotiable  instrument  bas 
the  same  rights  against  every  prior  party  thereto,  that 
he  would  have  had  if  the  contract  had  been  made  directly 
between  them  in  the  first  instance. 

See  Griswold  vs.  Haven.  25  N.  Y.,  695  ;  Polh ill  vs.  Wri- 
ter, 3  B.  A  Ad.,  114.  This  prinoiple  is  one  of  great  im^* 
anoe,  particularly  with  reference  to  representations  contsiiwd 
in  commercial  paper,  which  are  deemed  to  be  made  dire^u^ 
to  every  indorsee. 

N.  Y.  C.  C,  Sec.  1740. 


Indorser  has       Src.  3121,     An  indorser  has  all  the  rights  of  a  goaran- 
giMrantor.      tor,  as  defined  by  the  chapter  on  Guaranty  in  ff<?wera/, and 
is  exonerated  from  liability  in  like  manner. 
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Thns  an  extension  of  time  granted  to  the  prinoipal  debtor,         ^ 
discharges  an  indorser  (Piatt  vs.  Stark,  2  Hilt.,  899  ;  Keltj         * 
vs.  Jenkins,  1  id.,  73 ;  Wood  vs.  Jefferson  Co.  Bank,  9  Cow., 
^  194 ;  Habbly  vs.  Brown,  16  Johns.,  70  ;  Myers  vs.  Welles, 

5  Hill,  463  ;  Dundas  vs.  Sterling,  5  Penn.  St,  7.3  ;  Sargent 
vs.  Mason,  6  Mass.,  85  ;  Moss  vs.  Hall,  5  Exch.,  46),  and  a 
release  of  an  indorser  discharge^  subsequent  indorsers  (New- 
oomb  vs.  Raynor,  21  Wend.,  108). 

An  indorser  in  the  ordinary  course  of  business  has  not  the 
rights  of  a  surety  (Pitts  vs.  Congdon,  2  N.  T.,  852  ;  Hurd 
vs.  Little,  12  Mass.,  503 ;  see  Pring  vs.  Clarkson,  1  B.  A 
C,  14). 

N.  Y.  C.  C,  Sec.  1741. 

Seo.  3122.  One  who  indorses  a  negotiable  instrument,  Rights  of 
at  the  request  and  for  the  accommodation  of  another  tionindorMr 
party  to  the  instrument,  has  all  the  rights  of  a  surety,  as 
defined  by  the  chapter  on  Suretyihipy  and  is  exonerated  in 
like  manner,  in  respect  to  every  one  having  notice  of  the 
fleets,  except  that  he  igr  not  entitled  to  contribution  from 
subsequent  indorsers. 

N.  T.  C.  C,  Seo.  1742. 

Sec.  3123.    The  want  of  consideration  for  the  under-  Effect  of 
taking  of  a  maker,  acceptor  or  indorser  of  a  negotiable  ddenttumf' 
instrument,  does  not  exonerate  him  from  liability  thereon 
to  ao  indorsee  in  good  faith  for  a  consideration. 

,  N.  Y.  C.  0.,  Sec.  1743. 

Sec.  3121.     An  indorsee  in  due  course  is  one  who,  in  indorsee  m 
good  faith,  in  the  ordinary  course  of  business,  and  for  what. 
value,  before  its  apparent  maturity  or  presumptive  dis- 
honor, and  without  knowledge  of  its  actual  dishonor, 
acquires  a  negotiable  instrument  duly  indorsed  to  him,  or 
indorsed  generally,  or  payable  to  the  bearer. 

N.  Y.  C.  C,  Seo.  1744. 

Sec.  3125.    An  indorsee  of  a  negotiable  instrument,  in  Rights  of 

_  ,  11.11  1         .       indomeein 

due  course,  acquires  an  absolute  title  thereto,  so  that  it  due  coarse, 
is  valid  in  his  hands,  notwithstanding  any  provision  of 
law  making  it  generally  void  or  voidable,  apd  notwith- 
standing any  defect  in  the  title  of  the  person  from  whom 
he  acquired  it. 

N.  Y.  C.  0.,  See.  1745. 

NoTv. — Seo.  368,  Oode  of  Civil  Prooednre,  must  be  reoon- 
structed  to  harmonise  with  this  subject ;  also  with  Sec.  1459 
of  this  Code.    See,  also,  Vinton  vs.  Crowe,  4  Cal.,  309. 
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loBtrument 
left  blank. 


Sec.  8126.  One  who  makes  himself  a  party  to  an 
instrument  intended  to  be  negotiable,  but  which  is  left 
wholl}'  or  partly  in  blank,  for  the  purpose  of  fillin*  iiftor- 
wards,  is.liable  upon  the  instrument  to  an  indorsee  ihcrctf 
in  due  course,  in  whatever  manner  and  at  whatever  limc 
it  may  bo  filled,  so  long  as  it  remains  negotiable  in  form. 

N.  T.  C.  C,  Sec.  1746. 


ARTICLE  IV. 


Effect  uf 
want  of  do* 
mand  on 
principal 
debtor. 


Present- 
ment, hov 
mode. 


PRESBirn[E!rT  fos  PATiTEirr. 

Sbctioiv  3130.  Effect  of  want  of  demand  on  principal  debtor. 

3131.  Presentment,  how  made. 

3132.  Apparent  maturity,  when. 

3133.  Preaumptire  dishonor  of  bill,  payable  after  sight. 

3134.  Apparent  maturity  of  bill,  payable  at  sight 

3135.  Apparent  maturity  of  note. 

3136.  Same. 

3137.  Sarrender  of  instroment,  when  a  condition  of  paymeBti 

Seo.  3180.  It  is  not  necessary  to  make  a  demand  of 
payment  upon  the  principal  debtor  in  a  negotiable  iostrn- 
ment  in  order  to  charge  him ;  but  if  the  instrument  i»  bj 
its  terms  payable  at  a  specified  place,  and  be  is  able  and 
willing  to  pay  it  there  at  maturity,  such  ability  and  will- 
ingness are  equivalent  to  an  offer  of  payment  upon  bis 
part. 

N.  Y.  0.  C,  Seo.  1747. 

Sec.  3131.  Presentment  of  a  negotiable  instrument  for 
payment,  when  necessary,  must  be  made  as  folluwa,  as 
nearly  as  by  reasonable  diligence  it  is  practicable: 

1.  The  instrument  must  be  presented  by  the  holder. 

2.  The  instrument  must  be  presented  to  the  principal 
debtor,  if  he  can  be  found  at  the  place  where  present- 
ment should  be  made ;  and  if  not,  then  it  must  be  pre 
sented  to  some  other  person  of  discretion,  if  one  can  be 
found  there;  and  if  not,  then  it  must  be  presented  to  a 
Notary  Public  within  the  State. 

8.  An  instrument  which  specifies  a  place  for  its  f^J- 
ment  must  be  presented  there;  and  if  the  place  specified 
includes  more  than  one  house,  then  at  the  place  of  rcsi- 
dence  or  business  of  the  principal  debtor,  if  it  can 
found  therein. 
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4.  An  instrument  which  does  not  specify  a  place  for  its 
paynient  must  be  presented  at  the  place  of  residence  or 
business  of  the  principal  debtor,  or  "wherever  he  may  be 
found,  at  the  option  of  the  presentor;  and, 

6.  The  instrument  must  be  presented  upon  the  day  of 
its  apparent  maturity,  or,  if  it  is  payable  on  demand,  at 
any  time  before  its  apparent  maturity,  within  reasonable 
hours,  and,  if  it  is  payable  at  a  banking  house,  within  the 
usual  banking  hours  of  the  vicinity;  but,  by  the  consent 
of  the  person  to  whom  it  should  be  presented,  it  may  be 
presented  at  an}-  hour  of  the  day. 

N.  Y.  C.  C,  Sec.  174S. 

Seo   3132.     The  apparent  maturity  of  a  negotiable  in-  Apparent 
strument,  payable  at  a  particular  time,  is  the  day  on  when. 
which,  by  its  terms,  it  becomes  due;  or,  when  that  is  a 
holiday,  the  next  business  day. 

Salter  vs.  Bart,  20  Wend.,  205  ;  see  CampbeU  ri.  Inter- 
national Assaranoe  Company,  4  Bosw.,  298.  If  the  recom- 
mendation of  the  Commissioners  in  regard  to  days  of  grace 
is  not  adopted  (see  Seo.  1781),  it  will  be  necessary  to  add 
to  this  section :  "  The  usual  days  of  grace  are  to  be  added." 

N.  Y.  C.  C,  Seo.  1749. 

Sec.  3133.    A  bill  of  exchange,  payable  at  a  certain  PreTOmptiTe 
time  after  sight,  which  is  not  accepted  within  ten  days  bin.  payable 
after  its  date,  in  addition  to  the  time  which  would  suffice,      "*^   ' 
with  ordinary  diligence,  to  forward  it  for  acceptance,  is 
presumed  to  have  been  dishonored. 

It  is  very  desirable  that  the  term  at  the  end  of  which  a 
bill  may  be  presumed  to  be  dishonored  should  be  fixed. 
The  decisions  are  conflicting  and  unsatisfactory.  The  Com- 
missioners have  simply  suggested  periods  which  seem  rea- 
sonable, but  do  not  attach  any  importance  to  the  particular 
terms  proposed. 

N.  Y.  C.  C,  Sec.  1750. 

Seo.  3134.   The  apparent  maturity  of  a  bill  of  exchange,  Apparent 
payable  at  sight  or  on  demand,  is —  bin,  payable 

1.  If  it  bears  interest,  one  year  after  its  date;  or,  **  "****** 

2.  If  it  does  not  bear  interest,  ten  days  after  its  dale, 
in  addition  to  the  time  which  would  suffice,  with  ordinary 
diligence,  to  forward  it  for  acceptance. 

N.  Y.  C.  C,  Seo.  1751. 

Sec.  3135.    The  apparent  maturity  of  a  promissory  Apparent 
note,  payable  at  sight  or  on  demand,  is —  TSu!^ 
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1.  If  it  bears  interest,  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,  six  months  after  its  date. 

It  is  doubtful  whether  a  demand  note  bearing  interest  hsi 

any  "apparent  maturity,"  unless  it  \a  known  to  be  dithoo- 

ored  (see  Merritt  vs.  Todd,  23  N.  T.,  28 ;  Brooks  t8.  Kit- 

chell,  9  M.  A  W.,  15;  Wethey  ts.  Andrews,  3  HiU,683; 

,  compare-  Sice  vs.  Cunningham,   1   Cow.,  397 ;  Loses  n. 

Dunkin,  7  Johns.,  70). 

N.  Y.  C.  C,  Sec.  1762. 

Same.  Sbo.  8136.     Where  a  promissory  note  is  payable  at  a 

certain  time  after  sight  or  demand,  such  time  is  to  be 
added  to  the  periods  mentioned  in  the  last  section. 

N.  y.  C.  C,  Sec.  1768. 

I 

Surrender  of      Seo.  3187.    A  party  to  a  negotiable  instrament  may 

when  a  con-    rcquirc,  as  a  condition  concurrent  to  its  payment  by  him— 

payment  1.  That  the  instrument  be  surrendered  to  him,  unless 

it  is  lost  or  destroyed,  or  the  holder  has  other  claims 

upon  it;  or, 

2.  If  the  holder  has  a  right  to  retain  the  instjrument, 
and  does  retain  it,  then  that  a  receipt  for  the  amount  paid, 
or  an  exoneration  of  the  party  paying,  be  written  there- 
on ;  or, 

8.  If  the  instrument  is  lost,  then  that  the  holder  give 
to  him  a  bond,  executed  by  himself  and  two  sufficient 
sureties,  to  indemnify  him  against  any  lawful  claim 
thereon;  or, 

4.  If  the  instrument  is  destroyed,  then  that  proof  of 
its  destruction  be  given  to  him. 

N.  T.  C.  C,  Sec.  1754. 


ARTICLE  V. 

DISHONOR  OF  HEGOTIABLB  nrSTBUVBHTS. 

Sbctiok  3141.  Dishonor,  what 

3142.  Kotioe,  by  whom  given. 

3143.  S'orm  of  notice. 

3144.  Notice,  how  served. 

3146.  Notice,  how  served  after  indorser's  death. 
3146.  Notice  given  in  ignorance  of  death,  valid. 
8147.  Notice,  when  to  be  given. 

3148.  Notice  of  dishonor,  when  to  be  mailed. 

3149.  Notice,  how  given  by  agent. 

3160.  Additional  time  for  notice  by  indorser. 

3161.  Effect  of  notice  of  dishonor. 


I 
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Sec.  3141.     A   negotiable    instrument    is   dishonored,  wshonor, 
when  it  is  either  not  paid,  or  not  accepted,  according 
to  its  tenor,  on  presentment  for  the  purpose,  or  without 
presentment,  where  that  is  excused. 

N.  Y.  C.  C,  See.  1756. 

Seo.  3142.    N^otice  of  the  dishonor  of  a  negotiable  in-  Notice,  by 

,  whom  given. 

strnment  maj^  be  given — 

1.  By  a  holder  thereof;  or, 

2.  By  any  party  to  the  instrument  who  might  be  com- 
pelled to  pay  it  to  the  holder,  and  who  would,  upon  tak- 
ing it  up,  have  a  right  to  reimbursement  from  the  party 
to  whom  the  notice  is  given. 

N.  Y.  C.  C,  Sec.  1766. 

Seo.  3143.     A  notice  of  dishonor  may  be  given  in  any  Form  of  • 
form  which  describes  the  instrument  with  reasonable  cer- 
tainty, and  substantially  informs  the  party  receiving  it 
that  the^nstrument  has  been  dishonored. 

N.  Y.  C.  C,  Seo.  1757. 

Seo.  3144.    A  notice  of  dishonor  may  be  given —  No«ce,how 

1.  By  delivering  it  to  the  party  to  be  charged,  person- 
ally, at  any  place ;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the 
place  of  residence  or  business  of- such  party,  apparently 
acting  for  him ;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the 
party  to  be  charged,  at  his  place  of  residence,  according 
to  the  best  information  that  the  person  giving  the  notice 
can  obtain,  depositing  it  in  the  Post-office  most  conveni- 
ently accessible  from  the  place  where  the  presentment 
was  made,  and  paying  the  postage  thereon. 

N.  Y.  C.  C,  Sec.  1758. 

Sec.  3145.    In  case  of  the  death  of  a  party  to  whom  NoUce,hoir 
notice  of  dishonor  should  otherwise  be  given,  the  notice  todoraerB ' 


must  be  given  to  one  of  his  personal  representatives ;  or, 
if  there  are  none,  then  to  any  member  of  his  family  who 
[]  resided  with  him  at  his  death  -,  or,  if  there  is  none,  then 
it  must  be  mailed  to  his  last  place  of  residence,  as  pre- 
scribed by  Subd.  3  of  the  last  section. 

Modified  from  Story  on  Notes,  Sec.  310,  in  which  it  ia 
said  that  notice  should  be  left  at  the  domicile  of  the  de- 


death. 
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ceased.    This  would  often  fail  to  rea:h  his  represenUtiTes; 
more  often  than  under  the  rule  above  given. 

N.  T.  C.  C,  See.  1759.  i 

i^^'i^oSlS       Seo.  8146.    A  notice  of  dishonor  sent  to  a  party  after 
^^A^.u        ^.^  death,  but  in  ignorance  thereof,  and  in  good  faith,  is 
valid. 

N.  y.  C.  C,  See.  1760. 


of  death, 
valid. 


Notice,  when 
to  be  g^ven. 


Notice  of 
dishonor, 
when  to  be 
mailed. 


Notice,  hjw 
giren  hj 
agent. 


Additional 
time  for 
notice  oy 
Indorser. 


Effect  of 
notice  of 
dishonor. 


Seo.  3147.  Notice  of  dishonor,  when  given  by  the 
holder  of  an  instrument,  or  his  agent,  otherwise  than 
by  mail,  mast  be  given  on  the  day  of  dishonor,  or  on 
the  next  business  day  thereafter. 

N.  Y.  C.  C,  Sec.  1761. 

Seo.  3148.  When  notice  of  dishonor  is  given  by  mail, 
it  must  be  deposited  in  the  Post-office  in  time  for  the  first 
mail  which  closes  after  noon  of  the  first  business  day  soc- 
ceeding  the  dishonor,  and  which  leaves  the  place  from 
which,  for  the  place  to  which,  the  notice  should  be  sent. 

N.  Y.  C.  C,  Sec.  1762, 

Sec.  3149.  When  the  holder  of  a  negotiable  instrument, 
at  the  time  of  its  dishonor,  is  a  mere  agent  for  the  owner, 
it  is  sufficient  for  him  to  give  notice  to  his  principal  in 
the  same  manner  as  to  an  indorser,  and  his  principal  may 
give  notice  to  any  other  party  to  be  charged,  as  if  be 
were  himself  an  indorser.  And  if  an  agent  of  the  owner 
employs  a  sub-agent,  it  is  sufficient  for  each  successive 
agent  or  siib-agent  to  give  notice  in  like  manner  to  his 
own  principal. 

N.  Y.  0.  C,  Sec.  1763.  t 

Seo.  8150.  Every  party  to  a  negotiable  instrument, 
receiving  notice  of  its  dishonor,  has  the  like  time  there- 
after to  give  similar  notice  to  prior  parties,  as  the  original 
holder  had  after  its  dishonor.  But  this  additional  time 
is  available  only  to  the  particular  party  entitled  thereto. 

N.  Y.  C.  C,  Sec.  1764. 

Seo.  3151.  A  notice  of  the  dishonor  of  a  negotiable 
instrument,  If  valid  in  favor  of  the  party  giving  it,  inures 
to  the  befiefii  of  all  other  parties  thereto,  whose  rigbtto 
give  the  like  notice  has  not  been  lost. 

N.  Y.  C.  C,  Sec.  1765. 
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« 

ARTICLE  VI. 

KXCUSB  OF  PRBSBRTXBNT  AND  HOTICE. 

Section  3155.  Notice  of  dishonor,  when  exoased.  « 

3156.  ^Presentment  and  notice,  when  excused. 

3157.  Same. 

3158.  Delay,  when  excused. 

3159.  Waiver  of  presentment  and  notice. 

3160.  Waiver  of  protest. 

Note. — If  the  provision  of  Sec.  3131,  requiring  present- 
ment to  be  made  to  a  Notary  Public  in  certain  cases,  is  not 
adopted,  it  will  be  necessary  to  insert  here  a  section  as 
follows : 

Sec.  — .  The  presentment  of  a  negotiable  instrument  for 
payment  is  excused — 

1 .  When  neither  the  place  of  payment,  if  any,  designated 
in  the  instrument,  nor  the  place  of  residence  or  business  of 
the  principal  debtor  can,  with  reasonable  diligence,  bo  as- 
certained by  the  holder ;  or, 

2.  When  no  person  to  whom  presentment  may  properly 
be  made  can,  with  reasonable  diligence,  be  found  by  the 
holder;  or, 

3.  When  the  instrumont  designates  no  place  of  payment, 
but  purports  to  be  signed  by  the  principal  debtor  within 
this  State,  and  be  resided  therein  at  the  time  of  signing, 
but  has  removed  therefrom. 

• 

Seo.  3155.     Notice  of  dishonor  is  excused —  Noticeofdis- 

1.  When  the  party  by  whom  it  should  be  given  cannot,  exemid.  *^ 
with  reasonable  diligence,  ascertain  either  the  j)lace  of 
residence  or  business  of  the  party  to  be  charged ;  or, 

2.  When  there  is  no  Post-office  communication  between 
the  town  of  the  party  by  whom  the  notice  should  be 
given,  and  the  town  in  which  the  place  of  residence  or 
business  of  the  party  to  be  charged  is  situated;  or, 

3.  When  the  party  to  be  charged  is  the  same  person 
who  dishonors  the  instrument;  or, 

4.  When  the  notice  is  waived  by  the  party  entitled 
thereto. 

N.  Y.  C.  C,  Sec.  1766. 

Seo.  3156.    Presentment  and  notice  are  excused  as  to  PrMentment 
any  party  to  a  negotiable  instrument,  who  informs  the  when  ex. ' 
holder,  within  ten  days  before  its  maturity,  that  it  will 
be  dishonored. 

N.  T.  C.  C,  Sec.  1767. 

Seo.  3157.    If,  before  or  after  the  maturity  of  an  in-  a«me. 
strument,  an  indorser  has  received  full  security  for  the 
amount  thereof,  or  the  maker  has  assigned  all  his  estate 


536  CIVIL  CODE. 

to  him  as  Bach  Bocurity,  preBentment  and  notice  to  him 
are  excused. 

Mechanics'  Bank  vs.  Griswold,  7  Wend.,  165 ;  Comey  rs. 
Da  Ooflta,  1  Esp.,  302:  limited  in  Seacord  ts.  Miner,  13  K. 
Y.,  66. 
•  This  rule  \a  founded  upon  the  same  principle  aa  the  aeriea 

of  eases  that  were  overthrown  in  Hall  ts.  Newoomb,  7  Hill* 
416 ;  and  perhaps  ought  to  share  their  fate.  If  the  WMiaker 
intends  that  the  indorser  shall  waive  notice,  he  will  mit' 
urally  so  stipulate  with  him,  or  wUl  give  the  seearity  to  the 
holder  outright.  The  following  is  suggested  instead  of  this 
section : 

[Sec.  1768.  No  transactions  between  the  maker  aad  in- 
dorser of  a  negotiable  instrnmeat  waive  or  excuse  notice  of 
dishonor  to  the  latter,  unless  they  so  agree.] 

This  latter  rule  is  established  in  Connecticut  (Holland  ra. 
Turner,  10  Conn.,  308,  317). 

N.  Y.  C.  C,  Sec.  1768. 

Delay,  when  Sec.  3158.  Delay  ID  preseDtment,  or  in  giving  notice 
of  dishonor,  is  excused,  when  caused  by  circumstaDces 
which  the  party  delaying  could  not  have  avoided  by  the 
exercise  of  reasonable  care  and  diligence. 

N.  Y.  C.  C,  Sec.  1769. 

Waiver  of         Seo.  3159.    A  waivcr  of  presentment  waivcs  notice  of 
and  notice,    dishonor  also,  unless  the  contrary  is  expressly  stipulated ; 
but  a  waiver  of  notice  does  not  waive  presentment/ 

Buchanan  vs.  MarshaU,  22  Vt.,  661  j  Bumham  ▼•.  Web- 
ster, 17  Me.,  60. 

N.  Y.  C.  C,  Seo.  1770. 

Waiver  of  Seo.  3160.    A  waivcr  of  protest  on  any  negotiable  in- 

protest.  strument  other  than  a  foreign  bill  of  exchange,  waives 
presentment  and  notice. 

•       Coddington  vs.  Davis,  1  N.  Y.,  186;  3  Den.,  16. 
N.  Y.  C.  C,  Sec.  1771. 


ARTICLE  VII. 

■XTINCTIOir  .OF  HSeOTIABLK  INBTRUmifTS. 

Section  3164.  Obligation  of  party,  when  extinguishdd. 
3166.  Revival  of  obligation. 

obiigauon         Sec.  3164.    The  obligation  of  a  party  to  a  negotiable 

when^un-  instrument  is  extinguished — 

^^°^^'  1.  In  like  manner  with  that  of  parties  to  contracts  in 

general;  or, 
2.  By  payment  of  the  amount  due  upon  the  instra- 

ment,  at  or  afLer  its  maturity,  in  good  faith  and  in  the 
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ordinary  coarse  of  business,  to  any  person  having  actual 
possession  thereof,  and  appearing,  by  its  terms,  to  be  en- 
titled to  payment. 

See  Seo8.  1744  and  1745,  and  notes.  By  the  oommercial 
law,  as  recognised  in  England,  a  simple  agreement  to  waive 
the  debt  created  by  a  negotiable  instrament,  althoagh  with- 
out a  new  consideration  or  a  seal,  discharges  the  debtor  ^ 
(Foster  vs.  Dawbar,  6  Bxch.,  839;  Byles  on  Bills,  5th  ed., 
145).  Bat  this  rale  has  been  either  overlooked  or  over- 
nxled  in  this  State  (see  Seymour  vs.  Mintum,  17  Johns., 
169;  Crawford  vs.  Mills,  13  id.,  87;  Smith  vs.  Bartholo- 
*                mew,  1  Meto.,  276 ;  Buggies  vs.  Patten,  8  Mass.,  480.) 

N.  Y.  C.  C,  Sec.  1772. 

Seo.  8165.    If,  after  its  extinction,  a  neccotiable  instru-  Revival  of 

.      '      ^,  .  «  ..  .        ,  obUgation. 

ment  comes  into  the  possession  of  an  indorsee  in  due 
coarse,  the  obligation  thereof  revives  in  his  favor. 

N.  y.  0.  C,  Sec.  1773. 


CHAPTER   II. 

BILLS  OF  EXCHANGE. 

Articlb    I.  Fork  and  Iktbrpbetatioii. 
II.  Dats  of  Grace. 

III.  Presentment  vor  Acceptance. 

IV.  Acceptance. 

y.  Acceptance  or  Payment  for  Honor. 
VI.  Presentment  for  Payment. 
VII.  ExcTTSB  of  Presentment  and  Notiob. 
VIII.  Foreign  Bills. 


ARTICLE   I. 
form  and  interpretation  of  a  bill. 

Section  3171.  BUI  of  exchange,  what. 

3172.  Drawee,  in  case  of  need. 

3173.  Bill  in  parts  of  a  set. 

3174.  When  mast  be  in  a  set. 

3175.  Presentment,  etc.,  of  part  of  set. 
3176.-  Bill,  where  payable. 

3177.  Rights  and  obligations  of  drawer. 

Sec  3171.    A  bill  of  exchange  is  an  instrnment,  nego-  Biiiof  ex. 
tiable  in  form,  hy  which  one,  who  is  called  the  drawer,  what.  ' 
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requests  another,  called  the  drawee,  to  pay  a  specified 
sum  of  money. 

N.  Y.  C.  C,  See.  1774. 

i>raweo,  In        Sbo.  3172.    A  bill  of  cxchango  may  ffive  the  name  of 

case  of  need.  **  ^    r» 

any  person  in  addition  to  the  drawee,  to  be  resorted  to 
in  case  of  need. 

N.  Y.  C.  C,  Soo.  1775. 

Bill  in  parts  Seo.  3173.  A  bill  of  cxchango  maj^  be  drawn  in  any 
number  of  parts,  each  part  stating  the  existence  of  the 
others,  and  all  forming  one  set. 

N.  Y.  C.  C,  Sec.  1776. 

When  must        Seo.  3174.    An  agreement  to  draw  a  bill  of  exchange 

De  in  a  set* 

binds  the  drawer  to  execute  it  in  three  parts,  if  the  other 
party  to  the  agreement  desires  it. 

N.  Y.  C.  C,  See.  1777. 

« 

Present-  Sbo.  3175.    Presentment,  acceptance,  or  pavement,  of  a 

ment,  etc.,  ^  ^         r    j  » 

of  part  of  set  single  part  in  a  set  of  a  bill  of  exchange^  is  sufficient  for 
the  whole. 

N.  Y.  C.  C,  Sec.  1778. 

Bill,  where        Sec.  3176.    A  bill  of  cxchanfi^e  is  pa5^able — 

payable.  °  ^    •' 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable ; 
or, 

2.  If  it  specifies  no  place  of  payment,  then  at  the  place 
to  which  it  is  addressed;  or, 

3.  If  it  is  not  addressed  to  any  place,  then  at  the  place 
of  residence  or  business  of  the  drawee,  or  wherever  he 
may  be  found ;  or, 

4.  If  this  cannot  be  done,  then  at  the  office  of  any  No- 
tary Public  in  the  State. 

Soe  Story  on  Bills,  Seo.  48.   This  provision  is  new.    Com- 
pare Sees.  1783  and  1748,  which  contain  similar  proTitioas, 

N,  Y.  C.  C,  Seo.  1779. 

Rights  and        Seo.  3177.    Tho  rights  and  obligations  of  the  drawer 
of  drawer?     of  a  bill  of  cxchauge  are  the  same  as  those  of  the  first 
indorser  of  any  other  negotiable  instrument. 

N.  Y.  C.  C,  Sec.  1780. 
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ARTICLE  II. 

DATS  OF  GRACE. 

Sbction  3181.  Days  of  grace. 

Sec.  3181.    Days  of  errace  are  not  allowed.  Days  of 

•^  ^  grace. 

The  Commissioners  recommend  that  no  grace  be  hereafter 
allowed  upon  commercial  paper.  This  is  the  rule  upon  the 
continent  of  Europe.  Should  this  recommendution  not  be 
adopted,  the  following  should  be  substituted  for  the  text : 

[Sec.  1781.  The  three  days  following  the  day  on  which  a 
bill  of  exchange,  payable  otherwise  than  at  sight  or  on 
demand,  becomes  dne  by  its  terms,  are  allowed  as  days  of 
grace,  unless  the  last  of  such  days  is  a  holiday,  in  which 
case  the  next  preceding  business  day  is  the  last  day  of  grace 
allowed.]  , 

N.  Y.  C.  C,  Seci  1781. 


ARTICLE  IIL 

PRESBNTMBMT  FOR  ACCBPTANCK. 

Sbctio!!  3185.  When  a  bill  may  be  presented. 

3186.  Presentment,  how  made. 

3187.  Presentment  to  joint  drawees. 

3188.  Wtrcn  presentment  to  be  made  to  drawee  in  case  of  need. 

3189.  Presentment,  when  must  be  made. 

Sec.  3185.     At  any  time  before  a  bill  of  exchange  is  whenawu 

may  be  pre- 
payable, the  bolder  may  present  it  to  the  drawee  for  ac-  sented. 

coptance,  and  if  acceptance  is  refused,  the  bill  is  dishon- 
ored. 

N.  Y.  C.  C.  Sec.  1782. 

Sec.  8186.     Presentment  for  acceptance  must  be  made   Prwont- 
in  the  following  manner,  as  nearly  as  by  reasonable  dili-  mode', 
gence  it  is  practicable  : 

1.  The  bill  must  be  presented  by  the  holder. 

2.  It  must  be  presented  on  a  business  day,  and  within 
reasonable  hours. 

3.  It  must  bo  presented  to  the  drawee,  if  he  can  be 
found  within  the  State;  and  if  not,  then  at  his  place  of 
residence  or  business,  if  within  the  State,  to  any  person 
of  discretion  therein  ;  and  if  he  has  no  such  place  of  resi- 
dence or  business,  or  there  is  no  person  of  discretion 
therein,  then  to  any  Notary  Public  in  the  State;  and, 

4.  If  the  drawee  requests  it,  the  bill  must  be  left  with 
him  until  the  same  hour  of  the  next  day,  to  which  time 
he  may  postpone  his  acceptance  or  refusal. 
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See  Story  on  Bills,  See.  237 ;  1  R.  S.,  76S.  Jhe  cIun 
providing  for  presentment  to  a  Notary  Poblic  is  new,  bvt  ii 
in  conformity  to  Sees.  1748  and  1779. 

N.  Y.  C.  C,  Sec.  178S. 

Presentment       Seo.  3187.    PreBeDtment  for  acceptance  to  one  of  sev- 
drawees.       eral  joiDt  draweos,  and  refusal  by  him,  dispense  with  pre- 
sentment to  the  others. 

This  question  has  been  considered  yery  doubtful  (Sterj 
on  Bills,  Sec.  229),  but  is  decided  in  effect  by  the  ease  of 
Carman  vs.  Pultz  (21  N.  t.,  531). 

N.  Y.  C.  C,  Sec.  1784. 

When  pre.         Seo.  3188.     A  bill  of  exchange  which  specifies  a  drawee 
iTmade  to^    in  casc  of  needy  must  be  presented  to  him  for  acceptance 
cMTof  need.  Or  payment,  as  the  case  may  be,  before  it  can  be  treated 
as  dishonored. 

N.  Y.  C.  C,  Sec.  1785. 


Present- 
ment, when 
mast  be 
made. 


Seo.  3189.  When  a  bill  of  exchange  is  payable  at  a 
specified  time  after  sight,  the  drawer  and  indorsors  are 
exonerated  if  it  is  not  presented  for  acceptance  witbia 
ten  days  after  the  time  which  would  suffice,  with  ordinary 
diligence,  to  forward  it  for  acceptance,  unless  present- 
ment is  excused. 

At  present  the  only  rule  established  is  that  "dae  dili- 
gence'' must  be  used  (Wethey  rs.  Andrews,  3  Hill,  $82; 
Smith  vs.  Janes,  20  Wend.,  192 ;  Robinson  ts.  Ames,  20 
Johns.,  146).    But  this  is  too  indefinite. 

N.  Y.  CO.,  Seo.  1786. 


ARTICLE  IV. 


ACCKPTANCB. 


Acceptance, 
how  made. 


Section  3193.  Acoeptanoe,  how  made. 

8194.  Holder  entitled  to  acceptance  on  face  of  bill. 
3195.  What  acceptance  sufBoient  with  consent  of  holder. 
8196.  Acceptance  by  separate  instrument 
3197.  Promise  to  accept,  when  equivalent  to  aoceptanoe. 

8198.  Cancellation  of  acceptance. 

8199.  What  is  admitted  by  acceptance. 

Seo.  8193.  An  acceptance  of  a  bill  must  be  made  in 
writing,  by  the  drawee  or  by  an  acceptor  for  honor,  and 
may  be  made  by  the  acceptor  writing  his  name  across  the 
face  of  the  bill,  with  or  without  other  words. 

N.  Y.  C.  0.,  Sec.  1787. 
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Sec.  3194.     The  bolder  of  a  bill  of  exchaDfice,  if  entitled  Holder  enti- 

°  tied  to  ac- 

to  an  acceptance  tbereof,  may  treat  tbe  bill  as  dishonored  ceptanceon 
if  the  drawee  refuses  to  write  across  its  face  an  unquali- 
fied acceptance. 

N.  T.  C.  C,  Sec.  1788. 

Skc.  3195.    The  holder  of  a  bill  of  exchange  may,  with-  wiiat  sc- 
out prejudice  to  bis  rights  against  prior  parties,  receive  flcientwith 
and  treat  as  a  sufficient  acceptance —  holder. 

1.  An  acceptance  written  upon  any  part  of  the  bill,  or 
upon  a  separate  paper. 

2.  An  acceptance  qualified  so  far  only  as  to  make  the 

bill  payable  at  a  particular  place  within  the  city  or  town,  ^ 

in  which,  if  the  acceptance  was  unqualified,  it  would  be 
payable;  or, 

3.  A  refusal  by  the  drawee  to  return  tbe  bill  to  the 
holder  after  presentment;  in  which  case  the  bill  is  pay- 
able immediately,  without  regard  to  its  terms. 

This  proyision  [for  reftisal  to  return  the  bill]  is  new,  but 
seems  to  be  no  more  than  reasonable,  the  act  amounting  to 
a  oonversion,  for  which  the  owner  might  recover  damages 
to  the  value  of  the  bill. 

N.  Y.'C.  C,  Sec.  1789. 

Sec.  3196.    The  acceptance  of  a  bill  of  exchange,  by  a  Accepunce 
separate  instrnment,  binds  the  acceptor  only  to  one  to  inBtrumeot. 
whom  it  has  been  shown,  and  who,  upon  the  faith  thereof, 
has  given  value  for  the  bill. 

1  R.  S.,  768,  Sec.  7.  See  Bams  vs.  Bobbins,  40  Barb., 
368.  There  does  not  seem  to  be  any  strong  reason  for  re- 
stricting the  benefit  of  such  an  acceptance  to  holders  for 
value,  as  distinguished  from  other  holders  for  a  good  con- 
sideration. 

N.  Y.  0.  C,  Sec.  1790. 

Sec.  3197.    An  unconditional  promise,  in  writing,  to  ac-  Promise  to 
cept  a  bill  of  exchange,  is  a  sufficient  acceptance  thereof,  ^vaientto 
in  favor  of  every  person  to  whom  it  has  been  shown,  and  ****** 
who,  upon  the  faith  thereof,  has  given  value  for  the  bill. 

N.  T.  C.  C,  Sec.  1791 ;   Sec.  8,   "  Bills  of  Exchange 
and  Promissory  Notes"  (Hittell). 

Sec.  3198.    The  acceptor  of  a  bill  of  exchange  may  can-  cancellation 
eel  his  acceptance  at  any  time  before  delivering  the  bill  to  ancIT^*' 
the  holder,  and  before  the  holder  has,  with  the  consent  of 
the  acceptor,  transferred  his  title  to  another  person  who 
has  given  value  for  it  upon  the  faith  of  such  acceptance. 

N.  Y.  0.  C,  Sec.  1792. 
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Seo.  3199.  The  acceptance  of  a  bill  of  exchange  admits 
the  capacity  of  the  drawer  to  draw  and  indorse  it;  and  if 
written  upon  the  bill,  it  also  admits  the  sanio  to  be  gen- 
uine, and  binding  upon  the  drawer;  hut  it  does  not  admit 
the  signature  of  anj-  indorsor  to  bo  genuine. 

N.  Y.  C.  C,  Sec.  1793. 


ARTICLE  V. 


When  bill 
may  be  ac< 
cepted  or 

EaJd  lor 
onor. 


ACCEPTANCE   OR  PAYMENT  FOR  HONOR. 

Bbction  3203.  When  bill  may  be  accepted  or  paid  for  honor. 

S204.  Holder  of  biU  of  exchaogo  bound  to  accept  payment  fur 
honor. 

3205.  Acceptauoe  for  honor,  how  mado. 

3206.  How  enforced. 

3207.  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

Sec.  8203.  On  the  dishonor  of  a  bill  of  exchange  bj 
the  drawee,  and,  in  case  of  a  foreign  bill,  after  it  has 
been  duly  protested,  it  may  be  accepted  or  paid  by  any 
person,  for  the  honor  of  any  party  thereto. 

N.  Y.  C.  C,  Sec.1704. 


Hoiderofbiu       Sec.  3204.     The  holder  of  a  bill  of  exchange  is  not 
boandto        bounj  to  allow  it  to  be  accepted  for  honor,  bat  is  boand 

accept  pay-  /»       i 

ment  for       to  acccpt  payment  for  honor. 

honor . 

N.  Y.  C.  C,  Sec.  1796. 


Acceptance 
fjr  honor, 
how  made. 


Sec  3205.  An  acceptor  or  payer  for  honor  most  write 
a  memorandum  upon  the  bill,  stating  therein  for  whose 
honor  he  accepts  or  pays,  and  must  give  notice  to  such 
parties,  with  reasonable  diligence,  of  the  fact  of  soch 
acceptance  or  payment  Having  done  so,  he  is  entitled 
to  reimbursement  from  such  parties,  and  from  all  parties 
prior  to  them. 

N.  Y.  0.  C,  Sec.  1796. 


flow  en- 
forced. 


Sec.  3206.  A  bill  of  exchange,  which  has  been  accepted 
for  honor,  must  be  presented  at  its  maturity  to  the  drawee 
for  payment,  and  notice  of  its  dishonor  bybim  mast  be 
given  to  the  acceptor  for  honor,  in  like  manner  as  to  an 
indorser;  after  which  the  acceptor  for  honor  mast  pay 
the  bill. 

N.  Y.  C.  C,  Sec.  1797. 
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Seo.  3207.    Tho  acceptance  of  a  bill  of  exchange  for  No«ceof 

,                 J                 X                     xi-       L    1  1         ^  •    •                *.•           /»  dishonor  not 

honor  does  not  ox'cuse  the  holder  from  giving  notice  ot  excnaeduy 

J.    ,                ,          ,         ,  acceptance 

Its  dishonor  by  tho  drawee.  fur  honor. 

N.  Y.  C.  C,  SCC.179S. 


ARTICLE   VI. 

PRESK^CTMBMT   FOR   PAYMENr. 

Section  3211.  Prcscntmont,  whon  bill  not  accepted,  wbero  made. 
3212.  Presentment  of  bill,  payable  at  particular  place. 

8213.  Effect  of  deiaj  in  presentment  in  certain  canes. 

8214.  Effect  in  other  esses. 

Sec.  3211.     If  a  bill  of  exchange  is  b\''  its  terms  pay-  Presentment 

o  J  *     •'       when  bill  not 

able  at  a  particular  place,  and  is  not  accepted  on  present-  *^^*p'®^»  . 
nent,  it  mast  be  presented  at  the  same  place  for  payment, 
TV  hen  presentment  for  payment  is  necessary. 

N.  Y.  C.  C,  See.  1799. 

Seo.  3212.    A  bill  of  exchange,  accepted  payable  at  a  Presentment 

11  1  iii/t  **'  ^^^  p*y" 

particular  place,  must  bo  presented  at  that  place  for  pa}'^-  aWeaipar- 

'^  ,  .    n  .    .  J     ticuUr  place 

ment,  when  presentment  for  payment  is  necessary,  and 
need  not  be  presented  elsewhere.  • 

N.  Y.  C.  C,  Sec.  1800. 

Sec.  3213.    If  a  bill  of  exchange,  payable  at  sight  or  Effect  of 
on  demand,  without  interest,  is  not  duly  presented  for  sentmenfiT 
payment  within  ten  days  after  the  time  in  which  it  could,  ^    «»«»«■ 
-with  reasonable  diligence,  be  transmitted  to  the  proper 
place  for  such  presentment,  the  drawer  and  indorsers  are 
exonerated,  unless  such  presentment  is  excused. 

N.Y.C.C,  Sec.  1801. 

Sbc.  3214.     More  delay  in  presenting  a  bill  of  exchange   Effect  in 
payable  with  interest,  at  sight  or  on  demand,  does  not   ^  «»■<**«■• 
exonerate  any  party  thereto. 

N.  Y.  0.  C,  See.  1802. 


ARTICLE  Vir. 

BXCUSB  OF   PRBSEiTTStEMT  AND   NOTICB. 

Section  3218.  Presentment,  when  excused. 
8219.  Delay,  wben  oxcnsed. 
3220.  Presentment  and  notice,  wben  excused. 
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Preeent- 
meat,  when 
excused . 


Seo.  3218.  The  presentment  of  a  bill  of  exchange  for 
acceptance  is  excused  if  the  drawee  baa  not  capacity  to 
accept  it.  . 

If  the  provision  of  Sec.  1783,  requiring  preaeutment  to  » 
Notary,  is  not  adopted,  this  section  must  be  modified  by 
inserting,  after  "excused,"  "  if  the  holder  cannot,  wiih 
reasonable  diligence,  find  any  person  authorised  to  tflocpt 
it,  or." 

N.  Y.  C.  C,  Sec.  1803. 

NoTB.— See  Sees.  3186  and  3131. 


«^iiT^*°  Seo.  3219.  Delay  in  the  presentment  of  a  bill  of  ex- 
change for  acceptance  is  excused,  when  cansed  by  ci^ 
cumstances  over  which  the  holder  has  no  control. 


Presentment 
and  notice, 
when  ex- 
enaed. 


N.  y.  C.  C,  Sec.  1804. 

Sec.  3220.  Presentment  of  a  bill  of  exchange  for  ac- 
ceptance or  payment,  and  notice  of  its  dishonor,  are 
excused  as  to  the  drawer,  if  he  forbids  the  drawee  to 
accept,  or  the  acceptor  to  pay  the  bill;  or  if,  at  the  time 
of  drawing,  he  had  no  reason  to  believe  that  the  drawee 
would  accept  or  pay  the  same. 

N.  Y.  C.  C,  Sec.  1805. 


SeflnttioDS. 


Sectioh  3224. 
3226. 
3226. 
3227. 
3228. 
3229. 
3230. 
3231. 
3232. 
3238. 
3234. 
3235. 
3236. 
3237. 
3238. 

Sec.  8224. 
and  paj'able 


ARTICLE  VIII. 

FORBIGN   BILLS. 

Definitions. 

Protest  necessary. 

Protest,  hy  whom  made. 

Protest,  how  made. 

Protest,  where  made. 

Protest,  when  to  be  made. 

Protest,  when  excused. 

Kotice  of  protest,  how  given. 

Waiver  of  protest. 

Declaration  before  payment  for  honor. 

Damages  allowed  on  dishonor  of  foreign  bill. 

Rate  of  damages. 

Interest  on  amount  of  protested  bill. 

Damages,  how  estimated. 

Same. 

An  inland  bill  of  exchange  is  one  drawn 
within  this  State.    All  others  are  foreign. 

It  has  been  strongly  urged  upon  the  Commissiooers,  by 
gentlemen  whose  experience  entitles  their  opinion  to  grcst 
weight,  that  all  bills  drawn  and  payable  within  the  United 
States  should  be  deemed  inland  bills.  The  adoption  of  this 
suggestion  would,  however,  involve  so  great  a  change  that 
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it  is  considered  advisable  to  leare  the  text  as  it  is*  and  sub- 
mit the  question  to  the  wisdom  of  the  Legislature. 

N.  Y.  C.  C,  Sec.  1806. 

Sec.  3225.     JS^olice  of  the  dishonor  of  a  foreign  bill  of  Prote«t 
exchange  can  be  given  only  by  notice  of  its  protest. 

N.  Y.  C.  C,  Sec.  1807. 

Sec.  3226.     Protest  must  be  made  by  a  Notary  Public,   Pr.t«it,  tr 
if  with  reasonable  diligence  one  can  be  obtained;  and  if 
not,  then  by  any  reputable  person,  in  the  presence  of  two 
witnesses. 

N.  Y.  C.  C,  Sec.  1808. 

Sec.  3227.  Protest  must  be  made  by  an  instrument  in  protest, 
writing,  giving  a  literal  copy  of  the  bill  of  exchange,  with  '^ 
all  that  is  written  thereon,  or  annexing  the  original ; 
stating  the  presentment,  and  the  manner  in  which  it  was 
raude  ;  the  presence  or  absence  of  the  drawee  or  acceptor, 
as  the  case  may  be ;  the  refusal  to  accept  or  to  pay,  or 
the  inability  of  the  drawee  to  give  a  binding  acceptance ; 
and  in  case  of  refusal,  the  reason  assigned,  if  any;  and 
finally,  protesting  against  all  the  parties  to  be  charged. 

N.  Y.  C.  C,  Sec.  1809. 

Sec.  3228.     A  protest  for  non-acceptance  must  be  made  Protest, 

where  wMtHo, 

in  the  city  or  town  in  which  the  bill  is  presented  for  ac- 
ceptance;  and  a  protest  for  non-payment  in  the  city  or 
town  in  which  it  is  presented  for  payment. 

N.  Y.  C.  C,  Sec.  1810. 

Sec.  3229.     A  protest  must  be  noted  on  the  day  of  pre-  Prot«t, 
sentment,  or  on   the  next  business  day;    but  it  may  be  maSS.^^ 
writien  out  at  any  time  thereafter. 

N.  Y.  CO.,  Sec.  1811. 

Sec.  3230.     The  want  of  a  protest  of  a  foreign  bill  of  Prot«jt, 
exchange,  or  delay  in  making  tiie  same,  is  excused  in  like   exceed, 
case^  with  tliu  want  or  delay  of  presentment. 

N.  Y.  C.  C,  Sec.  IS  12. 

Sec.  3231.     Notice  of  protest  must  be  given  in  the  same  Notice  of 
manner  a-*  notice  oi  dishonor,  except  that  it  may  be  given   given, 
b}'  the  Notary  who  makes  the  protest. 

N.  Y.  C.  C,  Sec.  1813. 
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Watver  of 
prut«8t. 


Declaration 
before  pny- 
meDt  lor 
honor. 


Banuigee 
alluwtd  on 
dishonor  of 
foreign  bill. 


Rate  of 
damages. 


Seo.  3232.  If  a  foreign  bill  of  exchange  on  its  face 
waives  protest,  notice  of  dishonor  may  be  given  to  any 
party  thereto,  in  like  manner  as  of  an  inland  bill;  except 
that  if  any  indorser  of  s^ch  a  bill  expresslj'^  reqaires  pro- 
test to  be  made,  by  a  direction  written  on  the  bill  at  or 
before  his  indorsement,  protest  must  bo  made,  and  notice 
thereof  given  to  him  and  to  all  subseqaent  indorsers. 

N.  Y.  0.  C,  Sec.  1814. 

Seo.  3233.  One  who  pays  a  foreign  bill  of  exchange 
for  honor  must  declare,  before  payment,  in  the  presence 
ot  a  person  authorized  to  make  protest,  for  whose  honor 
be  pays  the  same,  in  order  to  entitle  him  to  reimbaree- 
raent. 

N.  Y.  C.  C,  Sec.  1815. 

Sec.  3234.  Damages  are  allowed  as  hereinafter  pre- 
scribed, as  a  full  compensation  for  interest,  re-exchangc, 
expenses,  and  all  other  damages,  in  favor  of  holders  for 
value  only,  upon  bills  of  exchan  e  drawn  or  negotiated 
within  this  State,  and  protested  for  non-acceptance  or 
non-payment. 

N.  Y.  C.  C,  Seo.  1816. 

Sec.  3235.  Damages  are  allowed  under  the  last  section 
upon  bills  drawn  upon  any  person — 

1.  If  such  bill  is  drawn  upon  any  person  in  any  of  tbe 
United  States  east  of  the  Rocky  Mountains,  fifteen  dol- 
lars upon  the  hundred,  upon  the  principal  sum  specified 
in  the  bill. 

2.  If  such  bill  is  drawn  upon  any  person  in  anyportor 
place  in  Europe,  or  in  any  foreign  country,  twenty  dol- 
lars upon  the  hundred,  upon  the  principal  sum  specified  in 

*  the  bill. 

NOTB.—"  Bills  of  Exchange,"  Sec.  12.  (Hittell.)  SaM. 
1  needs  to  be  reconstructed,  specifying  the  States  and  Ter- 
ritories ;  a  third  added,  fixing  five  per  cent,  damages  io  tliii 
State,  and  a  fourth,  fixing  ten  per  cent,  in  Pacific  States 
outside  of  California. 


Interest  on 
amount  of 

erotested 
Ul. 


Sec.  3236.  From  the  date  of  protest,  lawful  interest 
must  be  allowed  upon  the  aggregate  amount  of  the  prin- 
cipal sum  specified  in  the  bill,  and  the  damages  mentioned 
in  the  preceding  section. 

**  BUIs  of  Exchange,"  Sec  13.    (HitteU.) 
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Sec.  3237.    If  the  amount  of  a  protested  bill  of  ex-  ^^; 
change  is  expressed  in  money  of  the  United  States,  dam-  mated, 
ages  are  estimated  upon  such  amount  without  regard  to 
the  rate  of  exchange.  # 

N.  Y.  C.  C,  Sec.  1818. 

Sec.  3238.     If  the  amount  of  a  protested  bill  of  ex-  same. 
change  is  expressed  in  foreign  money,  damages  are  esti- 
mated upon  the  value  of  a  similar  bill  at  the  time  of  pro- 
test, in  the  place  nearest  to  the  place  where  the  bill  was 
negotiated,  and  where  such  bills  are  currently  sold. 

N.  Y.  C.  C,  See.  1819. 


CHAPTER  III. 

PROMISSORY    NOTES. 

Section  3244.  Promissory  note,  what. 

3245.  Certain  instruments,  promissory  notes. 

3246.  Bill  of  exchange,  when  converted  into  a  note. 

3247.  Certain  sections  applicable  to  notes. 

3248.  Effect  of  delay  in  presentment. 

Sec.  3244.    A  promissory  note  is  an  instrument,  nego-  JJJJ"**^ 
tiable  in  form,  whereby  the  signer  promises  to  pay  a 
specitied  sum  of  money. 

N.  Y.  C.  C,  Sec.  1820. 

Sec  3245.     An  instrument  in  the  form  of  a  bill  of  ex-  gertdn^^^^^ 
change,  but  drawn  upon  and  accepted  by  the  drawer  promiswoy 
himself,  is  to  be  deemed  a  promissory  note. 

N.  Y.  0.  C,  Sec.  1821. 

Sec.  3246.     A  bill  of  exchange,  if  accepted,  with  the  Bm^o^^ex- 
consent  of  the  owner,  by  a  person  other  than  the  drawee,  when  Con- 
or an  acceptor  for  honor,  becomes  in  effect  the  promis-  a  not©, 
sory  note  of  such  person,  and  all  prior  parties  thereto  are 
exonerated. 

N.  Y.  C.  C,  Sec.  1822. 

Sec  3247.    Chap.  I  of  this  Title,  and  Sees  3181  and  ^^ 
3214  of  this  Code,  apply  to  promissory  notes.  t?nii«!" 

N.  Y.  0.  C,  Sec.  1823. 
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Sec.  3248.  If  a  promissory  note,  payable  on  demand, 
or  at  sight,  without  interest,  is  not  duly  presented  for 
payment,  within  six  months  from  its  date,  the  indorsers 
thereof  are  exonerated,  unless  such  presentment  is  ex- 
cused. 

N.  Y,  C.  C.  Sec.  1824. 


CHAPTER   IV. 


CHECKS. 


Section  3254.  Check,  what 

3255.  Rulei  applicable  to  cheeks. 

check,what.  Sec.  3254.  A  chock  is  a  bill  of  exchange  drawn  upon 
a  bank  or  banker,  or  a  person  described  as  such  upoo 
the  face  thereof,  and  payable  on  demand,  without  inter- 
est. 

N.  Y.  C.  C,  Sec.  1825. 


Ralei  appli- 
cable to 
checks. 


Sec.  3255.  A  check  is  subject  to  all  the  provisions  of 
this  Code  concerning  bills  of  exchange,  except  that — 

1.  The  drawer  and  indorsers  are  exonerated  by  delay 
in  presentment,  only  to  the  extent  of  the  injury  which 
they  suffer  thereby,  and  are  exonerated  to  that  extent 
by  a  delay  of  more  than  one  day  in  presentment. 

2.  An  indorsee,  after  its  apparent  maturity,  bat  with- 
out actual  notice  of  its  dishonor,  acquires  a  title  equal  to 
that  of  an  indorsee  before  such  period. 

N.  Y.  C.  C,  Sec.  1826. 


CHAPTER  \. 


Bnnk  note 
negotiable 
after  pay- 
ment. 


BONDS,   BANK    NOTES    AND   CERTIFICATES   OF   DEPOSIT. 

Sbctioit  3361.  Bank  note  negotiable  after  paymcoL 
3362.  Title  acqaired  by  indorsee. 

Sec.  3261.    A  bank  note  remains  negotiable,  even  after 
it  has  been  paid  by  the  maker. 

N.  Y.  C.  C,  Sec.  1827. 
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« 

Sec.  3262.     A  transferee  of  a  bond,  bank  nolo  or  cer-  Title ac- 

,  ,  qalred  by 

tiQcate  ot  deposit,  after  its  apparent  maturity  or  actual   tndome. 
dishonor  within  bis  knowledge,  acquires  a  title  equal  to 
that  of  a  transferee  before  such  event. 

N.  Y.  C.  C,  Sec.  1S28. 


TITLE    XVI. 

GENERAL  PROVISIONS. 
Section  3268.  Partiea  may  waive  provisioDS  of  Code. 

Sec.  3268.     Except  where  it  is  otherwise  declared,  the  parties  may 
provisions  of  the  foregoing  fifteen  Titles  of  this  Part,  in   ^ll^S' 
respect  to  the  rights  and  obligations  of  parties  to  con-  ^^•• 
tracts,  are  subordinate  to  the  intention  of  the  parties, 
when  ascertained  in  the  manner  prescribed  by  the  chap- 
ter   on    the  Interpretation  of  Contracts;    and    the   benefit 
thereof  may  be  waived  by  any  party  entitled  thereto, 
qdIcss  such  waiver  would  be  against  public  polic3^ 

N.  Y.  C.  C,  Sec.  1829. 


DIVISION   FOURTH. 


Part    I.  RELIEF. 

II.  SPECIAL  RELATIONS  OP  DEBTOR  AND 
CREDITOR. 

III.  NUISANCE. 

IV.  MAXIMS  OF  JURISPRUDENCE. 

V.  DEFINITIONS    AND    GENERAL    PROVI- 
SIONS. 


PART  I. 


BELIEF. 

Title    I.  Belief  in  General. 

II.   COMPENSATOBT   EeLIEF. 

III.  Specific  Relief. 
17.  Preventive  Eelief. 


TITLE    I. 

relief  in  general.  ' 

Sbctiok  3274.  Species  of  relief. 

3275.  Relief  in  ease  of  forfeiture. 

Sec.  3274.  As  a  general  rule,  compensation  is  the  relief  specieBot 
or  remedy  provided  by  the  law  of  this  State  for  the  vio- 
lation of  private  rights,  and  the  means  of  secaring  their 
observance;  and  specific  and  preventive  relief  may  be 
given  in  no  other  cases  than  those  specified  in  this  Part 
of  the  Civil  Code. 

N.  Y.  C.  C,  Sec.  1830. 

Sec.  3275.     Whenever,  by  the  terms  of  an  obligation,  Reiiefin 

,  .  /»     ^  •  1  •        1  of  ferfeitnre. 

a  party  thereto  incurs  a  forfeiture,  or  a  loss  in  the  nature 
of  a  forfeiture,  by  reason  of  his  failure  to  comply  with  its 
provisions,  he  may  be  relieved  therefrom,  upon  making 
full  compensation  to  the  other  party,  except  in  case  of  a 
grossly  negligent,  wilful  or  fraudulent  breach  of  duty. 

Tboagh  this  doctrine,  especially  ai  applied  to  contracts, 
]g  one  in  its  origin  of  purely  equitable  cognizance,  it  is  now 
to  be  applied  in  all  actions,  and  to  be  considered  in  estimat- 
ing damages,  as  well  as  in  granting  specific  relief  (see  Spaul- 
ding  TS.  Hallenbeck,  39  Barb.,  78). 

N.  Y.  0.  C,  Sec.  1831. 
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TITLE    11. 

COMPENSATORY  RELIEF. 

Chapheb    I.  DAMAGES  IN  GENERAL. 
XL  MEASURE  OF  DAMAGES. 


CHAPTEK  I. 

DAMAGES    IN   GENERAL. 

Articlb    I.  Gbnbral  Principlbb. 
II.  Intbrbbt  as  Damagbs. 

III.   EXBMPLART   DaMAGBB. 


ARTICLE  L 


Person 
imffering 
detriment 
may  recover 
damages. 


Detriment, 
what. 


OBKBRAL  FRIBCIPLBB. 

Section  3281.  Person  suffering  detriment,  may  reoover  damages. 
3282.  Detriment,  what. 
8283.  Injuries  resulting  or  probable  after  suit  brought. 

Sec.  3281.  Every  person  who  suffers  detrimeDt  from 
the  unlawful  act  or  omission  of  another,  may  recover 
from  the  person  in  fault  a  compensation  therefor  in  money, 
which  is  called  damuges. 

N.  Y.  C.  C,  See.  1832. 

Sec.  8282.  Detriment  is  a  loss  or  harm  suffered  in  per- 
son or  property. 

This  word  is  used  in  order  to  avoid  the  repetition  of  the 
words  "  loss  or  barm  "  in  the  numerous  places  in  which 
they  must  otherwise  occur.  Injury  signifies  the  wrongful 
act,  and  not  its  results,  while  on  the  other  hand  there  may 
be  loss  without  iigury.  The  phrase  "  damnum  ahme  imfm' 
ria,**  Is  familiar  to  lawyers.  The  word  "harm''  aiene 
would  be  inadequate  to  express  all  the  meaning  of  '*  loss." 

N.  Y.  C.  C,  Sec.  1833. 


Injuries 
resulting  or 
prolMtble 
after  suit 
brought. 


Sec.  3283.  Damages  may  be  awarded,  in  a  judicial  pro- 
ceeding, for  detriment  resulting  after  the  commencemeDt 
thereof,  or  certain  to  result  in  the  future. 

N.  Y.  C.  C,  Sec.  1834. 


i 
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ARTICLE  II. 

IMTKBKST  AS    DAMAGIS. 

Sectioh  3287.  Person  entitled  to  recover  damages,  may  recover  interest 

thereon. 

3288.  In  actions  other  than  contract. 

3289.  Limit  of  rate  by  contract. 

3290.  Aoeeptance  of  principal  VAi^es  claim  to  interest. 

Sec.  3287.    Every  person  who  is  eDtitled  to  recover  Pertoa 
damages  certain,  or  capable  of  being  made  certain  by  cal-  !^ver 
culation,  and  the  right  to  recover  which  is  vested  in  him  S!l^^over 
upon  a  particular  day,  is  entitled  also  to  recover  interest  thereon, 
thereon  from  that  day,  except  during  such  time  as  the 
debtor  is  prevented  by  law,  or  by  the  act  of  the  creditor, 
from  paying  the  debt. 

N.  Y.  0.  C,  6eo.  1835. 

Sec  3288.    In  an  action  for  the  breach  of  an  obligation   inactions 
not  arising  from  contract,  and  in  every  case  of  oppres-  ^uact?° 
sion.  fraud  or  malice,  interest  may  be  given,  in  the  dis- 
cretion of  the  jury. 

Sedgw.  Dam.,  386,  386;  Wilson  vs.  Conine,  2  Johns., 
280  ;  Bissel  vs.  Hopkins,  4  Cow.,  53  ;  Hyde  vs.  Stone,  7 
Wend.,  354;  Baker  vs.  Weller,  8  Wend.,  504;  Dillerbaok 
vs.  Jerome,  7  Cow.,  294 ;  Beals  vs.  Goernsey,  8  Johns.,  440. 

N.  T.  C.  C,  Sec.  1830. 

Seo.  3289.  Any  legal  rate  of  interest  stipulated  by  a  Limitofrata 
contract  remains  chargeable  after  a  breach  thereof,  as  ^J^**°*^^- 
before,  until  the  contract  is  superseded  by  a  verdict  or 


Other  new  obligation 


This  rale  is  established  in  California,  by  statate  (Kohler 
vs.  Smith,  2  Cal.,  597).  The  common  law  rule  is  other- 
wise. Compare  Lawrence  vs.  Leake  A  Watts  Orphan 
H(ms9y  2  Den.,  577. 

N.  T.  C.  a,  Seo.  1837. 

Seo.  3290.    Accepting  payment  of  the  whole  principal,  Accepunce 
as  such,  waives  all  claim  to  interest.  wa^esciaim 

to  tatereet. 
N.  Y.  C,  C,  Seo.  1838. 


ARTICLE    III. 

BXBMPLART  DAMAGIS. 

Skction  3294.  Exemplary  damages,  in  what  cases  allowed. 


556  CIVIL  CODE. 

Exemplary         Seo.  8294.     In  any  uction  for  the  breach  of  an  obliea- 

damagei.  In        ,  ,    .  "^ 

whatca808      tion  not  arising;  from  contract,  where  the  defendant  has 

allowed .  o  > 

been  guilty  of  oppression,  fraad  or  malice,  actual  or  pre- 
sumed, the  jury,  in  addition  to  the  actual  damages,  may 
give  damages  for  the  sake  of  example,  and  by  way  of 
punishing  the  defendant. 

In  this  the  CommisfiioDers  hare  token  the  rale  aa  now 
settled  in  this  State  by  the  Court  of  Appeals  (Uant  vs.  Ben- 
nett, 19  N.  Y.t  173  ;  and  see  Juhnson  ts.  Jenkins,  24  N.  T., 
262 ;  Fry  vs.  Bennett,  1  Abb.  Pr.,  289 ;  4  Duer,  247 ; 
Brown  vs.  Chadsey,  39  Barb.,  253,  259  ;  Sharon  vs.  Mo- 
sher,  17  Barb.,  51 S).  The  propriety  of  allowing  damage? 
by  way  of  pnnishment  has  been,  ho'wcver,  very  earnestly 
and  ably  questioned.  See  the  disoassion  of  this  subject  in 
Sedgwick  on  Dau.,  3d  od..  Chap.  18,  and  especially  p.  477, 
note  2  ;  and  Appendix. 

N.  Y.  C.  C,  Sec.  1839. 

Note. — The  same  rule  prevails  in  this  State.  (Wilson  vs. 
Middleton,  2  Cal.,  54;  Nightingale  vs.  Soannell,  18  Cal., 
315;  Dorsey  vs.  Manlove,  14  Cal.,  553. 


CHAPTEE  II. 

MEASURE   OF   DAMAGES. 

Article    I.  Damages  for  Breach  op  Contract. 
II.  Daxaoes  for  Wrokgs. 

III.  Penal  Damaobs. 

IV.  General  Provisions. 


ARTICLE  I. 

DAHAOES  FOR  BREACH   OF  CONTRACT. 

Section  3300.  Measure  of  damages  for  breach  of  contract. 
•^301.  Must  be  in  contemplation  of  parties. 

3302.  Of  which  the  parties  have  notice. 

3303.  Damages  must  be  certain. 

8304.  Breach  of  promise  to  pay  liquidated  sum. 
3305.  Dishonor  of  bills  of  exchange. 
3308.  Breach  of  covenant  of  seisin,  etc. 

3307.  Rescission  of  contract  by  covenantee,  when. 

3308.  Breach  of  certain  Code  covenants,  how  determined. 

3309.  Damages  where  title  is  void. 

3310.  Damages  where  title  is  defective  or  disputed. 

3311.  Failure  to  perfect  title  not  to  preclude  obtaining  relief,  when. 

3312.  On  payment  of  costs  before  action  or  jadgment»  covenantor 

may  perfect  title. 
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Section  3813. 
3314. 

3315. 
3316. 
3317. 
3318. 
3319. 
3320. 
3821. 
3322. 
3323. 
3324. 
3325. 
3326. 
3327. 
3328. 
3329. 


Breach  of  Common  Law  Covenant  against  encotabrances. 
Damages  where  encumbrance  is  npon  only  a  part  of  the 

property. 
Breach  of  Special  Code  Covenants  against  encumbrances. 
Breach  of  agreement  to  convey  real  property. 
Breach  of  agreement  to  buy  real  property. 
Breach  of  agreement  to  sell  personal  property,  not  paid  for. 
Breach  of  agreement  to  sell  personal  property,  paid  for. 
Breach  of  agreement  to  pay  for  personal  property  sold. 
Breach  of  agreement  to  buy  personal  property. 
Breach  of  warranty  of  title  to  personal  property. 
Breach  of  warranty  of  quality  of  personal  property. 
Breivch  of  warranty  of  quality  for  special  purpose. 
Breach  of  carrier's  obligation  to  receive  goods,  etc. 
Breach  of  carrier's  obligation  to  deliver. 
Carrier's  delay. 

Breach  of  warranty  of  authority. 
Breach  of  promise  of  marriage. 

Note.— The  following  is  Sec.  1840  of  the  New  York  Civil 

Code,  and  its  references  : 

Sec.  1840.  For  the  breach  of  an  obligation  arising  from 
contract,  the  measure  of  damages,  except  whore  other  wise 
expressly  provided  by  this  Code,  is  the  amount  which  will 
compensate  the  party  aggrieved  for  all  the  detriment  proxi- 
mately caused  thereby,  which  the  party  in  fault  had  noiice 
at  the  time  of  entering  into  the  contract,  or  at  any  time 
before  the  broach,  and  while  it  was  in  his  power  to  perform 
t-  e  contract  on  his  part,  would  be  likely  to  result  from  such 
breach,  or  which,  in  the  ordinary  course  of  things,  would 
be  likely  to  result  therefrom. 

Note  A.— Griffin  vs.  Colver,  16  N.  T.,  489  ;  Had- 
ley  vs.  Baxendale,  9  Exch.,  341 ;  Gee  vs.  Lane.  A 
Yorksh.  Railw.  Co.,  6  H.  A  N.,21l;  Wilson  vs.  L.  Sb 
Y.  Railw.  Co.,  9  C.  B.  [N.  S.],  632 ;  Landsberger  vs. 
Magnetic  Telegraph  Co.,  32  Barb.,  530 ;  Smeed  vs. 
Foord,  1  El.  A  El.,  602,-  Boyd  vs.  Fitt,  14  Irish 
Law,  43. 

Note  B, — This  provision  adopts  the  suggestion  of 
Baron  Bramwell,  in  Gee  vs.  L.  A  Y.  Railw.  Co.  (6 
H.  A  N.,  211),  though  it  is  conceded  that  it  is  not 
undoubted  law.  See  also,  as  to  extraordinary  dam- 
ages, Dunlop  vs.  Uiggins,  1  H.  of  L.  Cas.,  .381. 

Note  0, — This  clause  is  plainly  a  jnst  qualification 
of  the  preceding  one. 

The  three  f  <llowing  sections  have  been  substituted  for  the 

one  New  York  section.     Notes  A,  B,  C,  refer  to  sections 

as  follows :  Note  A^  to  Sec.  3300 ;  Note  B,  to  Sec.  3301  ; 

Note  Cf  to  Sec.  3302.     We  think  the  reasons  for  making 

the  change  will  be  obvious.    The  change  is  only  in  the  form 

of  expression. 

Sbc.  3300.     For   the  breach  of  an  obligation  arising  Measure  of 

from  a  contract,  the  measure  of  damages,  except  where  brSacfc/'^'^ 

otherwi.se  exprensly  provided  by  this  Code,  is  the  amount  ~°*'^'**^*- 
which  will  compensate  the  party  aggrieved  for  all  the 
detriment  proximately  caused  thereby. 

N.  Y.  C.  C,  Sec.  1840. 
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Moflt  be  in 
coQtampU- 
tion  of 
parties. 


Of  which  the 
parties  tiaTe 
notice. 


Damages 
muat  be 
certain. 


Breach  of 
promise  to 
pay  liquida- 
ted lum. 


Dishonor 
of  bills  of 
exchange. 


Breach  of 
covenant  of 
seisin,  etc. 


Seo.  3301.  When  the  detriment  is  reasonably  within 
the  contemplation  of  the  parlies  at  the  time  of  entering 
into  the  contract,  ii  is  proximate  detriment. 

[I^ew  section.]  Based  on  N.  Y.  C.  C,  Sec.  1840. 

Seo.  3302.  When  the  party  in  fault,  at  the  time  of 
entering  into  the  contract,  or  at  any  time  before  breach, 
and  while  it  is  in  his  power  to  perform  the  contract  on 
his  part,  has  notice  of  detriment  which  would,  in  the 
ordinary  course  of  things,  result  from  such  breach,  such 
detriment  is  proximate. 

[New  section.]  Based  on  N.  Y.  C.  C,  Sec.  1340. 

Seo.  3303.  No  damages  can  be  recovered  for  a  breach 
of  contract,  which  are  not  clearly  ascertainable  in  both 
their  nature  and  origin. 

Griffin  TB.  Colrer,  18  N.  Y.,  489,  495. 
K.  Y.  C.  C,  Sec.  1841. 

Sec.  3304.  The  detriment  caused  by  the  breach  of  an 
obligation  to  pay  money  only,  is  deemed  to  be  the  amount 
due  by  the  terms  of  the  obligation,  with  interest  thereon. 

Sedgw.  Dam.,  236  ;  Code  La.,  1929. 
N.  Y.  C.  C,  Sec.  1842. 

Seo.  3305.  For  the  dishonor  of  foreign  bills  of  ex- 
change, the  damages  are  prescribed  by  Socs.  3235,  3237 
and  3238. 

N.  Y.  C.  C,  Seo.  1843. 

Seo.  3306.  The  detriment  caused  by  the  breach  of  a 
Common  Law  Covenant  of  "  seisin,"  of  "  right  to  convey," 
of  "  warranty,"  or  of  "  quiet  enjoyment,"  in  a  grant  of 
real  property,  is  deemed  to  be — 

1.  The  price  paid  to  the  grantor;  or,  if  the  breach  i? 
partial  only,  such  proportion  of  the  price  as  the  value  of 
the  property  affected  by  the  breach  bore,  at  the  time  of 
the  grant,  to  the  value  of  the  whole  property.     . 

2.  Interest  theroon  for  the  time  during  which  the 
grantee  derived  no  benefit  from  the  property,  not  ex- 
ceeding four  years. 

3.  Any  expenses  properly  incurred  by  the  covenantee 
in  defending  his  possession. 

N.  Y.  C.  C,  Sec.  1844. 
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NoTB. — The  ''right  to  oonvej,"  is  not  mentioned  as  a 
Common  Law  Covenant  by  the  Kew  York  rerisors,  in  Sec. 
868,  and  yet  this  section  fixes  a  rule  of  damages  for  a 
broach  of  it.    (See  Sec.  1119  of  this  Code.) 

Sko.  3307.  Where  there  is  a  breach  of  a  Code  Cove-  Resciwion  of 
nant  in  respect  to  a  part  of  or  the  whole  of  the  property,  covenantee, 
or  with  respect  to  any  particular  requirement  of  the  cove- 
nant, the  covenantee  may  elect  to  rescind  the  contract, 
subject  to  the  rules  in  Chap,  II,  Tit.  V,  Part  II,  Div.  Ill, 
on  Eescissionj  or  he  may  have  relief  pursuant  to 'the  fol- 
lowing sections. 

a 

[New  section.]  Note.— See  Sec.  1689. 

Sec.  8308.     The  detriment  caused  by  the  breach  of  the  Breach  of 

certain  Code 

Special  Code  Covenant  ^^  against  prior  grants  made  by  covennnts, 
grantor/'  mentioned  in  Subd.  1,  Sec.  1105,  or  of  the  Gen-  mined. 
eral  Code  Covenant  of  "ownership,"  mentioned  in  Subd. 
1,  Sec.  1106,  is  determined  by  the  five  following  sections. 

[New  section.] 

Seo   3309.     When  the  title  is  void  as  to  the  whole  or  a  namagw 

...       J    .    .  ^  .  where  title 

part,  the  detriment  is —  lavoid. 

1.  The  price  paid  to  the  grantor;  or,  if  the  breach  is 
partial  only,  such  proportion  of  the  price  as  the  value  of 
the  property  affected  by  the  breach  bore,  at  the  time  of 
the  grant,  to  the  value  of  the  whole  property. 

2.  Interest  thereon  for  the  time  during  which  the 
grantee  derived  no  benefit  from  the  property,  not  ex- 
ceeding four  years. 

N.  Y.  C.  C,  Sec.  1844— modified. 

Sec.  3310.     When  the  title  or  possession  is  defective  Damages 
or  disputed,  but  is  capable  of  beine:  perfected  by  judicial  isdefective 

.if  A'  *i  •  u  /u  '  ordieputed. 

or  other  proceedings,  or  otherwise,  or  when  there  is  a . 
paramount  title,  the  covenantee  may  elect  to  retain  the 
property  and  perfect  the  title  or  possession,  or  purchase 
the  paramount  title,  and  in  such  case  the  expenses  prop- 
erly incurred,  not  exceeding  the  original  amount  of  pur- 
chase money  paid,  shall  be  the  measure  of  damages. 

[New  section.] 

Seo.  3311.     If  the  covenantee,  in   good   faith,  under-  toperfect 
takes  to  recover  or  defend  the  possession,  or  to  obtain  or  prTOiSSe'*' 
perfect  the  title,  and  fails  to  accomplish  such  undertaking,  ^^ffwLn. 
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he  is  oot  precluded  from  obtainiug  relief  ander  Ihe  three 
preceding  sectiooB. 

[New  seotioD.] 

On  payment       Sko   3812.     The  Covenantor,  at  any  time  before  action, 

of  costs  be-  '  '' 

fore  action     or  judgment  in  an  action  on  the  covenant,  on  payment 
oorenantor     of  costs,  if  any,  may  make  good  the  covenant  by  supply- 

mar  perfect 

title.  ing  a  paramount  title,  or  perfecting  the  title  granted,  or 

by  performing  any  act  which,  if  performed  before  the  exe- 
cution of  the  covenant,  would  have  prevented  the  breach. 

[New  seotioD.] 

a 

Bj~cJ>of  Seo.  3313.     The  detriment  caused  by  the  breach  oft 

Common  ^ 

^'t  teSnst  ^^'^'^^'^  1^^^  Covenant  against  encumbrances,  in  a  grant 
encom-         of  an  cstatc  in  real  property,  is  deemed  to  be  the  amoant 
which  has  been  actually  expended  by  the  covenantee  in 
extinguishing  either  the  principal  or  interest  thereof. 

N.  Y.  C.  C,  Sec.  1845— divided. 

Damages  Sec.  3314.     If  the  encumbrancc  mentioned  in  the  pre- 

wliere  en-  ^  ^ 

cumbrance     Ceding  scctiou  is  upou  Only  a  part  of  the  property  in- 
a  part  of  the  cluded  in  the  grant,  the  amount  of  damaires  for  the  prin- 

property.  .  ,  . 

cipal  extinguished  must  be  a  proportion  of  the  price  paid 
to  the  grantor,  equivalent  to  the  relative  value,  at  the 
time  of  the  grant,  of  the  property  affected  by  the  breach, 
as  compared  with  the  whole;  or,  in  the  latter  case,  inter- 
est on  a  like  amount. 

N.  Y.  C.  C,  Seo.  1846— divided. 

Breach  of  Seg.  8315.     The  detriment  caused  by  the  breach  of  the 

Covenants      Spccial  Codc  Covenant  "  against  encumbrances  imposed 
cnmbrancea.   Or  Suffered  by  the  grantor,"  mentioned  in  Subd.'2,  Sec 
1105,  and  of  the  General  Code  Covenant  '^  against  encum- 
brances," mentioned  in  Snbd.  2,  Sec.  1106,  muHt  be  deter- 
mined by  ihe  provisions  of  th(^  two  preceding  sections 

Breach  of  Sec.  3816.     The  detriment  causcd  by  the  breach  of  an 

afjeement  ,  .      ,  . 

to  convey  agreement  to  convey  an  estate  m  real  property,  is  deenieu 
erty."*"*^*  to  bc  the  pricc  paid,  and  the  expenses  properly  incurred 
in  examining  the  title  and  preparing  the  necessary  papers, 
with  interest  thereon;  but  adding  thereto,  in  case  of  bad 
faith,  the  difference  between  the  price  agreed  to  be  paid 
and  the  value  of  the  estate  agreed  to  be  conveyed,  at  the 
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tinio  of  tho  breach,  and  the  expenses  properly  incurred 
in  preparing  to  enter  upon  the  Jand. 

N.  y.  C.  C,  Sec.  1846. 

Sec.  3317.     The  detriment  caused  by  the  breach  of  an   Breach  of 
agreement  to   purchase   an   estate   in   real   property,  is  toboj^reai 
deemed  to  be  the  excess,  if  any,  of  ihe  amount  which  ^'^^  ^' 
would  have  been  due   to  the  seller,  under  the  contract, 
over  the  value  of  the  property  to  him. 

By  the  present  law  of  this  State,  one  who  has  agreed  to 
seU  real  property  may  recover  the  fuU  contract  price  from 
the  purchaser,  without  actually  transferring  the  title  to  him, 
if  he  oflfercd  tu  do  so  before  commencing  the  action  (Rich- 
ards ya.  Ediok.  17  Barb.,  200  ;  Franchot  vs.  Leach.  5  Cow., 
506),  unless  he  has  actually  sold  the  property  to  a  third  per- 
son (Wilson  VH.  Holden,  16  Abb.  Pr.,  133).  This  rule  is, 
however,  an  unjust  one,  as  was  admitted  in  Richards  vs. 
Ediok  (17  Barb.,  260),  where  it  was  said  that  if  the  ques- 
tion was  a  new  one,  the  rule  stated  in  the  text  should  be 
adopted,  but  that  the  contrary  was  too  well  settled  in  this 
State  to  be  changed  by  judicial  intervention.  This  section 
follows  tho  rule  which  is  settled  in  England  (Laird  vs.  Pim., 
7  M.  A  W.,  474). 

N.  Y.  C.  C,  Sec.  1847. 

Sec.  3318.     The  detriment  caused  by  the  breach  of  a  Breach  of 
seller's  agreement  to  deliver  personal  property,  the  price  ISTpSSnai 
of  which  has  not  been  fully  paid  in  advance,  is  deemed  pSdfo]\  "^ 
to  be  the  excess,  if  an\*,  of  the  value  of  the  property  to 
the  buyer,  over  the  amount  which  would  have  been  due 
to  the  seller  under  the  contract,  if  it  had  been  fulfilled. 

N.  Y.  C.  C,  See.  1848. 

Sko.  3319.     The  detriment  caused  by  the  breach  of  a  Breachof 
seller's  agreement  to  deliver  personal  property,  the  price  ISi^JSSLi 
of  which  bus  been  fully  paid  to  him  in  advance,  is  deemed  ^.Tfon 
to  be  the  same  as  in  case  of  wrongful  conversion. 

N.  Y.  C.  C,  Sec.  184». 

Sec.  3320.     The  detriment  caused  by  the  breach  of  a  Breachof 
buyer's  agreement  to  accept  and  pay  for  personal  prop-  to^yfor 
erty,  the  title  to  which  is  vested  in  him,  is  deemed  to  be   p^rty 
the  contract  price.  ** 

N.  Y.  0.  C,  Sec.  1850. 

Sbo.  3321.     The  detriment  caused  by  the  breach  of  a  Breachof 

buyer's  agreement  to  accept  and  pay  for  personal  prop-  bS^"«n!j 

erty,  tho  title  to  wliicli  is  not  vested  in  him,  is  deemed   p^'P""^- 

to  be: 
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Breach  of 
warranty 
of  title  to 
personal 
property. 


Breach  of 
warranty 
of  quality 
of  peraoual 
property. 


Breach  of 
warranty 
of  quality 
for  special 
purpoee* 


1.  If  the  property  has  been  resold,  pursuant  to  Sec. 
3049,  the  excess,  if  any,  of  the  amount  due  from  the 
buyer,  under  the  contract,  over  the  net  proceeds  of  the 
resale;  or, 

2.  If  the  property  has  not  been  resold  in  the  manner 
prescribed  by  Sec.  3049,  the  excess,  if  any,  of  the  amoant 
due  from  the  buyer,  under  the  contract,  over  the  value 
to  the  seller;  together  with  the  excess,  if  any,  of  the 
expenses  properly  incurred  in  carrying  the  property  to 
market,  over  those  which  would  have  been  incurred  for 
the  carriage  thereof,  if  the  buyer  had  accepted  it. 

This  proTision  seems  to  be  only  reasonable.  Some  thiigt 
are  marketable  only  in  large  cities,  yet  are  manufactured  or 
owned,  in  many  cases,  by  persons  living  in  the  coantry.  If 
such  things  should  be  bought  by  a  resident  of  the  coontry, 
the  expense  of  forwarding  them  to  him  might  be  Criiliafi 
compared  with  the  expense  of  transportation  to  the  nearest 
market.  Justice  to  the  buyer  requires  that  the  market  price 
should  be  allowed  to  him,  but  justice  to  the  seller  requires 
that  he  should  be  allowed  the  increased  cost  of  sending  tbe 
things  to  market. 

N.  Y.  C.  C,  Sec.  1851. 

r 

Sec.  3322.  The  detriment  caused  by  the  breach  of  a 
warranty  of  the  title  of  personal  property  sold,  is  deemed 
to  be  the  value  thereof  to  the  buyer,  When  he  is  deprived 
of  its  possession,  together  with  any  costs  which  he  has 
become  liable  to  pay,  in  an  action  brought  for  the  prop- 
erty by  the  true  owner. 

A  different  rule  has  been  laid  down  in  this  State,  eoDfora- 
ing  to  the  rule  concerning  real  property  (Armstrong  ti. 
Percy,  5  Wend.,  535);  but  this  section  states  the  Uw  si  it 
appears  to  be  in  England  (see  Simons  vs.  Patchett,  7  E.  A 
*  B.,  568),  and  as  appears  to  be  most  in  accordance  with  gen- 
eral principles. 

N.  Y.  C.  C,  Sec.  1863. 

Sec.  3323.  The  detriment  caused  4)y  the  breach  of  a 
warranty  of  the  quality  of  personal  property,  is  deemed 
to  be  the  excess,  if  any,  of  the  value  which  the  property 
would  have  had,  at  the  time  to  which  the  warranty  re- 
ferred, if  it  had  been  complied  with,  over  its  actual  value 
at  that  time. 

N.  Y.  C.  C,  Sec.  1853. 

Seo.  3324.  The  detriment  caused  by  the  breach  of  a 
warranty  of  the  fitness  of  an  article  of  personal  property 
for  a  particular  purpose,  is  deemed  to  be  that  which  i8 
defined  by  the  last  section,  together  with  a  fair  compen- 
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Nation  for  the  loss  iDCurred  by  an  effort  in  good  faith  to 
use  it  for  sacb  purpose. 

N.  T.  C.  C,  Sec.  1854. 

Seo.  3325.    The  detriment  caused  by  the  breach  of  a  Breach  of 

carrier's 

carrier's  obligation  to  accept  freight,  messages  or  passen-  obligation 
gers,  is  deemed  to  be  the  difference  between  the  amount  goods,  etc. 
which  he  had  a  right  to  charge  for  the  carriage,  and  the 
amount  which  it  would  be  necessary  to  pay  for  th'e  same 
service,  when  it  ought  to  be  performed. 

N.  Y.  C.  0.,  Sec.  1856. 

Seo.  3326.     The  detriment  caused  by  the  breach  of  a  Breaohof 

carrier's 

carrier's  obligation  to  deliver  freight,  where  he  has  not  obligation 
converted  it  to  his  own  use,  is  deemed  to  be  the  value 
thereof,  at  the  place  and  on  the  day  at  which  it  should 
have  been  delivered,  deducting  the  freightage  to  which 
he  would  have  been  entitled,  if  he  had  completed  the 
delivery. 

N.  T.  C.  C,  Sec.  1856. 

Sec  3327.  The  detriment  caused  by  a  carrier's  delay  OOTier's 
in  the  delivery  of  freight,  is  deemed  to  be  the  deprecia-  ^*^^* 
tion  in  the  intrinsic  value  of  the  freight  during  the  delay, 
and  also  the  depreciation,  if  any,  in  the  market  value 
thereof,  otherwise  than  by  reason  of  a  depreciation  in  its 
intrinsic  value,  at  the  place  where  it  ought  to  have  been 
delivered,  and  between  the  day  at  which  it  ought  to  have 
been  delivered,  and  tho  day  of  its  actual  delivery. 

The  rule  here  adopted  is  sapporied  by  the  weight  of  au- 
thority, and,  aa  the  Commissioners  believe,  by  the  weight  of 
reason.  It  is  to  be  observed  that  the  latter  branch  of  the 
rale  does  not  include  the  former.  Goods  may  advance  in 
the  market,  and  yet  be  so  injured  by  delay  as  to  diminish 
their  intrinsic  value.  The  carrier  ought  not  to  benefit  by 
his  own  fault 

N.  Y.  C.  C,  Seo.  1857. 

Sec.  3328.  The  detriment  caused  by  the  breach  of  a  Breach  of 
warranty  of  an  agent's  authority,  is  deemed  to  be  the  J^ltbi^ty.^ 
amount  which  could  have  been  recovered  and  collected 
from  his  principal  if  the  warranty  had  been  complied 
with,  and  the  reasonable  expenses  of  legal  proceedings 
taken,  in  good  faith,  to  enforce  the  act  of  the  agent 
against  his  principal. 

K.Y.  C.  C,  Sec.  1858. 
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Sec.  3329.    The  damages  for  the  breach  of  a  promiA) 
of  marriage  rest  in  the  sound  discretion  of  the  jnry. 

Southard  vs.  Rexford,  6  Cow.,  S54 ;  we  JohnioB  rt.  Jen- 
kins, 24  N.  Y.,  252.' 

N.  T.  0.  C,  Seo.  1859. 


ARTICLE    II. 


Breach  of 
obligation 
otht  r  than 
contract. 


Wrongfol 
occnpation 
cf  real 
J  luijcrty. 


WUfal  hold- 
ng  OTer. 


DAMAOBS  FOB  WB09GS. 

8jscti05  3333.  Breach  of  obligation  other  than  contract. 
8334.  Wrongful  ocoupaUon  of  real  property. 
3335.  Wilful  holding  over. 
3338.  Conyenion  of  personal  property. 

3337.  Same. 

3338.  Damages  of  lienor. 

3339.  Seduction. 

3340.  Injuries  to  animals. 

• 

Sec.  8333.  For  the  broach  of  an  obligation  not  arising 
from  contract,  the  measure  of  damages,  except  where  oth- 
erwise expressly  provided  by  this  Code,  is  the  amonnl 
which  will  compensate  for  all  the  detriment  proximately 
caused  thereby,  whether  it  could  have  been  anticipated 
or  not. 

N.  Y.  C.  C,  Sec.  1880. 

Sec.  3334.  The  detriment  caused  by  the  wrongfol  oc- 
cupation of  real  property,  in  cases  not  embraced  in  Sees. 
3335,  3344,  3345  and  8346,  is  deemed  to  be  the  value  of 
the  use  of  the  property  for  the  time  of  such  occapation, 
not  exceeding  six  years  next  preceding  the  commence- 
ment of  the  action  or  proceeding  to  enforce  the  right  to 
damages,  and  the  costs,  if  any,  of  recovering  the  pus- 
session. 

N.  Y.  C.  C,  Sec.  1881. 

Sec.  3335.  For  wilfully  holding  over  real  property,  by 
a  person  who  entered  upon  the  same,  as  guardian  or 
trustee  for  an  infant,  or  by  right  of  an  estate  terminable 
with  any  life  or  lives,  after  the  termination  of  the  trust 
or  particular  estate,  without  the  consent  of  the  party  im- 
n.'ediately  entitled  after  such  termination,  the  measure  of 
damages  is  the  value  of  the  profits  received  during  8ach 
holding  over. 

N.  Y.  C.  C,  Sec.  1862. 
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Sec.  3336.     The  detriment  caused  by  the  wrongful  con-  conversion 

_  -  ,  II  ^f  personal 

vei»6ion  of  personal  property,  is  presumed  to  be —  propenj, 

1.  The  value  of  the  property  at  the  time  of  the  conver- 
sion, with  interest  from  that  time,  or,  where  the  action 
has  been  prosecuted  with  reasonable  diligence,  the  highest 
market  value  of  the  property  at  any  time  between  the 
conversion  and  the  verdict,  without  interest,  at  the  option 
of  the  injured  party;  and, 

2.  A  fair  compensation  for  the  time  and  money  pro- 
perly expended  in  pursuit  of  the  property. 

N.  Y.  C.  C,  Sec.  1863. 

Sec.  3337.     The  presumption  declared  by  tho  last  sec-  same. 
tion  cannot  be  repelled,  in  favor  of  one  whose  possession         ' 
was  wrongful  from  the  beginning,  by  his  subsequent  ap- 
plication of  the  property  to  the   benefit  of  the  owner, 
without  his  consent. 

N.  Y.  C.  C,  Sec.  18M.  • 

Seo.  3398.  One  having  a  mere  lien  on  personal  pro-  S*^*****^ 
perty,  cannot  recover  greater  damages  for  its  conversion, 
from  one  having  a  right  thereto  superior  to  his,  after  his 
lien  is  discharged,  than  the  amount  secured  by  the  lien, 
and  the  compensation  allowed  by  Sec.  3336  for  loss  of 
time  and  expenses. 

N.  Y.  C.  C,  Sec.  1865. 

Sko.  3339.     The  damages  for  seduction  rest  in  the  sound  sedacUon. 
discretion  of  the  jury. 

N.  Y.  C.  C,  Seo.  186«. 

Sec.  3340.     For   wrongful   injuries   to   animals,  being   iiuuriosto 
subjects  of  property,  committed  wilfully,  or  by  gross  neg- 
ligence, in  disregard  of  humanity,  exemplary  damages 
may  be  given. 

N.  Y.  C.  C,  Sec.  18«7. 


ARTICLE  III. 

PKNAL  DA1IAGK8. 

Sbctiom  3344.  Failure  to  quit,  after  notice. 
3346.  Tenant  wilfully  holding  over. 

3346.  Forcible  exclusion  from  possession  of  real  property. 

3347.  Iiguries  to  trees,  etc. 

3348.  Injuries  inflicted  in  a  duel. 

3349.  Same. 
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Sec.  3844.  For  the  failare  of  a  tenant  to  give  np  the 
premises  held  by  him,  when  he  has  given  notice  of  his  in- 
tention to  do  so,  the  measure  of  damages  is  doable  the 
rent  which  he  ought  otherwise  to  pay. 

N.  Y.  C.  C,  See.  18«8. 

Sec.  3345.  For  wilfully  holding  over  real  property,  by 
a  tenant,  after  the  end  of  his  term,  and  after  notice  to 
quit  has  been  duly  given,  and  demand  of  possession  made, 
the  measure  of  damages  is  double  the  yearly  value  of  tbq 
property,  for  the  time  of  withholding,  in  addition  to  com- 
pensation for  the  detriment  occasioned  thereby. 

N.  T.  C.  C,  Sec.  18e». 

NoTB.— SeoB.  791  and  792  of  thin  Code  must  be  nibeti- 
tuted  for  the  two  preceding  sections,  before  adoption. 
Their  sameness  of  subject  and  difference  of  localitj  wu 
discovered  too  late  to  remedy  in  this  print — one  of  the  littk 
accidents  in  rerision. 

Sec.  3346.  For  forcibly  ejecting  or  excluding  a  person 
from  the  possession  of  real  property,  the.  measure  of  dam- 
ages is  three  times  such  a  sum  as  would  compensate  for 
the  detriment  caused  to  him  by  the  act  complained  of. 

N.  Y.  C.  C,  Sec.  1870. 

Note. — Change  Sec.  1174  (C.  C.  P.)  to  correspond  wiA 
the  three  preceding  sections,  or  change  these  sectiom  to  oor 
respond  with  that. 

Seo.  3347.  For  wrongful  injuries  to  timber,  trees  or 
underwood  upon  the  land  of  another,  or  removal  thereof, 
the  measure  of  damages  is  three  times  such  a  earn  ia 
would  compensate  for  the  actual  detriment,  except  where 
the  trespass  was  casual  and  involuntary,  or  committed 
under  the  belief  that  the  land  belonged  to  the  tiospasser, 
or  where  the  wood  was  taken  by  the  authority  of  high- 
way officers  for  the  purposes  of  a  highway ;  in  which 
cases  the  damages  are  a  sum  equal  to  the  actnal  detri- 
ment. 

N.  Y.  C.  C,  Sec.  1871. 

Sec.  3348.  If  any  person  slays  or  permanently  disa- 
bles another  person  in  a  duel  in  this  State,  the  slajer  shall 
provide  for  the  maintenance  of  the  widow  or  wife  of  the 
person  slain  or  permanently  disabled,  and  for  the  minor 
children,  in  such  manner  and  at  such  cost,  either  by 
^ggi*6g&te   compensation   in  damages  tb  each,  or  by  a 
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monthly,  quarterly  or  annaal  allowance,  to  be  determined 
by  the  Court. 

[New  section.]  Based  on  Stats.  1865, 152. 

Seo.  3349.     If  any  person  slays  or  permanently  disa-  Same. 
bles  another  person  in  a  duel  in  this  State,  the  slayer 
shall  be  liable  for  and  shall  pay  all  debts  of  the  person 
slain  or  permanently  disabled. 

[New  section.]  Based  on  Stats.  1855,  152. 


ARTICLE   IV. 

OENERAL   PROVISIONS. 

Section  .^353.  Value,  how  estimated  in  favor  of  seller. 

3354.  Value,  how  estimated  in  favor  of  buyer. 

3355.  Property  of  peculiar  value. 

3356.  Value  of  thing  in  action. 

3357.  Damages  allowed  in  this  chapter,  exclusive  of  others. 

3358.  Liniitation  of  damages. 

3359.  Damages  to  be  reasonable. 

3360.  Nominal  damages. 

Sec.  3353.     In  estimating  damages,  the  value  of  prop-  vaiue,  how 
erty,  to  a  seller  thereof,  is  deemed  to  be  the  price  which   "*{KSr*of 
he  could  have  obtained  therefor  in  the  market  nearest  to  ""®''" 
the  place  at  which  it  ^hould  have  been  accepted  by  the 
buyer,  and  at  such  time  after  the  breach  of  the  contract 
as  would  have  sufficed,  with  reasonable  diligence,  for  the 
seller  to  effect  a  resale. 

N.Y.  CO.,  Sec.  18727 

« 

Sec.  335i.     In  estimating  damages,  except  as  provided   vaiue,  how 
by  Sees.  3355  and  b356,  the  value  of  property,  to  a  buyer  infavorof 
or  owner  thereof,  deprived  of  its  possession,  is  deemed  to     °^*'' 
be  the  price  at  which  he  might  have  bought  an  equiva- 
lent thing  in  the  market  nearest  to  the  place  where  the 
property  ought  to  have  been  put  into  his  possession,  and 
at  such  time  after  the  breach  of  duty  upon  which  his  right 
to  damages  is  founded  as  would  suffice,  with  reasonable 
diligence,  for  him  to  make  such  a  purchase. 

N.  Y.  C.  C,  Sec.  1873. 

Sec   3355.      Where  certain   proj.erty   has  a  peculiar  Propertr 
value   to  a  person  recovering  damages  for  deprivation   ^LSeT 
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thereof,  or  injury  thereto,  that  may  be  deemed  to  be  its 
value  against  one  who  had  notice  thereof  before  incurring 
a  liability  to  damages  in  respect  thereof,  or  against  a 
wilful  wrong-doer. 

N.  Y.  C.  C,  Sec.  1874. 

Sec.  3356.  For  the  purpose  of  estimating  damages, 
the  value  of  a  thing  in  action  is  presumed  [prima  facie] 
to  be  equal  to  that  of  the  property  to  which  it  entitles 
its  owner. 

N.  Y.  C.  C,  Sec.  1876. 

Note. — The  words  "  prima  facie  "  hare  beea  inserted  ti 
the  text  of  the  New  York  Civil  Code,  to  avoid  the  doubt  ti 
between  conclusive  and  prima  facie  presumptions. 

ixunages  Sec.  3357.     The  daniai^es  prescribed   bv  this  chapter 

aUoweilin  i      .  «  i  i  i     * 

this  chapter,  are  exclusivo  of  exemplary  damages  and  interest,  e:Kccpt 
others.  where  those  are  expressly  mentioned. 

N.  Y.  C.  C,  Sec.  187«. 

Sec.  3358.  Notwithstanding  the  provisions  of  this 
chapter,  no  person  can  recover  a  greater  amount  in 
damages  for  the  breach  of  an  obligation,  chan  he  could 
have  gained  by  the  full  performance  thereof  on  both 
sides,  except  in  the  cases  specified  in  the  articles  on  £x- 
emplari/  Damaya  and  Penal  Damage$,  and  in  Sees.  3329, 
3339  and  3340. 

This  is  an  established  principle  of  equity  (Skinner  Tf. 
White,  17  Johns.,  367 j  rev'g  S.  C,  2  Johns.  Ch.,  5M), 
which,  since  the  union  of  law  and  equity,  should  be  rec- 
ognized as  a  rule  of  damages.  See  a  decision  upon  t 
similar  question  in  Russell  vs.  Roberts,  'i  £.  D.  Smith,  31S. 

N.  Y.  C.  C,  Sec.  1877. 


Limitation 
of  damages. 


Damages  to 
be  reason* 
able. 


Sec.  3359.  Damages  must,  in  all  cases,  bo  reasonable, 
and  where  an  obligation  of  any  kind  appears  to  create  a 
right  to  unconscionable  and  grossl}''  oppressive  d.'troages, 
contrary  to  substantial  justice,  no  more  than  reasonable 
damages  can  be  recovered. 

James  vs.  Morgan,  2  LeviuE,  111 ;  Tbomborow  vs.  Whit- 
acre,  2  Ld.  Raym.,  1164.  In  the  first  case,  the  defendaat 
had  agreed  to  pay,  for  a  horse  sold  to  him,  a  farthing  for 
his  first  shoe  naU,  two  farthings  for  the  second,  four  for  the 
third,  and  so  on,  for  the  thirty >two  nails  in  the  horse's  shoes. 
This,  of  course,  amounted  to  many  thousand  pounds  ster- 
ling, for  which  the  plaintiff  sued.  But  the  Court  directed 
the  jury  to  assess  the  damages  at  the  actnal  ralae  of  tbe 
horse,  which  was  fi»und  to  be  eight  pounds.  In  the  Utter 
case,  a  somewhat  similar  bargain  was  entered  into,  the  daa- 
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ajres  claimed  being  an  enormuns  sum.  The  action  was  sus- 
tained on  den^urrer,  and  it  appears  that  the  Court  was»  at 
first,  about  to  give  judgment  for  the  whole  sum  demanded ; 
but  an  umieua  eurim  mentioning  the  case  of  James  vs.  Mor- 
gan, the  action  was  settled,  under  an  intimation  of  the 
Court,  by  the  repayment  of  the  consideration  received  for 
the  contract  (28.  6d.),  and  costs* 

N.  Y.  C.  C,  Sec.  1878. 

Sec.  3360.     When  a  breach  of  duty  has  caused  no  ap-   Nominal 

damages. 

preciable  detriment  to  the  party  aftected,  he  may  yet  re- 
cover nominal  damages. 

N.  Y.  C.  C,  Sec.  1879. 


TITLE     III. 

SPECIFIC  AND  PREVENTIVE  RELIEF. 

Chapter    I.  OENERAL  PRINCIPLES. 
IL  SPECIFIC  RELIEF. 
III.  PREVENTIVE  RELIEF. 


10 


CHAPTER  I. 

GENERAL   PRINCIPLES. 

Sbction  3366.  Specific  relief,  etc.,  when  allowed. 

3367.  Specific  relief,  how  given. 

3368.  Preventive  relief,  how  given. 

3369.  Not  to  enforce  penalty,  etc. 

Sec.  3366     Specific  or  preventive  relief  may  be  given   specific 
in  the  cases  specified  in  this  Title,  and  in  no  others.  wben'^^^" 

N.  Y.  C.  C,  Sec.  1880.  allowed. 

Sec.  .:367.    Specific  relief  is  tjiven —  specific 

1.  By  taking  possession  of  a  thing,  and  delivering  it  to  gtren*. 
a  eiuimant.  • 

2.  Ey  compelling  a  party  himself  to   do  that  which 
ought  to  be  done;  or, 

3.  By  declaring  and  determining  the  rights  of  parties, 
otherwise  than  by  an  award  of  damages. 

The  first  includes  the  ordinary  remedies  in  the  common 
law  actions  of  ejectment  and  replevin,  or,  as  they  may  be 
called  under  the  Code,  actions  for  land  and  actions  for 
chattels. 
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The  second  inc1ade<  the  speoifio  performance  of  con- 
tracts,  the  delivery  of  things  wrongfully  detained,  the  sur- 
render of  instruments  to  be  cancelled,  etc. 

The  third  includes  all  cases  in  which  a  right  is  deter- 
mined, without  ulterior  measures.  Thus  a  contract  may  be 
declared  void,  although  the  instrument  containing  it  is  lost; 
a  judgment  may  be  annulled  for  fraud ;  the  occupant  of 
land  may  be  declared  to  have  a  good  title  as  against  a 
claimant  who  does  not  himself  sue,  etc. 

.  N.  Y.  C.  C,  Sec.  1881. 

Preventive         Sec.  3368,     Preventive  relief  is  given  by  prohibiting  a 
given.  party  from  doing  that  which  ought  not  to  be  done. 

N.  Y.  0.  C,  Sec.  1882. 

enfoiw  ®*^*  ^^^^*    Neither  specific  nor  preventive  relief  can  be 

penaity.etc.   granted  to  enforce  a  penal  law,  except  in  a  case  of  naisancc, 
nor  to  enforce  a  penalty  or  forfeiture  in  any  case. 

N.  Y.  C.  C,  Sec.  1883. 


CHAPTER  II. 

BPEGIFIO    RELIEF. 


Articlb      I.  Possession  of  Rbal  Propertt. 

II.  PossRSSioN  OP  Personal  Propbrtt. 

III.  Specific  Performance  of  Obligations. 

IV.  Revision  of  Contracts. 
V.  Rbkcission  of  Contracts. 

VI.  Cancellation  of  Instrumxnts. 


ARTICLE  I. 
possession  of  real  propertt. 
Section  3375.  Judgment  for  possession  or  title. 

Judgment  Sec  3b76.     A  persou  entitled  to  specific  real  property, 

Bionorutie.  by  rcason  either  of  a  perfected  title,  or  of  a  claim  to  title 
which  ought  to  be  perfected,  may* recover  the  same  in  the 
manner  ptescribod  by  the  Code  of  Civil  Procedube, 
either  by  a  judgment  for  its  possesbion,  to  be  executed 
by  the  Sheriff,  or  by  a  judgment  requiring  the  other 
party  to  perfect  the  title,  and  to  deliver  possession  of  the 
property. 

N.  Y.  C.  C,  Sec.  1884. 

Note. — See  See.  1213  upon  the  same  subject    Compare, 
and  expunge  one  or  the  other. 
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ARTICLB  II. 


POSSBSSION  OF  PERSONAL    PBOPERTT. 


dellTer. 


Sbotiok  3379.  Jadgment  for  delivery. 

3380.  When  holder  may  be  compelled  to  deliver. 

Sbo.  3379.    A  person  entitled  to  the  immediate  pos-  Jodj^ment 
sesdion   of  specific  personal   property  may  recover  the    °'     **'^* 
same  in  the  manner  provided  by  the  Code  of  Civil  Pro- 
cedure. 

N.  Y.  C.  C,  Sec.  1886. 

Sec.  33S0.    Any  person  having  the  possession  or  con-  when  holder 
troi  of  a  particular  article  of  personal  property,  of  which   ^fedto 
be  is  not  the  owner,  may  be  compelled  specifically  to  de- 
liver it  to  the  person  entitled  to  its  immediate  possession, 
in  either  of  the  following  cases : 

1.  When  the  thing  claimed  is  held  subject  to  an  express 
trast  in  favor  of  the  claimant. 

2.  When  pecuniary  compensation  would  not  afford  ad- 
equate relief  for  the  loss  of  the  thing  claimed ;  or, 

3.  When  it  would   be  extremely  difficult  to  ascertain 
the  actual  damage  caused  by  its  loss. 

This  section  is  intended  to  provide  for  the  relief  granted 
by  Courts  of  equity  in  the  cases  specified.  The  ordinary 
remedy  in  an  action  fur  chattels  may  be  evaded  by  any  one 
who  has  sufiBcient  means  to  pay  their  value,  by  the  exeroiso 
of  a  little  ingenuity.  Accordingly,  Courts  of  equity  have 
long  intervened  to  compel  a  wrong-doer  Aim«e(^  to  deliver  up 
the  things  detained  by  him. 

It  will  be  observed  that  this  remedy  is  not  confined  to 
cases  of  wrongful  possession.  It  may  often  happen  that  one 
who  holds  a  thing  in  trust  may  secretly  design  to  make  a 
wrongful  disposition  of  it,  and  that  the  owner  may  have  an 
intimation  or  suspicion  of  this  design,  but  no  legal  evidence 
of  it.  A  demand  before  suit  might  lead  to  a  sudden  dispo- 
sition of  the  thing,  and  result  in  its  total  loss.  The  owner 
ought,  therefore,  to  be  allowed  to  sue  without  a  prior  de- 
mand, subject  to  the  discretion  of  the  Court  as  to  costs,  if  it 
appears  that  he  has  made  unnecessary  litigation  (see  Bruce 
vs.  Tilson,  25  N.  Y.,  194).  But  the  section  is  so  restricted 
as  not  to  include  the  case  of  a  thing  agreed  to  be  sold. 

The  inadequacy  of  compensation  in  damages  is  the  true 
test  of  a  plaintifTs  right  to  this  special  relief  (North  vs. 
Great  Northern  Railw.  Co.,  2  Giff..  69).  Thus  freight  cars 
fur  use  upon  a  railway  were  decreed  to  be  delivered  up,  on 
the  ground  that  similar  cars  could  not  be  bought  ready 
made,  and  that  compensation  in  damages  would  not  cover 
the  loss  which  would  be  caused  by  delay  (id).  It  is  not, 
therefore,  deemed  advisable  to  attempt  any  enumeration, 
in  the  text  of  the  Code,  of  the  articles  which  may  be  recov- 
ered by  this  process.  There  would  be  little  danger  of  in- 
justice being  done,  if  this  remedy  should  be  more  widely  ap- 
plied. A  summary  of  the  principal  cases  in  which  a  specific 
delivery  has  been  enforced,  may  however  be  useful. 

Courts  of  equity  have  compelled  the  delivery  of  old 
and  rare  paintings  (Lowther  vs.  Lowther,  13  Ves.,  95),  of 
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family  paintiogi  (Hunt  vi.  Monltrio,  1  Bosw.,  631 ;  aJPd  in 
Ct-  of  Appeals),  of  an  ancient  altar  piece  in  silrer,  with  a 
Greek  insoription  (Somerset  vs.  Cookson,  3  P.  Wms.,  389), 
of  a  gold  snuff  box  (Fells  vs.  Reed,  3  Ves..  70),  of  beir 
looms  (Macclesfield  vs.  Davis,  3  Ves.  A  B.,  18  ;  Pumj  ▼«. 
*  Pusey,  1  Vern..  273),  of  family  plate  (Geoffry  vs.  BaTia, 
Gary,  34),  of  jewels  (Saville  vs.  Tankred,  1  Ves.  Sr.,  101  ; 
Belt.  Su|/p.,  70  ;  Young  vs.  Eurrel,  Gary,  54),  of  farm  stock 
(Nutbruvtn  vs.  Thornton,  10  Ves.,  159),  of  masonic  regalia 
(Lloyd  vs.  Loafing,  6  Ves.,  773),  of  mortgage  deeds  (Jack- 
son vs.  Butler,  2  Atk.,  306;  Knye  vs.  Moore,  1  Sim.  A  S., 
61),  of  books  of  account  (Evans  vs.  Van  Hall,  Clarke,  26; 
Lingan  vs.  Simpson,  1  Sim.  A  S.,  600),  and,  in  slave  States, 
of  particular  slaves  (Hall  vs.  Glark,  12  Sme.  A  N.,  189; 
Butler  vs.  Hieks,  11  id.,  70;  Murpby  vs.  Clark,  1  id.,  221  ; 
Dudley  vs.  Mallory,  4  Geo.,  52  ;  Kims  vs.  Shelton,2  Strobk. 
Eq.,  221 ;  Ellis  vs.  Commander,  1  id.,  188;  Sartervs.  Gor- 
don, 2  Hill's  Ch.,  121;  Lofton  vs.  Espy,  4  Yerg.,  84;  10 
id.,  30  ;  Williams  vs.  Howard,  3  Murph.,  74 ;  Young  ts. 
Burton,  1  McMull.  Eq.,  256).  In  Dowling  vs.  Betjoman, 
(2  Johns.  A  Hem.,  544),  the  Court  asserted  its  right  to  or- 
der the  specific  delivery  of  a  new  painting,  upon  the  appli- 
cation of  the  artist  himself,  but  the  plaintiff  in  that  caw 
having  put  a  valuation  on  the  painting,  this  was  held  to 
show  tiiat  compensation  in  damages  would  be  sufficloot  re- 
lief. 

N.  Y.  C.  C,  Seo.  1886. 


ARTICLE  III. 

8PE0IFIC    PERFOBIIAMOB   OP   OBLIGATIONS. 

Section  3384.^  In  what  cases  compelled.  *  * 

3385.  Remedy  mutual. 

3386.  No  remedy  unless  mutual. 

3387.  Distinction  between  real  ai#  personal  property. 

3388.  Contract  signed  by  one  party  only,  may  be  enforced  by  other. 

3389.  Liquidation  of  damages  not  a  bar  to  specific  performance. 

3390.  What  cannot  be  specifically  enforced. 

3391.  What  parties  cannot  be  compelled  to  perform. 

3392.  What  parties  cannot  have  specific  performance  in  their  favor. 

3393.  Specific  performance  not  required  when  oppressive. 

3394.  Agreement  to  sell  property  by  one  who  has  no  title. 

3395.  Relief  against  parties   claiming    under   person  bound  to 

perform. 

In  what  Sec.  S384.    Except  as  otherwise  provided  in  this  ar- 

peiied.  tide,  the  specific  performance  cf  an  obligation   may  be 

compelled — 

1.  When  the  act  to  be  done  is  in  the  performance, 
wholly  or  parti}',  of  an  express  trust. 

2.  When  the  act  to  be  done  is  such  that  pecuniary  com- 
pensation for  its  non-performance  would  not  afford  ade* 
quate  relief. 

3.  When  it  would  be  extremely  difficult  to  ascertain 
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the  actual  damage  caused  by  the  n  on -performance  of  the 
act  to  be  done ;  or, 

4.  When  it  has  been  expressly  agreed,  in  writing,  be- 
tween the  parties  to  the  contract,  that  specific  perform- 
ance thereof  may  be  required  by  either  party,  or  that 
damages  shall  not  be  considered  adequate  relief. 

The  word  "  obligation  "  ia  ased,  because  some  obligationB 
'  created  by  operation  of  law  may  be  enforced  in  this  man- 
ner. It  includes  an  award,  which  may  be  specifically  en- 
forced (Bouek  vs.  Wither,  4  Johns.  Ch.»  406).  The  obli- 
gation uiusl  T)u  a  subsisting  one  (Arnoux  vs.  Humans,  25 
How.  Pr.,  427). 

Thus,  a  trustee  who  has  wrongfully  disposed  of  stook  may 
be  compelled  to  restore  the  same  amount  of  stock  (Forrest 
vs.  Elwes,  4  Ves.,  4U7).  8o  the  speoifio  delivery  of  a  com- 
mon article  of  merchandise  will  be  enforced,  when  held 
under  a  trust  (Pooloy  vs.  Bndd,  14  Boav.,  34  ,*  Mechanics' 
Bank  vs.  Scton,  1  Peters,  299  ;  M'Gowin  vs.  Remington,  12 
Penn.  St.,  56). 

Though  in  most  oases  the  act  which  is  sought  to  be  spe- 
eifieally  enforced  is  a  transfer  of  property,  the  jurisdiction 
is  not  confined  to  that  class  of  oases.  The  Courts  have  thus 
enforced  an  agreement  to  insure  (Tayloe  vs.  Merchants' 
Fire  Ins.  Co.,  9  How.  [U.  S.],  405  ;  Carpenter  vs.  Mutual 
Ins.  Co.,  4  Sandf.  Oh.,  408;  Neville  vs.  Merchants'  Ins. 
Co.,  19  Ohio,  452),  to  indorse  a  note  (see  Watkins  vs.  Maule, 
2  Jac.  A  W.,  242),  to  form  a  partnership  (Buxton  vs.  Lis- 
ter, 3  Atk.,  385;  England  vs.  Curling,  3  Boav.,  129;  Birch- 
ett  vs.  Boiling,  5  Munf.,  442;  Anon.,  2  Ves.  Sr.,  A29),  to 
discharge  a  judgment  (Phillips  vs.  Berger,  8  Barb.,  527  ;  2 
id.,  609),  to  release  a  mortgage  (Malins  vs.  Brown,  4  N.  Y., 
403),  tu  improve  land  (Stuyvosant  vs.  Mayor,  etc.,  of  New 
York,  II  Paige,  414),  to  build  an  archway  (Stover  vs.  Gt. 
Western  Railw.  Co.,  2  You.  k  Coll.  Ch.,  43),  etc.  The  na- 
ture of  the  property  affected,  whether  real  or  personal,  is 
not  decisive  of  the  right  to  specific  performance,  which  de- 
pends entirely  upon  the  inadequacy  of  damages  to  compen- 
sate the  injurotf  party  (Story  Eq.  Jur.,  See.  717  ;  see  Cath- 
cart  vs.  Kobinson,  5  Peters,  264  ;  Adderley  vs.  Dixon,  1 
Sim.  A  S.,  607  ;  Harnett  vs.  Yielding,  2  Sch.  &  Lef.,  549  ; 
Daliell  vs.  Crawford,  1  Pars.  Sel.  Eq   Cas.,  Z1). 

Falcke  vs.  Gray,  4  Drowry,  651 ;  5  Jur.  [N.  S.j,  645.  Con- 
tracts for  the  sale  of  chattels  of  singular  value  (ib.),  or  of 
stock  in  a  corporation  (Cheale  vs.  Kenward,  5  De  G.  A  J., 
27  ;  Shaw  vs.  Fisher,  5  De  G.,  M.  A  G.,  596  ;  Duncuft  vs. 
Albrecht,  12  Sim.,  189),  may  be  specifically  enforced. 

As  to  the  fourth  subdivision,  there  is  no  reported  decision 
upon  this  proposition,  but  in  these  days,  when  a  judgment 
for  damages  affords  sq^h  very  unsatisfactory  relief  in  many 
cases,  there  seems  much  reason  for  allowing  parties  to  enter 
into  such  a  stipulation. 

N.  Y.  C.  C.  Sec.  1887. 

Seo.  3385.     When  either  of  the  parties  to  an  obligation    Remedv 
is  entitled  to  a  specific  performance  thereof,  according  to   "*"'"*  ' 
the  provisions  of  the  last  section,  the  other  f>arty  is  also 
entitled  to  it,  though  not  within  those  provisions. 

Story  Eq.  Jur.,  Seo.  723 ;  Phillips  vs.  Berger,  8  Barb., 
527  ;  Schroeppel  vs.  Hopper,  40  id.,  425 ;  Withy  vs.  Cottle, 

1  Sim.  k  S.,  174  ;  Turn,  k  Russ.,  78  ;  see  Crary  vs.  Smith, 

2  N.  Y.,  60. 

N.  Y.  C.  C,  Sec.  1888. 
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No  remedy 

TinleaB 

mutual. 


Seo.  3386.  Neither  party  to  an  obligation  can  be  com- 
pelled specifically  to  perforin  it,  unless  the  other  party 
thereto  has  performed,  or  is  compellable  specifically  to 
perform,  everj^thing  to  which  the  former  is  entitled  under 
the  same  obligation,  either  completely  or  nearly  so,  to- 
gether with  full  compensation  for  any  want  of  entire  per- 
formance. 

Flight  ▼«.  BoUaod,  4  Rasa.,  298 ;  Hargrave  vs.  HargnTe, 
12  Beay.y  411 ;  Peto  vs.  Brighton,  etc.,  Railw.  Co.,  1  Hem. 
k  Mil.,  468  j  Pickering  vs.  Bp.  of  Ely,  2  Y.  A  Coll.  Ch., 
249. 

See  Djer  vs.  Hargrave,  10  Yes.,  406;  Shackleton  vg.  Siit- 
cliffe,  1  Be  Qex  k  6m.,  609. 

N.  T.  CO.,  Sec.  1889. 


Contract 
signed  by 
one  party 
only,  may 
be  enforced 
by  other. 


Distinction         Sec.  3387.    It  is  to  be  presumed  that  the  breach  of  an 

between  real  ^ 

and  personal  agreement  to  transfer  real  property  cannot  be  adequately 
relieved  by  pecuniary  compensation,  and  that  the  breach 
of  an  agreement  to  transfer  personal  property  can  be 
thus  relieved. 

This  rule  seems  to  be  the  one  npon  which  the  Conrts  hare 
generally,  if  not  uniformly,  acted.  There  are  so  few  esses 
in  which  a  refusal  to  convey  land  can  be  adequately  com- 
pensated by  damages,  that  it  is  usually  stated  in  broad 
terms  that  specific  performance  can  always  be  required  in 
respect  to  contracts  for  the  sale  of  land,  but  this  is  not 
strictly  correct 

N.  Y.  0.  0.,  Sec.  1890. 

« 

S£0.  3388.  A  party,  who  has  signed  a  written  contract, 
may  be  compelled  specifically  ti>  perform  it,  though  the 
other  party  has  not  signed  it,  if  the  latter  has  performed, 
or  offers  to  perform  it  on  his  part,  and  the  case  is  other- 
wise proper  for  enforcing  -ipecific  performance. 

story  Eq.  Jur.,  Sec,  736  a ;  Woodward  vs.  Harris,  3 
Sandf.,  272  ]  Matter  of  Hunter,  1  Edw.,  1 ;  Clason  ts. 
Bailey,  14  Johns.,  484;  McCrea  vs.  Purmort,  16  Wend., 
460 ;  Ormond  vs.  Anderson,  2  BaU  k  B.,  370 ;  Western  ti. 
RusseU,  3  Ves.  k  B.,  192. 

N.  T.  0.  0.,  Sec.  1891. 


Wquidation        Sec.  3389.     A  contract  Otherwise  proper  to  be  specifi- 

of  damages  . 

not  a  bar       cally  enforced,  may  be  thus  enforced,  though  a  penalty  is 
performance   imposcd,  or  the  damages  are  liquidated  for  its  breach, 
and  the  party  in  default  is  willing  to  pay  the  same. 

Storv  Eq.  Jur.,  Sees.  715,  751 ;  Logan  vs.  Wienholt,  1  CI. 
k  F.,  611 J  7  Bligh  [N.  S.].  1,  49;  Dewey  vs.  Wat»OD,l 
Gray,  414 ;  Plunkett  vs.  Meth.  Oh.,  etc.,  3  Gush.,  566 ;  Bn- 
sign  vs.  Kellogg,  4  Pick.,  1 ;  Chilliner  vs.  Chilliner,  2  Ves., 
528 ;  Howard  vs.  Hopkyns,  2  Atk.,  321 ;  see  Fisher  t«. 
Shaw,  42  Me.,  32. 
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I 

Hull  V8.  Stordiyanty  46  Me.,  34  ;  Hooker  vs.  Pynohon,  8 
Qr»y,  650  ;  see  Coles  ys.  Sims,  6  De  G.,  M.  &  Q.,9;  Giles 
ys.  Hart,  5  Jar.  [N.  S.],  1381  j  Nicholls  ys.  Stretton,  7 
Beay.,  42.  This  point  was  inyolved  in  Yiele  ys.  Troy  ^ 
Boston  R.  R.,  20  N.  Y.,  184. 

N.Y.C.C.,  See.  1892. 

Sec.  3390.     Tho  following  obligations  cannot  be  specifi-  what  cannot 

be  speciflcal* 

cally  enforced  :  ly  enforced. 

1.  An  obligation  to  render  personal  service. 

2.  An  obligation  to  ermjWy  anotber  in  personal  service. 

3.  An  agreement  to  submit  a  controversy  to  arbitration. 

4.  An  agreement  to  perform  an  act,  wbicb  the  party 
has  not  power  lawfully  to  perform  when  required  to  do  so. 

5.  An  agreement  to  procure  the  act  or  consent  of  the 
wife  of  the  contracting  party,  or  of  any  other  third  per- 
son; or,  • 

6.  An  agreement,  the  terms  of  which  are  not  suffi- 
ciently certain  to  make  the  precise  act  which  is  to  be 
done  clearly  ascertainable. 

N.  Y.  0.  C,  Sec.  1898. 

Seo.  3391.     Specific  performance  cannot  be   enforced  whatparties 
{^gainst  a  party  to  a  contract,  in  any  of  the  following  Mm^ued 

^««^«  .  toperfiinn. 

cases : 

1.  If  he  has  not  received  an  adequate  consideration  for 
the  contract. 

2.  if  it  is  not,  as  to  him,  just  and  reasonable. 

3.  If  his  assent  was  obtained  by  the  misrepresentation, 
concealment,  circumvention,  or  unfair  practices  of  any 
party  to  whom  performance  would  become  due  under  the 
contract,  or  by  any  promise  of  such  party  which  has  not 
been  substantially  fulfilled;  or, 

4.  If  his  assent  was  given  under  the  influence  of  mis- 
take, misapprehension  or  surprise,  except  that  where  the 
contract  provides  for  compensation  in  case  of  mistake,  a  • 
mistake  within  the  scope  of  such  provision  may  be'com- 
pensated   for,  and  the  contract   specifically  enfor'»ed  in 

other  respects,  if  proper  to  be  so  enforced. 

N.  Y.  C.  C,  Sec.  1894. 

Sec.  3392.     Specific  performance  cannot  be   enforced    whatpartios 
in  favor  of  a  party  who  has  not  fully  and  fairly  performed   ^iSc^or- 
all  the  conditions  precedent  on  his  part  to  the  obligation    [h™feYOT° 
of  the  other  party,  except. where  his  failure  to  perform  is 
only  partial,  and  either  entirely  immaterial,  or  capable  of 
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being  fully  compensated;  in  which  case  specific  perform- 
ance may  be  compelled,  upon  full  compenBation  being 
made  for  the  default 

N.  Y.  C.  C,  Sec.  1895. 

fSSaocJnot       ^^^'  ^^^^'    Specific  p*erformance  cannot  be  compelled, 
when  op-       whcn  it  would  operate  more  harshly  upon  the  parky  re- 
prcMiTe.       qnired  to  perform,  than  its  refusal  would  operate  upon 
the  party  seeking  it.  •    ^ 

N.  Y.  C.  0.,  Sec.  1S96. 

ufaeu^rop-  ^EC.  3394.  An  agreement  for  the  sale  of  property  can- 
whJhL'no  ^^^  ^®  specifically  enforced  in  favor  of  a  seller  who  can- 
"**«•  not  give  to  the  buyer  a  title  free  from  reasonable  doubt. 

N.  Y.  C.  C,  Sec.  1897. 

^instnar-  ^EC.  3395.  Whenever  an  obligation  in  respect  to  real 
raderpSiSS  Property  would  be  specifically  enforced  against  a  particu- 
perform*  ^^^  pcrson,  it  may  bo  in  like  manner  enforced  against  any 
other  person  claiming  under  him  by  a  title  created  subse- 
quently to  the  obligation,  except  a  purchaser  or  encum 
brancer  in  good  faith  and  for  value,  and  except,  also,  that 
any  such  person  may  exonerate  himself  by  conveying  all 
his  estate  to  the  person  entitled  to  enforce  the  obligation. 

N.  Y.  C.  C,  See.  1898. 


ARTICLE  IV. 

RBTISIOX   OF   COITTRACTS. 

Section  3399.  When  oontraot  may  be  revised. 

3400.  Presumption  as  to  intent  of  parties. 

3401.  Principles  of  revision. 

3402.  Enforcement  of  i^vised  contract. 

« 

When  con-  Sec.  3399.     When,  through  fraud  or  a  mutual  mistake 

tract  may  be       ,.     ,  .  »        %  n  i  •    i       i  i 

revised.  of  the  parlics,  or  a  mistake  oi  one  party,  which  the  other 
at  the  time  knew  or  suspected,  a  wriiteu  contract  does 
not  truly  express  the  intention  of  the  parties,  it  may  be 
revised  on  the  application  of  a  ])arty  aggrieved,  so  as  to 
express  that  intention,  so  far  as  it  can  be  done  without 
prejudice  to  rights  acquired  by  third  persons,  in  good 
faith  and  for  value. 

N.  Y.  C.  C,  Sec.  1899. 
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Seo.  3400.     For  the  purpose  of  revising  a  contract,  it  Prerampuon 
must  be  presumed  that  all  the  parties  thereto  intended  to  ofpartiM. 
make  an  equitable  and  conscientious  agreement. 

N.  Y.  C.  C,  Sec.  1900. 

Sec.  3401.     In  revisini'  a  written  instrument,  the  Court  Principles 
ma^  inquire  what  the  instrument  was  intended  to  mean, 
and  what  were  intended  to  be  its  legal  consequences,  and 
is  not  confined  to  the  inquiry  what  the  language  of  the 
instrument  was  intended  to  be. 

N.  Y.  C.  C,  Sec.  1901. 

Sbo   3402.     A  contract  may  be  first  revised  and  then  Bntorcoment 

.  of  r6vl0od 

specifically  enforced  [either  in  the  same  or  separate  ac-  contract, 
tions]. 

N.  Y.  C.  C,  Sec.  1902. 

Note. — The  words  in  brackets  are  added  to  the  text  of 
the  New  York  Civil  Code. 


ARTICLE    V. 

BESCISSION   OF  C0HTBACT8. 

Sbctioh  3406.  When  rescission  may  be  adjudged. 
S407.  Rescission  for  mistake. 
3408.  Court  may  require  party  rescinding  to  do  equity. 

Seo.  3406.    The  rescission  of  a  written  contract  may  whenrescis- 
be  adjudged,  on  the  application  of  a  party  aggrieved —       SyiudgS.** 

1.  In  any  of  the  oases  mentioned  in  Sec.  1689 ;  or, 

2.  Where  the  contract  is  unlawful,  for  causes  not  ap- 
parent upon  its  face,  and  the  parties  were  not' equally  in 
iiault;  or, 

3.  When  the  public  interest  will  be  prejudiced  by  per- 
mittiog  it  to  stand. 

It  will  be  observed  that  this  section  provides  ooly  for  a 
judgment  df  rescission,  without  cancellation.  Its  scope  is 
therefore  properly  broader  than  it  would  be  in  the  latter 
case.  It  may  be  desirable  to  have  a  conclusive  adjudica- 
tion upon  the  validity  of  a  contract,  in  cases  where  there  is 
not  sufficient  ground  for  further  interference.  The  discre- 
tion of  the  Court  as  to  costs  is  a  sufficient  check  upon  frivo- 
lous actions  of  this  nature. 

Only  the  injured  party,  or  those  claiming  under  him,  cui 
impeach  a  contract  on  account  of  his  want  of  consent. 
(Jackson  vs.  Eaton,  20  Johns.,  478.)  Of  course  a  party 
committing  a  fraud  cannot  have  the  contract  set  aside  on 
that  ground. 

N.  Y.  0.  C,  Sec.  1903. 
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Reacinion 
for  mistake. 


NoTB.— See  Sees.  1115,  3307  and  16S9.     Exuaint  iU 
together. 

Sec.  3407.  EeHcission  cannot  be  adjudged  for  mere 
mistake,  unless  the  party  against  whom  it  is  adjudged 
can  be  restored  to  substantially  the  same  position  as  if 
the  contract  had  not  been  made. 

N.  Y.  C.  C,  Sec.  1904. 

Sec  3408.     On  adjudging  the  rescission  of  a  contract, 

tyrwcuidiDg  the  Court  may  require  the  party  to  whom  such  relief  is 

oequ  y.  g^j^jj^^^  ^^  make  any  compensation  to  the  other  whieb 

justice  may  require. 

N.  Y.  C.  C,  Sec.  1905. 

NoTs. — The  wordfl  "for  any  other  cause  than  nsuj" 
stricken  out. 


Court  nuiy 
require  par 
Kindin^ 
>  equity. 


ARTICLE  VI. 


OANCBLLATIOK  OF  INSTRUMEKTS. 


When  can- 
cellation 
maybe 
ordeied. 


InBtmment 

obrlouily 

▼oid. 


CanceUatlon 
in  part. 


Sbcttoh  3412.  When  cancellation  may  be  ordered. 

3413.  Instrument  obriously  void. 

3414.  CanceUation  In  part. 

Sec.  3412.  A  written  instrument,  in  respect  to  which 
there  is  a  reasonable  apprehension  that  if  left  oatstand- 
ing  it  may  cause  serious  injury  to  a  person  against  whom 
it  is  void  or  voidable,  may,  upon  his  application,  be  so  ad- 
judged, and  ordered  to  be  delivered  up  or  cancelled. 

N.  Y.  C.  C,  Sec.  1906. 

Seo.  3413.  An  instrument,  the  invalidity  of  which  \» 
apparent  upon  its  face,  or  upon  the  face  of  another  instru- 
ment which  is  necessary  to  the  use  of  the  former  in 
evidence,  is  not  to  be  deemed  capable  of  causing  injair, 
within  the  provisions  of  the  last  section. 

N.  Y.  C.  C,  Sec.  1907. 

Sec.  3414.  Where  an  instrument  is  evidence  of  differ- 
ent rights  or  obligations,  it  may  be  cancelled  in  part,  and 
allowed  to  stand  for  the  residue. 

Thus  an  indorser  of  a  bill  may  be  entitled  to  btT«  Us 
indorsement  cancelled  in  a  case  which  would  not  entitle  tie 
drawer  to  any  relief.  And  an  instrument  mtgbt  be  par- 
tially valid  against  a  party  entitled  to  cancel  it  ">  P**^' 
although  such  cases  are  doubtless  rare. 

N.  Y.  C.  C,  Seo.  1908. 
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CHAPTER  HI. 

PREVENTIVK   RELIEF. 

Sscnov  3420.  Preventire  relief,  how  granted. 

3421.  Prorisional  iqjunotiooB. 

3422.  Injunction,  when  allowed. 

3423.  Injunction,  when  not  allowed. 

Sec.  3420.     Preventive  relief  is  i^rantod  by  injaDCtion,   Pn^yentire 

.   .  ^  •'       ''  relief,  how 

provisional  or  final.  granted. 

N.  Y.  C.  C,  Sec.  1909. 

Sec.  3421.     Provisional  iniunctions  are  regulated  by   Provisional 

^.-.^^  iHJunctloDi. 

the  Code  op  Civil  Procedure. 

N.  T.  C.  C,  Sec  1910. 

Sec.  34^2.     Except  where  otherwise  provided  by  this  injunction, 
Title,  a  final  injunction  may  be  granted  to  prevent  the  allowed, 
breach  of  an  obligation  existing  in  favor  of  the  appli- 
cant— 

1.  Where  pecuniary  compensation  would  not  afford 
adequate  relief. 

2.  Where  it  would  he  extremely  difficult  to  ascertain 
the  amount  of  compensation  which  would  afford  adequate 
relief. 

3.  Where  the  restraint  is  necessary  to  prevent  a  multi- 
plicity of  judicial  proceedings;  or, 

4.  Where  the  obligation  a:'ises  from  a  trust.     . 

N.  Y.  C.  C,  Sec,  1911. 

Sec  3423.    An  injunction  cannot  be  granted —  injunction, 

1      m  .     , .    .    ,  , .  , .  when  not 

1.  To  stay  a  judicial  proceeding  pending  at  the  com-  allowed, 
mencement  of  the  action  in  which  the  injunction  is  de- 
manded; unless  such  restraint  is  necessary  to  prevent  a 
multiplicity  of  such  proceedings. 

2.  To  stay  proceedings  in  a  Court  of  the  United  States. 

3.  To  stay  proceedings,  in  another  State,  upon  a  judg- 
ment of  a  Court  of  that  State. 

4.  To  prevent  the  execution  of  a  public  statute,  by  offi- 
cers of  the  law,  for  the  public  benefit. 

6.  To  prevent  the  breach  of  a  contract,  the  perform- 
ance of  which  would  not  be  specifically  enforced. 

6.  To  prevent  an  injury  to  the  person,  character  or 
personal  relations  of  the  applicant,  not  amounting  to  a 
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nuisance;  except  that  in  an  action  for  divorce,  an  injunc- 
tion may  be  granted  to  prevent  interference  with  a  wife 
or  child. 

7.  To  prevent  the  exercise  of  a  public  or  private  office, 
in  a  lawful  manner,  by  the  person  in  possession. 

8.  To  prevent  a  legislative  act  by  a  municipal  corpora- 
tion; or, 

9.  Where  relief,  equally  efficacious,  can  be  obtained  by 
any  other  usual  mode  of  proceeding,  except  in  case  of 
breach  of  trust. 

N.  Y.  C.  C,  Sec.  1912. 


PART  II. 


SPBCIAL  RELATIONS  OP  DEBTOR  AND  CREDITOR. 

Title    I.  General  Principles. 

II.  Fraudulent  Instruments  and  Transfers. 
III.  Assignments  for  the  Benefit  of  Creditors. 


TITLE    I. 

general  principles. 

Section  3429.  Who  is  a  debtor. 

3430.  Who  is  a  creditor. 

3431.  Contracts  of  debtor  are  valid.  > 

3432.  Payments  in  profurence. 

3433.  Relative  rights  of  different  creditors. 

Sec.  3429.     A  debtor,  within  the  meaning  of  this  Title,  whoisa 

°  debtor. 

is  one  who,  by  reason  of  an  existing  obligation,  is  or  may 
become  liable  to  pay  money  to  another,  whether  such  lia- 
bility is  certain  or  contingent. 

N.  Y.  C.  C,  Sec.  1913. 

Sec.  3430.    A  creditor,  within  the   meaninsr  of  this  who  is  a 
Title,  is  one  in  whose  favor  an  obligation  exists,  by  rea- 
son of  which  he  is,  or  may  become,  entitled  to  the  pay- 
ment of  money. 

N.  Y.  C.  C,  Sec.  1914. 

Sec.  3431.    In  the  absence  of  fraud,  every  contract  of  Oontractsof 
a  debtor  is  valid  against  all  his  creditors,  existing  or  sab-  vaud. 
sequent,  who  have  not  acquired  a  lien  on  the  property 
affected  by  such  contract. 

N.  Y.  0.  C,  Sec.  1915. 

Sec.  3432.     A  debtor  may  pay  one  creditor  in  prefer-  Paymnnts 

preferencf  ■ 

'  ence  to  another,  or  may  give  to  one  creditor  security  for 
the  payment  of  his  demana  in  preference  to  another. 

N.  Y.  C.  C,  Sec.  1916. 
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Seo.  3433.  Where  a  creditor  is  entitled  to  resort  to 
each  of  several  fands  for  the  satisfaction  of  his  claim, 
and  another  person  has  an  interest  in,  or  is  entitled  as  a 
creditor  to  resort  to,  some  but  not  all  of  them,  the  latter 
may  require  the  former  to  seek  satisfaction  from  those 
funds  to  which  the  latter  has  no  such  claim,  so  far  as  it 
can  be  done  without  impairing  the  right  of  the  former  to 
complete  satisfaction,  and  without  doing  injustice  to  third 
persons. 

N.  Y.  C.  C,  See.  1917. 


TITLE   II. 


Transfers, 
etc,  with 
intent  to 
defrand 
creditors. 


FRAUDULENT  INSTRUMENTS  AND  TRANSFERS. 

Sbotion  3439.  Tranfen,  etc.,  with  intent  to  defraad  creditors. 

3440.  Certain  trandfers  presumed  fraudulent 

3441.  Rights  of  purchasers  and  mortgagees. 

8442.  Creditor's  right  must  he  judioially  ascertained. 
3443.  Question  of  ftaud,  how  determined. 

Sec.  3439.  Every  transfer  of  property  or  charge  there- 
on made,  every  obligation  incurred,  and  every  judicial 
proceeding  taken,  with  intent  to  delay  or  defraud  any 
creditor  or  other  person  of  his  demands,  is  void  agamst 
all  creditors  of  the  debtor,  and  their  successors  in  inter- 
est, and  against  any  persons  upon  whom  the  estate  of 
the  debtor  devolves  in  trust  for  the  benefit  of  others  tnan 
the  debtor. 

N.  T.  C.  C,  Sec.  1018;   "  Fraudulent  Conreyaneet  tod 
Contracts/'  Sec.  20. 

Note. — "  Creditors "  ought  to  be  named,  also,  in  See. 
1227,  with  '* purchasers"  and  "encumbrancers,"  as  that 
section  refers  to  "  Fraudulent  Transfers  of  Real  Property." 
That  section  (1227)  is  an  expression  of  Sec.  1  of  the  Act 
cited  (Fraudulent  Conveyances  and  Contracts).  The  tens 
"creditors"  is  necessary  to  make  that  Title  complete  in 
itself.  It  would  be  an  instance  of  duplicating  a  single  word 
or  line  of  the  law  to  give  completeness  to  an  important  rab- 
ject,  without  disturbing  the  phraseology  of  one  of  the  old- 
est and  most  thoroughly  ac^udicated  sections.  A  leetioQ 
(1227  n)  applying  this  section  to  transfers  of  real  propertj, 
would,  perhaps,  accomplish  the  ol^ect  best  Logicsllj,  the 
subjects  of  this  section  belong  to  the  Titles  on  Trami/m  of 
Reol  Property f  SaUi  of  Penonal  Properly,  and  Obii^aiiom, 
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Sec.  3440.     Every  transfer  of  personal  property,  otHor  Certain 
thaD  a  tbini^  in  action,  or  a  ship  or  carfiro  at  sea,  or  in  a  presumed 

«        .  *^  I  ^  °  fraudulent. 

foreign  port,  and  every  lien  thereon,  other  then  a  con- 
tract of  bottomry  or  respondentia,  is  [conclusively]  pre- 
sumed, if  made  by  a  person  having  at  the  time  the 
possession  or  control  of  the  property,  and  not  accompa- 
nied by  an  immediate  delivery,  and  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  trans- 
ferred, to  be  fraudulent  a^'d  therefore  void,  agains\  those 
who  are  his  creditors  while  he  remains  in  possession,  and 
the  successors  in  interest  of  such  creditors,  and  against 
any  persons  on  whom  his  estate  devolves  in  trust  for  the 
benefit  of  others  than  himself,  and  against  purchasers  or 
encumbrancers  in  good  faith  subsequent  to  the  transfer. 

N.  Y.  C.  C,  Sec.  1919. 

NoTB. — The  word  "  conclusirely/'  in  brackets,  is  inserted 

in  the  text  of  the  New  York  Civil  Code  to  conform  with  the 

requirement  of  our  statute  of  Frauds,  See.  15  (Hit.  Dig.,  Sec. 

3159).     The  following  section  from  the  New  York   Civil 

Code  is  retained  as  a  note,  and  may  be  made  a  part  of  the 

text,  if  "  oonclusivoly  "  should  be  stricken  from  the  above 

section  : 

Src.  192p.  The  presumption  declared  by  the  last  section 
may  be  repelled  by  showing  that  the  tranter  was  made  in 
good  faith  and  withont  intent  to  defrand. 

See  note  to  preceding  section  ;   also,  see  Sec. ,  with 

note,  in  Title  on  Pereonal  Mortgage, 

Sec.  3441.  The  provisions  of  this  Title  do  not  affect  Rights  of 
the  rights  of  a  purchaser  or  encumbrancer,  in  good  faith  andmort- 
and  for  value.  «•«««•• 

N.  Y.  C.  C,  Sec.  1921. 

Sec.  3442.    A  creditor  can  avoid  the  act  or  obligation  Creditor's 

right  mutt 

of  his  debtor  for  fraud,  only  where  the  fraud  obstructs  the  be  judicially 

ascertained. 

enforcemenc,  by  legal  process,  of  his  right  to  take  the  pro- 
perty affected  by  the  transfer  or  obligation. 

N.Y.C.  C,  Sec.  1922. 

4 

Sec  3443.     In  all  cases  arisinsc  under  this  Title,  or  un-  Question  of 
der  Sec.  1227  of  this  Code,  the  question  of  fraudulent  determined, 
intent  is  one  of  fact,  and  not  of  law ;  nor  can  any  trans- 
fer or  charge  be  adjudged  fraudulent  solely  on  the  ground 
that  it  was  not  made  for  a  valuable  consideration. 

N.  Y.  C.  C,  Sec.  1923. 
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TITLE    III. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 

Note.— It  is  thought  beet  to  submit  this  Title,  from  the 
New  York  Code,  to  the  Legislature.    There  ovgkt  to  be  some 
well  ordered  system  by  which  a  debtor  can  make  nn  honor- 
able distribation  of  his  assets  among  his  creditors,  without 
•  the  intervention  of  the  Bankrupt  Law.    Of  course  such  a 

•  State  law  could  not  prevent  creditors  carrying  the  assets 
into  bankruptcy  if  they  should  doubt  the  intent  of  the  as- 
signment or  the  fitness  of  the  assignee  to  ezeeate  it.  Sect. 
041,  642  and  043  of  the  Penal  Code  of  New  York  ought  tob« 
inserted  in  our  own  Code.  The  notes  to  these  Motions  in 
the  New  York  Penal  Code  fully  review  the  whole  question. 

Sectiox  3440.  When  debtor  may  execute  assignment. 

3450.  Insolvency,  what. 

3451.  Certain  transfers  not  affected. 
8452.  What  debts  may  bo  secured. 

3453.  What  preferences  may  be  given. 

3454.  Preference  must  be  absolute. 

3455.  Certain  rights  not  affected  by  preferences  in  assignment. 

3456.  Joint  and  separate  debts. 

3457.  Assignment,  when  void. 

3458.  The  instrument  of  assignment. 

3459.  Compliance  with  provisions  of   last  section  necessaiy  to 

validity  of  assignment. 

3460.  Assignee  takes,  subject  to  rights  of  third  parties. 

3461.  Inventory  required. 

3462.  Verification  of  inventory. 

3463.  Recording  assignment  and  filing  inventory. 

3464.  Same. 

3465.  Effect  of  omitting  to  record. 

3466.  Assignment  of  real  property. 

3467.  Bond  of  assignees. 

3468.  Conditions  of  disposal  and  conversion. 

3469.  Accountings. 

3470.  Property  exempt. 

3471.  Compensation. 

3472.  Assignees  protected  for  acts  done  in  good  futh. 

3473.  Assent  of  creditor  necessary  to  modification  of  assignmeBt 

whendebtor       Sec.  3449.     An  insolvent  debtor  may,  ID  good  faith,  ex- 

mav  execute  ^  -  ..     /»  ^     ^ 

assignment.  ecQte  an  assignment  of  property  to  one  or  more  assignees, 
in  trust  for  the  satisfaction  of  his  creditors,  in  conformity 
to  the  provisions  of  this  chapter ;  subject,  however,  to  the 
provisions  of  this  Code  relative  to  trusts  and  to  fraadn- 
lent  transfers,  and  to  the  restrictions  imposed  by  law  upon 
assignments  by  special  partnerships,  by  corporations  or 
by  other  specific  classes  of  persons. 
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The  Commiesionera  have  already  reported,  in  Sec.  643  of 
the  Penal  Code,  a  provision  making  it  a  misdemeanor  for 
an  insolvent  to  make  an  assignment  with  preferences,  ex- 
cept iiAhe  oases  in  which  a  preference  is  expressly  allowed 
tu  be  given  by  law.  And  they  have  stated  quite  fnlly,  in  a 
note  to  that  section,  the  reasons  which  led  Uiem  to  recom- 
mend restricting  so  closely  the  right  to  make  preferential 
assignments.  The  provisions  of  the  Penal  Code  upon  the 
subject  are,  of  course,  confined  to  imposing  a  punishment 
for  attempting  to  make  an  illegal  assignment.  In  the  pres- 
ent chapter  other  provisions  are  presented  in  respect  to  the 
making  of  preferential  assignments  and  the  settlement  of 
assigned  estates. 

The  course  of  decision  in  this  State  upon  the  right  to  give 
preferences,  and  the  various  restrictions  which  have  been 
imposed  upon  it,  will  be  found  reviewed  in  the  Penal  Code, 
Sec.  643,  note. 

N.T.C.C.,  Sec.  1924. 

Sec  3450.     A  debtor  i's  insolvent,  within  the  meaning  insolvency 
of  this  Title,  when  he  is  unable  to  pay  his  debts  from  bis 
own  means,  as  they  become  doe 

See  Herrick  vs.  Borst,  4  Hill,  650 ;  Curtis  ts.  Learitt,  15 
N.  Y.,  9,  199. 

Compare  also  Sec.  1708  of  this  Code.  The  definition  here 
given  is  purposely  made  more  comprehensive  than  that  pre- 
sented in  the  section  referred  to,  which  relates  to  stoppage 
in  transit.  To  bring  an  assignment  within  the  provisions  of 
this  chapter,  it  is  enough  that  the  debtor  has  become  unable 
to  pay.  To  warrant  the  exercise  of  the  right  of  stoppage  in 
transit,  he  must  have  "  stopped  payment."  The  distinction 
is  warranted  by  the  existing  law. 

N.  y.  C.  C,  Sec.  1925. 

NoTS.— See  See.  3077  of  this  Code. 


Seo.  3451.  The  provisions  of  this  Title  do  not  prevent  Certain 
a  person  reniding  in  another  State  or  country  from  mak-  affected, 
ing  there,  in  good  faith,  and  without  intent  to  evade  the 
laws  of  this  State,  a  transfer  of  property  situated  within 
it.  nor  do  they  affect  the  power  of  a  person,  although 
insolvent  and  within  this  State,  to  transfer  property  to  a 
particular  creditor  for  the  purpose  of  paying  or  securing 
the  whole  or  a  part  of  a  debt,  owing  to  such  creditor, 
whether  in  his  own  right  or  otherwise. 

Ackerman  vs.  Cross,  40  Barb.,  465;  Hall  vs.  Arnold,  15 
id.,  599. 

N.  Y.  C.  C,  Seo.  1926. 

Sec.  8452.     An  assignment  for  the  benefit  of  creditors  what  debts 
ma}'  provide  for  any  subsisting  liability  of  the  assignor  S^ed. 
which  he  might  lawfully  pay,  whether  absolute  or  con- 
tingent. 


N.  Y.  C.  C,  Sec.  1927. 
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Sec.  3453.  Except  as  otherwise  specially  provided  by 
statute,  an  assignment  by  an  insolvent  debtor,  for  the 
benefit  of  creditors,  may  give  a  preference  to  one  or  more 
creditors  or  classes  of  creditors,  in  the  following  cases, 
and  in  no  others  : 

1.  Judgments  may  be  preferred  to  debts  not  in  judg- 
ment. 

2.  Debts  which  are  liens  or  charges  upon  the  assigned 
property,  or  upon  some  part  of  it,  may  be  preferred  to 
debts  which  are  not  such  liens  or  charges. 

3.  Debts  for  money  or  other  property  lent  without 
interest,  may  be  preferred  to  debts  for  money  lent  upon 
interest,  or  for  property  sold. 

4.  Debts  due  from  the  assignor  by  virtue  of  a  trust, 
may  be  preferred  to  debts  which  are  not  thus  due ;  and« 

5.  Debts  for  personal  services  performed  within  six 
months  next  before  the  assignment,  may,  to  an  extent 
not  exceeding  one  hundred  dollars  to  any  one  person,  be 
preferred  to  other  debts  not  within  any  of  the  preceding 
classes. 

N.  Y.  C.  0.,  Seo.  1928. 

Seo.  3454.  A  preference,  in  an  assignment  for  the  ben- 
efit of  creditors,  can  only  be  given  absolutely,  and  with- 
out reserving  any  power  of  revocation. 

N.  Y.  C.  C,  Sec.  1929. 

Sec.  3455.  No  provision  in  an  assignment,  giving  a 
preference  to  a  creditor,  can  affect  or  impair  any  right  of 
another  creditor  to  prionty  of  payment,  whether  created 
by  law,  or  arising  from  an  &bligation  or  transaction  of 
the  parties. 

N.  Y.  C.  C,  Seo.  1930. 


Jofait  and 

separate 

debts. 


Seo.  3456.  Joint,  or  joint  and  several  debtors,  can  pre- 
fer their  joint  creditors  only  out  of  joint  property;  and 
can  prefer  the  individual  creditors  of  each,  only  out  of 
the  separate  property  of  each. 

This  provision  is  partly  now.  Compare  Kirby  rs.  Schoon- 
maker,  3  Barb.  Ch.,  46 ;  Nicholson  vs.  Leavitt,  4  Sandf., 
262  ;  Jackson  vs.  Cornell,  1  Sandf.  Ch.,  348  ;  Van  Rostvm 
vs.  Walker,  11  Barb.,  237  ;  Wilson  vs.  RoberUon,  21  N.  Y., 
587 ;  19  How.  Pr.,  350  ;  Smith  vs.  Howard,  20  How  Pr., 
121;  Cox  vs.  Piatt,  32  Barb.,  126;  19  How.  Pr.,  121  ; 
Turner  vs.  Jayoox,  40  Barb.,  164;  Scott  vs.  Gathrie,  Si 
How.  Pr.,  481,  512. 

N.  Y.  C.  C,  Sec.  1931. 
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Sbc.  3457.     An  aseiscnment  for  the  benefit  of  creditors  ABsignmcnt, 

,  .  .  when  void 

18  void  against  any  creditor  of  the  assignor  not  assenting 
thereto,  in  the  following  cases  : 

1.  If  it  gives  an  unlawful  preference  of  one  debt  or  class 
of  debts  over  another. 

2.  If  it  gives  a  preference  dependent  upon  any  condi- 
tion or  contingency,  or  with  any  power  of  revocation 
reserved. 

3.  If  it  tends  to  coerce  any  creditor  to  release  or  com- 
promise his  demand. 

4.  If  it  provides  for  the  payment  of  any  claim  known 
to  the  assignor  to  be  false  or  fraudulent ;  or  for  the  pay- 
ment of  more  upon  any  claim  than  is  justly  due  from  the 
assignor. 

5.  If  it  reserves  any  interest  in  the  assigned  property, 
or  in  any  part  thereof,  to  the  assignor  or  for  his  benefit, 
before  all  his  existing  debts  are  paid. 

6.  If  it  confers  upon  the  assignee  any  power  which,  if 
exercised,  might  prevent  or  delay  the  immediate  conver- 
sion of  the  assigned  property  to  the  purposes  of  the  trust. 

7.  If  it  exempts  him  from  liability  for  neglect  of  duty 
or  misconduct;  or, 

8.  If  it  violates  Sec.  3456  of  this  Code. 

N.  Y.  C.  C,  Sec.  1932. 

Seo.  3458.  An  assignment  for  the  benefit  of  creditors  Theinstru- 
must  be  in  writing,  subscribed  by  the  assignor,  or  by  his  SJignment. 
agent  thereto  authorized  in  writing.  It  must  be  acknowl- 
edged, or  proved  and  certified,  in  the  mode  prescribed 
by  the  chapter  on  Recording  fDrans/ers  of  Real  Property,  and 
recorded  as  required  by  Sees.  3463  and  3464;  but  record- 
ing in  one  county  constitutes  a  compliance  with  the  fol- 
lowing section. 

N.  Y.  C.  C,  Seo.  1933. 

NoTR. — The  words  **  and  if  it  embraces  ft  fee  or  freehold 
estate  in  real  property  it  must  be  tealed  "  are  strioken  out, 
as  seals  are  abolished.  The  section  is  also  modified  so  that 
assignment  wiU  not  take  effect  until  recorded. 

Seo.  3459     Unless  the  provisions  of  the  last  section  are  CompiiiiDce 
complied  with,  an  asssignment  for  the  benefit  of  creditors  nsions  of 

»  .  ,  .  J .  n     I  Vui  section 

18  void  against  every  creditor  of  the  assignor  not  assent-  necessary  to 

ing  thereto.  assignment. 

N.  Y.  C.  C,  Sec.  1934. 
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Aasigneo  Sec.  3460.     An  assificnee  for  the  benefit  of  creditors  ia 

takes,  sub-  '^ 

jectto rights  Dot  to  be  regarded  as  a  purchaser  for  value,  and  has  no 
parties.         greater  rights  than  his  assignor  had,  in  respect  to  things 
in  action  transferred  by  the  assignment. 

OurtU  Y8.  Loavitt,  15  N.  T.,  195  ;  Van  Heiucii  vs.  Bad- 
cliff,  17  id.,  580;  Griffin  vs.  Marquardt,  id.,  28;  LcgerTs. 
Bonaffe,  2  Barb.,  475  ;  Warren  ts.  Fenn,  28  id.,  333;  Ma- 
rino and  Fire  Ins.  Bank  vs.  Jauneey,  1  id.,  486;  Matter  of 
Howe,  1  Paige,  125;  Mead  ts.  Phillips,  1  Sandf.  Ch.,8S; 
Bliss  vs.  Cottle,  32  Barb.,  322;  Reed  ts.  Sands,  37  id.,  IS5: 
Maas  TS.  Goodman,  2  Hilt,  275 ;  Sohieffelin  ts.  Hawkins, 
14  Abb.  Pr.,  112. 

N.  Y.  C.  C,  Sec.  1935. 


Inrentory, 
required. 


Sec.  3461.  Within  twenty  days  after  an  assignment  is 
made  lor  the  benefit  of  creditors,  the  assignor  must  malce 
and  file,  in  the  manner  prescribed  by  Sec.  3463,  a  full  and 
true  inventory,  showing — 

1.  All  the  creditors  of  the  assignor. 

2.  The  place  of  residence  of  each  creditor,  if  known  to 
the  assignor,  or  if  not  known,  that  fact  must  be  stated. 

3.  The  sum  owing  to  each  creditor  and  the  nature  of 
each  debt  or  liability,  whether  arising  on  written  secur- 
ity, account  or  otherwise. 

4.  The  true  consideration  of  the  liability  in  each  case, 
and  the  place  where  it  arose. 

5.  Every  existing  judgment,  mortgage  or  other  security 
for  the  payment  of  any  debt  or  liability  of  the  assignor. 

6.  All  property  of  the  assignor  at  the  date  of  the  assign- 
ment, which  is  exempt  by  law  from  execution  ;  and, 

7.  All  of  the  assignor's  property  at  the  date  of  the 
assignment,  both  real  and  personal,  of  every  kind,  not  so 
exempt,  and  the  encumbrances  existing  thereon,  and  all 
vouchers  and  securities  relating  thereto,  and  the  valne 
of  such  property  according  to  the  best  knowledge  of  the 
assignor. 

N.  Y.  C.  C,  Sec.  1936. 


Yoriflcation 
ofinTontory. 


Sec.  3462.  An  affidavit  must  be  made  by  every  person 
executing  an  assignment  for  the  benefit  of  creditors,  to 
be  annexed  to  and  filed  with  the  inventory  mentioned  in 
the  last  section,  to  the  effect  that  the  same  is  in  all  re- 
spects just  and  true,  according  to  the  best  of  such  assigo- 
or's  knowledge  and  belief 

N.  Y.  C.  C,  Sec.  1937. 
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Seo.  3463.     An  assignment  for  the  benefit  of  creditors  Recording 

assigiiineot 

must  be  recorded,  and  the  inventory  required  by  Sec.  3461  andfiung 
filed  with  the  County  Recorder  of  the  county  in  which 
the  assignor  resided  at  the  date  of  the  assignment;  or,  if 
he  did  not  then  reside  in  this  State,  with  the  Recorder  of 
the  county  in  which  his  principal  place  of  business  was 
then  situated;  or,  if  he  had  not  then  a  residence  or  place 
of  business  in  this  State,  with  the  Recorder  of  the  county 
in  which  the  principal  part  of  the  assigned  property  was 
then  situated. 

N.  Y.  C.  C,  Sec.  1938. 

Sec.  3464.  If  an  assignment  for  the  benefit  of  creditors  same, 
is  executed  by  more  than  one  assignor,  it  may  be  re- 
corded, and  a  copy  of  the  inventory  required  by  Sec.  3461 
may  be  filed  with  the  Recorder  of  the  county  in  which 
any  of  the  assignors  resided  at  its  date,  or  in  which  any 
of  them,  not  then  residing  in  thi^  State,  had  then  a  place 
of  business. 

N.  Y.  C.  C,  Sec.  1939. 

Sec.  3465.     An  assignment  for  the  benefit  of  creditors  Effector 
is  void  against  creditors  of  the  assignor,  and  against  pur-  reconu^ 
chasers  and  encumbrancers  in  good  faith  and  for  value, 
unless  it  is  recorded,  and  unless  the  inventory  required 
by  Sec.  3461  is  not  filed,  pursuant  to  Sec.  3463,  within 
twenty  days  after  the  date  of  the  assignment. 

N.  Y.  0.  C,  See.  1940— modified. 

Sec.  3466.     Where  an   assignment  for  the  benefit  of  ^/J^"**** 
creditors  embraces  real  property,  it  is  subject  to  the  pro-  property, 
visions  of  Art.  IV  of  the  chapter  on  Recording  Trans/ers^ 
as  well  as  to  those  of  this  Title. 

N.  Y.  C.  C,  Sec.  1941. 

Sec.  3467.  Within  thirty  days  after  the  date  of  an  Bond  of 
assignment  for  the  benefit  of  creditors,  the  assignee  must  ^ 
enter  into  a  bond  to  the  people  of  this  State,  in  such 
amount  as  may  be  fixed  by  the  County  Judge  of  the 
county  in  which  the  original  inventory  is  filed,  with  suffi- 
cient sureties,  to  be  approved  by  such  Judge,  and  condi- 
tioned for  the  faithful  discharge  of  the  trust,  and  the  due 
accounting  for  all  moneys  received  by  the  assignee,  which 
bond  must  be  filed  in  the  same  office  with  the  original 
inventory. 

N.  Y.  C.  C,  Sec.  1942. 
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ConditioDBof  Seo.  Sr468.  Until  the  inventory  and  affidavit  required 
converaioQ.  bj  Secs.  3461  and  3462  have  been  made  and  filed,  and  the 
assignee  has  given  a  bond  as  required  by  the  last  section, 
the  assignee  for  the  benefit  of  creditors  has  no  authority 
to  dispose  of  the  estate  or  convert  it  to  the  purposes  of 
the  trust. 

N.  Y.  C.  C,  Sec.  1948. 

Accountings  Seo.  3469.  After  sIk  months  from  the  date  of  an  assign- 
ment for  the  benefit  of  creditors,  the  assignee  may  be 
required,  on  the  petition  of  any  creditor,  to  account  before 
the  County  Judge  of  the  county  where  the  accompanying 
inventory  was  filed,  in  the  manner  prescribed  by  the 
Code  of  Civil  Procedure. 

The  mode  of  proceeding  is  loft  to  be  regulated  by  Um^ 
Code  of  Civil  Prooedare. 

N.  Y.  C.  C,  See.  1944. 

Seo.  3470.  Property  exempt  from  execution,  and  in- 
surances upon  the  life  of  the  assignor,  do  not  pass  to  the 
assignee  by  a  general  assignment  for  the  benefit  of  cred- 
itors, unless  the  instrument  specially  mentions  them,  and 
declares  an  intention  that  they  should  pass  thereby. 

N.  Y.  C.  C,  Sec.  1945. 

Sec  3471.  In  the  absence  of  any  provision  in  the 
assignment  to  the  contrary,  an  assignee  for  the  benefit  of 
creditors  is  entitled  to  the  same  commissions  as  are  allowed 
by  law  to  executors  and  guardians;  but  the  assignment 
cannot  grant  more,  and  may  restrict  the  commissions  to 
a  less  amount,  or  deny  them  altogether. 

N.  Y.  C.  C,  Sec.  1946. 

Amigneefl  Sec.  3472.     An  assigucc  for  the  benefit  of  creditors  is 

ocudonein    not  to  bc  held  Hablc  for  his  acts,  done  in  good  faith,  in 

the  execution  of  the  trust,  merely  for  the  reason  that  the 

assignment  is  afterward  adjudged  void. 

N.  Y.  C.  C,  Sec.  1947. 


Property 
exempt. 


Compensa- 
tloa. 


AMent  of 
creditor  nec- 
esgarr  to 
modification 
ofamign* 
ment. 


Sec.  3473.  An  assignment  for  the  benefit  of  creditors, 
which  has  been  executed  and  recorded  so  as  to  transfer 
the  property  to  the  assignee,  cannot  afterwards  be  can- 
ceiled  or  modified  by  the  parties  thereto,  without  the 
consent  of  every  creditor  affected  thereby. 

K.  Y.  CO., Sec.  1948. 


PART  III. 

NUISANCE. 

Title    I.  General  Principles. 
II.  Public  Nuisances. 
III.  Private  Nuisances. 


TITLE    I. 

general  principles. 

Sbctiov  3479.  Naisance,  vrhat. 

3480.  Public  noisanoe. 

3481.  Private  noisanoe. 

3482.  What  is  not  deemed  a  naisanoe.  , 

3483.  Snooessiye  owners. 

34^54.  Abatement  does  not  preclade  action. 

Sec.  3479.     A  noisanoe  consists  in  unlawfully  doing  an  Nuisance, 
act,  or  omitting  to  perform  a  duty,  which  act  or  omission 
either — 

1.  Annoys,  injures  or  endangers  the  comfort,  repose, 
health  or  safety  of  others;  or, 

2.  Offends  decency ;  or, 

3.  Unlawfully  interferes  with,  obstructs,  or  tends  to 
obstruct,  or  renders  dangerous  for  passage,  any  lake,  or 
navigable  river,  bay,  stream,  canal  or  basiu,  or  any  pub- 
lic park,  square,  street  or  highway;  or, 

4.  In  any  way  renders  other  persons  insecure  in  life, 
or  in  the  use  of  property. 

This  deflnttion  corresponds  with  that  given  of  public 
nuisance,  in  the  Penal  Code,  Sec.  430,  except  that  it  is 
modified  to  embrace  private  nuisance  also.  Numerous  au- 
thorities on  the  different  branches  of  the  definition  are  col- 
lected in  a  note  to  the  section  of  ihe  Penal  Code  referred  to. 
See,  also,  People  vs.  Vandcrbilt,  26  N.  T.,  387 ;  25  How. 
Pr.,  139;  38  Barb.,  282;  Niagara  Falls  International 
Bridge  Co.  vs.  Great  Western  R.   R.  Co.,  39  Barb.,  212. 

N.  Y.  C.  C,  Seo.  1949. 


Public 
nniBance. 
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Seo.  3480.  A  public  nuisance  U  one  which  affects 
equally  the  rights  of  an  entire  community  or  neighbor- 
hood, although  the  extent  of  the  damage  may  bo  ane- 
qual. 

N.  Y.  C.  C,  Sec.  1950. 

Sec.  3481.  Every  nuisance  not  included  in  the  defini- 
tion of  the  last  section  is  private. 

N.  T.  C.  C,  See.  1951. 

What  is  not        Seo.  3482.    Nothinsc  which  is  done  or  maintained  an- 

deemed  a  ^ 

nuiaance.      dcr  the  cxpress  authority  of  a  statute  can  be  deemed  a 
nuisance. 

K.  Y.  C.  C,  See.  1952. 


Prlrate 
nnleance. 


Snoceasire 
ownen. 


Seo.  3483.  Every  successive  owner  of  property  who 
neglects  to  abate  a  continuing  nuisance  upon,  or  in  the 
use  of,  such  property,  created  by  a  former  owner,  is  liable 
therefor  in  the  same  manner  as  the  one  who  first  created  it. 

N.  Y.  C.  C,  Sec.  1953. 


Abatement 
does  not 
preclude 
action. 


Sec  3484.  The  abatement  of  a  nuisance  does  not  pre- 
judice the  right  of  any  person  to  recover  damages  for  its 
past  existence. 

N.  Y.  C.  C,  Sec.  1954. 


TITLE    II. 


Lapse  of 
time  does 
not  let^Jise. 


PUBLIC  NUISANCES. 

Sbction  3490.  Lapse  of  time  dues  not  legalise. 

3491.  Abatement. 

3492.  When  notice  is  required. 

3493.  Remedies  for  pnblio  nnisanoe. 

3494.  Action. 

3495.  How  abated. 


Sec  3490.  No  lapse  of  time  can  legalize  a  public 
nuisance,  amounting  to  an  actual  obstruction  of  public 
right. 

N.  Y.  C.  C,  Sec.  1955. 


Abatement.        Sec.  3491.     The  remedies  against  a  public  nuisance 
are: 
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1.  Indictment. 

2.  A  civil  action ;  or, 

3.  Abatement. 

^  N.  Y.  C.  C,  Sec.  1966. 

Sec.  3492.     The  remedy  by  indictment  is  regulated  by  JfJ®°u?^*^* 
the  Penal  Code. 

N.  Y.  C.  C,  Sec.  1957. 

Sec.  3493.     A  private  person  may  maintain  an  action   a^medies 

r  r  J  for  public 

for  a  public  nuisance  if  it  is  specially  injurious  to  himself,  nuisance. 
but  not  otherwise. 

N.  Y.  C.  C,  Sec.  1958. 

Sec.  3494.    A  public  nuisance  may  bo  abated  b}*^  any  Action, 
public  body  or  officer  authorized  thereto  by  law. 

The  powers  of  various  bodies  and  officers  to  act  in  the 
abatement  of  nuisajices,  are,  however,  tu  be  sought  in  the 
statutes  conferring  them;  they  are  not  properly  within  the 
scope  of  the  Civil  Code. 

N.  Y.  C.  C,  Sec.  1959. 

Sec  3495.     An}-  per.'^on   may  ubale  a  public  nuisance   Howauted. 
which  is  specially  injurious  to  him,  by  removing,  or,  if 
necessary,  destroying   the  thing  which   constitutes   the 
same,  without  committing  a  breach  of  the  peace,  or  doing 
unnecessary  injury. 

N.  Y.  C.  C,  Sec.  1960. 


TITLE    Til. 

PRIVATE  NUISANCES. 

Section  3501.  Remedies  for  private  nuisance. 

3502.  Abatement,  when  allowed. 

3503.  When  notice  is  required. 

Sec.  3501.    The  remedies  against  a  private  nuisance  Reme^.tee 

for  private 
are*—'  nuisance. 

1.  A  civil  action  ;  or, 

2.  Abatement. 

N.  Y.  C.  C,  Sec.  1961. 
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Ai»atemcnt,        Sec  3502.    A  porson  injured  by  a  private  nuisance  may 
allowed.        abate  it  by  removing,  or,  if  necessary,  destroj'iog  the 
thing  which  constitutes  the  nuisance,  without  committing 
a  breach  of  the  peace,  or  doing  unnecessary  injurji% 

K.  T.  C.  C,  Sec.  1962. 

When  notice  Sec.  3503.  Where  a  private  nuisance  results  from  a 
mere  omission  of  the  wrong-doer,  and  cannot  be  abated 
without  entering  upon  his  land,  reasonable  notice  mus^t 
bo  given  to  him  before  entering  to  abate  it. 

N.  Y.  C.  C,  Seo.  1963. 


PART   IV. 


MAXIMS  OF  JURISPRUDENCE. 

Seo.  3509.  The  maxims  of  jarisprudonce  hereioafter 
set  forth  are  intended  not  to  qualify  any  of  the  foregoing 
provisions  of  this  Code,  but  to  aid  in  their  jast  applica- 
tion. 

The  maxims  giren  in  the  text  are  not  meant  to  be  mere 
translations  of  the  Latin  originals  mentioned  in  the  notes ; 
but  snch  an  explanation  of  them  as  is  supposed  to  be  most 
Just  and  consonant  with  our  legal  system. 

It  will  be  observed  that  those  maxims  only  are  presented 
which  have  a  general  application.  Such  maxims  as  **  caveat 
emptor,**  "  qui  faeit per  alium/*  etc.,  which  apply  to  sales 
and  agency,  more  particularly,  and  others  of  a  like  charac- 
ter, are  omitt«d.  In  respect  to  such  it  is  thought  better  to 
state  the  proper  rales  completely  in  the  chapter  of  the  Code 
relating  to  the  particular  topic,  than  to  refer  to  this  Part 
for  any  additional  principles. 

N.  T.  C.  C,  Seo.  1964. 

Sec.  3510.  When  the  reason  of  a  rale  ceases,  so  should 
the  rule  itself. 

**  Ceeeante  vxUtone  legie  cenat  ipsa  lex,**  (Co.  Litt.,  70  (. ; 
Branch's  Maxims,  68  ;  Richards  vs.  Heather,  1  B.  A  Aid., 
33.) 

N.  T.  C.  C,  Sec.  1965. 

Sec.  3511.  Where  the  reason  is  the  same,  the  rule 
should  be  the  same. 

"Ubieadem  ratio  ihi  idem  Ju»,"  (Co.  Litt.,  10  a. ;  Branch's 
Max.,  64.) 

N.  Y.  C.  C,  Sec.  1966. 

Seo.  3512.  One  must  not  change  his  purpose  to  the 
injury  of  another. 

"  Nemo  poteet  mutare  coneilium  euum  in  alteriua  injurian,*' 
(Dig.,  50, 17,  75).  The  spirit  and  application  of  this  maxim 
are  examined  by  Chancellor  Kent,  in  Dash  vs.  Van  Kleeck, 
7  Johns.,  54,  with  special  reference  to  retroactive  statutes. 
In  Bonati  vs.  Welsch  (24  N.  T.,  157,  162),  it  was  held, 
partly  upon  the  authority  of  this  maxim,  that  a  husband's 
change  of  domicile  did  not  affect  the  rights  of  property 
which  his  wife  acquired  at  her  marriage  by  the  law  of  the 
place  where  they  were  married. 

N.  Y.  C.  C,  Sec.  1967. 

Sec.  3513.  Any  one  maj^  waive  the  advantage  of  a  law 
intended  solely  for  his  benefit.    But  a  law  established  for 
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a  public  reason  cannot  be  contravened  by  a  private  agree- 
ment. 

"  Qutlibet  poUtt  renuneian  juri  pro  tt  introdmcto.^* 
(Branch's  Max.,  309.)  Compare  "  Modu»  et  convemtio  vim- 
cunt  UgemJ* 

N.  T.  C.  C,  Sec.  1968. 

Sec.  3514.     One  must  bo  use  his  own  rights  as  not  to 
infringe  upon  the  rights  of  another. 

**  Sic  utere  tuo  ut  alUnum  non  ItedatJ*  (9  Co.  Rep.*  59; 
Branch's  Max.,  160.) 

N.  Y.  C.  C,  Sec.  1969. 

Sec.  8515.    He  who  eonnents  to  an  act  is  not  wronged 
by  it. 

**  Volenti  non  fit  injuria.*'  (Braeton,  foL  18;  Branch's 
Max.,  127  ;  Hartfield  78.  Ropen  21  Wend.,  62U;  CorvxB 
T8.  N.  Y.  A  Erie  R.  R.  Co.,  13  N.  Y.,  49;  Ljon  vs.  Tall- 
madge,  1  Johns.  Ch.,  187  ;  Palmer  ts.  Lord,  6  Johns.  Cb., 
101 ;  Lemmon  vs.  People,  20  N.  Y.,  628.)  "Nulla  injuria 
e9t  qum  in  toientetn  fiat,"     (Dig.*  47,  10,  1,  5.) 

'  N.  Y.  C.  C,  Sec.  1970. 

Sec  3516.    Acquiescence  in  error  takes  away  the  right 
of  objecting  to  it. 

**  ConaenauB  tollit  erromm,  is  a  maxim  of  the  common  law 
and  the  dictate  of  common  sense."  (Rogers  rs.  Ctnger,  7 
Johns.,  611.) 

N.  Y.  C.  C,  Sec.  1971. 

Sec  3517.     No  one  can   take  advantage  of  his  own 
wrong. 

**  NuUut  eommodum  eapere  poteH  de  injuria  9ua  prvpritu^* 
N.  Y.  C.  C,  Sec.  1972. 

Sec  3518.     He  who  has  fraudulently  dispossessed  him-, 
self  of  a  thing  may  be  treated  as  if  he  still  had  possession. 

**  Qui  dolo  detierit  pottidtre,  pro  poticUnte  dammatur,** 
N.  Y.  C.  C,  Sec.  1973. 

Sec  3519.     He  who  can  and  does  not  forbid  that  which 
is  done  on  his  behalf,  is  deemed  to  have  bidden  it. 

"Semper  qui  non  prohibet  pro  M  intervenirc  mandare 
ereditur,** 

N.  Y.  C  C,  Sec.  1974. 

Sec  3520.     No  one  should  suffer  by  the  act  of  another. 

'*  Re9  inter  alioe  acta  alteri  noeere  non  debet,*'  (See  Qel- 
ston  vs.  Uoyt,  13  Johns.,  .^61,  3S1 ;  Sweet  vs.  Bamej,  23 
N.  Y.,  335,  341 ;  Langdon  vs.  Astor,  16  N.  Y.,  9,  31.) 

N.  Y.  C  C,  Sec.  1975. 
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Sec.  3521.     He  who  takes  the  benefit  must  bear  the 
burden. 

"  Qui  tentxt  commodunif  tentire  debet  et  onut,"  (Paine  ys. 
Bonney,  6  Abb.  Pr.,  106;  Frost  ts.  Saratoga  Ids.  Co.,  5  Do- 
nio,  158  ;  Bartlett  vs.  Crozier,  17  Johns.,  453 ;  Hendricks 
vs.  Jndab,  2  Cai.,  25,  23  ;  United  Ins.  Co.  vs.  Robinson,  id., 
280,  288  ;  Matter  of  Mayor,  etc.,  of  New  Yorlc,  11  Johns., 
771.)  One  who  takes  an  estate  in  land  and  enjoys  the  benefits 
resulting  from  his  title,  must  bear  the  burdens  of  theenca:u- 
braiiccd  ujjuu  tliu  lauJ  ai<<i  of  tlic  ci»von:ints  that  run  with  it 
(Denman  ts.  Prinoe,  40  Barb.,  216 ;  Verplauek  vs.  Wiigut, 
2;;  Wend.,  500;  Priestly  vs.  PouWa,  2  Scott  N.  R.,  226). 

N.  y.  C.  C,  S?cc.  1976. 

Sec.  3522.     One  who  grants  a  thing  is  presumed  to 
grant  also  whatever  is  essential  to  its  use. 

"  Cnicunque  aliquii  quid  eoncediti  concedere  videtur  et  id 
tine  qno  re«  ipna  enne  non  poteet.**  ( Sec  Sterrioker  vs.  Dickin- 
son, 9  Barb.,  518;  Troup  vs.  Harlbut,  10  id.,  359.) 

N.  Y.  C.  C,  Sec.  1977. 

Sec.  3528.     For  every  wrong  there  is  a  remedy. 

"  Ubijiie,  ihi  remediitm,"  (Johnstone  VS.  Sutton,  1  T.  R., 
812.) 

N.  Y.  C.  C,  Sec.  1978. 

Sec.  3524.    Between  those  who  are  equally  in  the  right, 
or  equally  in  the  wrong,  the  law  does  not  interpose. 

"  /n  atqunli  jure  meliore»i  conditio  poeeidentit.*'    (Ontario 

Bank  vs.  Worthington,  12    Wend.,  601 ;    M'Laughlin   vs. 

'  Waite,  9  Cow.,  674;  Graves  vs.  Delaplaine,  14  Johns.,  159.) 

"  In  pari  delicto  potior  ett  conditio  de/endentiej*  (See  Peck 

vs.  Burr,  10  N.  Y.,  294.) 

N.  Y.  C.  C,  Soo.  1979. 

Sec.  3525.     Between  rights  otherwise  equal,  the  earli- 
est is  preferred. 

**  Que  prior  CMt  in  tempore  potior  eet  in  Jure,"  (See  Muir 
vs.  Schenck,  3  Hill,  228;  Poillon  vs.  Martin,  1  Sandf.  Ch., 
578  ;  Watson  vs.  Le  Row,  6  Barb.,  485.) 

N.  Y.  C.  C,  Soo.  1980. 

Sec.  3526.     No  man  is  responsible  for  that  which  no 
man  can  control. 

**AetH»  Dei  facit  nemini  injurium.*'     This  is  a  maxim  of 
the  common  law  with  regard  to  obligations  created  merely 
L  by  operation  of  law  ;  but  it  has  not  been  considered  appli- 

cable to  contracts.  (Tompkins  vs.  Dudley,  25  N.  Y.,  170  ; 
Harmony  vs.  Bingham,  12  N.  Y.,  99;  Brown  vs.  Royal  Ins. 
Co.,  1  El.  A  El.,  853.)  The  Commissioners  have  proposed, 
however,  to  extend  this  principle  to  contracts.  (See  Sec. 
727.) 

N.  Y.  C.  C,  Sec.  1981. 
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Sec.  3527.  The  law  helps  the  vigilant,  before  those 
who  sleep  on  their  rights. 

'*  Vigilantiiut  non  dormientibvs  Uge»  9uh9enivnlJ*  (Toole 
T8.  Cook,  16  How.  Pr.,  144.) 

N.  Y.  C.  C,  Sec.  1982. 

Sec.  3528.    The  law  respects  form  loss  than  sabstance. 

■ 

Franois'  Maxima,  No.  13. 
N.  Y.  C.  C,  Sec.  1983. 

Sec.  3529.  That  which  ought  to  have  been  done  is  to 
be  regarded  as  done,  in  favor  of  him  to  whom,  and  against 
him  from  whom,  performance  is  due. 

Thus  an  agreement  for  a  yalaable  oonsideratton  wiU  be 
treated  as  actually  executed  from  the  period  when  it  oaght 
to  have  been  performed  in  favor  of  a  person  entitled  to 
insist  on  its  performance.  On  this  principle,  money  agreed 
or  deyised  to  be  laid  out  in  land  will  be  treated  as  real 
estate;  and  land  contracted  or  devised  to  be  sold  will  b« 
treated  as  money.  (Story  Eq.  Jnr.,  Sec.  64,  g.;  Adams' 
Equity,  74.)  See,  for  other  illustrations  of  the  maiim, 
Burch  vs.  Newberry,  1  Barb.,  648, 664;  Hasbrouck  vs.  Pad- 
dock, 1  id.,  635;  Craig  vs.  Leslie,  3  Wheat.,  563;  Roae. 
velt  vs.  Bank  of  Niagara,  Hopk.,  533. 

N.  Y.  C.  C,  Sec.  1984. 

Sec.  3530.  That  which  does  not  appear  to  exist  is  to 
be  regarded  as  if  it  did  not  exist. 

"Z>e  If  on  apparentibvtM  et  de  non  ext*teutibu9  eadem  ett 
ratio,**    (Johnson  vs.  Siagg,  2  Johns.,  519.) 

N.  Y.  C.  C,  Sec.  1985. 

Sec.  3531.    The  law  never  requires  impossibilities. 

*'Lex  non  eogit  ad  %mpo€9ihil%a."  (Co.  Litt.,  231,  h,; 
Schroeder  vs.  Hudson  River  R.  R.  Co.,  5  Dner,  62.)  "Iw^ 
potentia  excutat  l^em"  (Jackson  vs.  Seliick,  8  Johns. , 
271 ;  Jackson  vs.  Johnson,  5  Cow.,  103.) 

N.  Y.  C.  C,  Sec.  1986. 

Sec.  3532.    The  law  neither  does  nor  requires  idle  acts. 

"Lex  non  eogit  ad  vana  eeu  xnutilia."  (Boot  vs.  Franklin, 
3  Johns.,  210.)  "Lex  nil  frustra  fadtJ*  It  is  a  settled 
principle,  says  Chancellor  Kent,  that  a  Court  will  not  ub> 
take  to  exercise  a  power  unless  it  can  exercise  it  to  soedo 
purpose.    (Huntington  vs.  NicoU,  3  Johns.,  598.) 

N.  Y.  C.  C,  Sec.  1987. 

Sec.  8533.    The  law  disregards  trifles. 

"De  minimi*  non  curat  lex,  Nimia  euhtiltae  injure  repr^- 
hatur,  Bonmfidei  non  eonf>enxt  de  apieibu9  juria  dieputare*^ 
(Ulpian,  Dig.,  17,  1,  29;  see  Shipman  vs.  Shafer,  14  AbV. 
Pr.,  456 ;  Matter  of  Empire  City  Bank,  18  N.  Y.,  218.) 

N.  Y.  C.  C,  Sec.  1988. 
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Sec.  3534.    Particular  expressions  qualify  those  which 
are  general. 

**ln  toto  jure  generi  per  epeciem  derogatur  et  illud  pnltitei- 
tnum  hitbctur  qaod  ad  tpeciem  directum  eet.*'  (See  Piatt  re, 
Lott,  17  N.  Y.,  478.) 

N.  y.  C.  C,  Sec.  1989. 

Sec.  3535.     Contemporaneous  exposition  is  in  general 
the  best. 

** Contemporanea expoaitio  e»t  optima et/ortienma  in  lege" 
In  eonstruing  a  statute,  great  regard  should  be  paid  to  the 
opinion  in  respect  to  it  entertained  by  persons  learned  in 
the  law  at  the  time  of  its  passage.  (Sedgwick  Stat,  and 
Const  Law,  251 ;  1> warns,  562.) 

N.  Y.  C.  C,  See.  1990. 

Sec.  3536.    The  greater  contains  the  less. 

**Omne  majue  eontinet  in  ee  mtntw.  In  eo  quod  phu  e»t 
temper  ineet  et  minue"  (Dig.,  50,  17,  110.)  "Non  debit 
cut  plitB  licet.  Quod  minua  eet  non  lieere"  (Ulpian  Gotho- 
fredi,  Reg.  Juris.  Compare  Dig.,  50,  17,26-37.)  "Omne 
maiua  in  »e  minuM  eompleetitur,"  (Kip  vs.  Brigham,  6 
Johns.,  157.) 

N.  Y.  C.  C,  Sec.  1991. 

Sec.  3537.     Superfluity  does  not  vitiate. 

*'  Utile  per  inutile  non  vitiatur"  (Rickets  vs.  Livingston, 
2  Johns.  Cas.,  101;  Yates'  Case,  4  Johns.,  367;  Ogdon  tb. 
Barker,  18  id.,  93;  Aylesworth  vs.  Brown,  10  Barb.,  174.) 
This  maxim  has  long  been  familiar  to  the  common  law.  It 
has  had  frequent  application  in  the  law  of  conveyancing, 
of  pleading  and  of  evidence. 

N.  Y.  C.  C,  Sec.  1992. 

Sec  3538.    That  is  certain  which  can  be  made  certain. 

"  Id  eertum  eet  quod  certum  reddi  potest"  (Olmsted  vs. 
Loomis,  9  N.  Y.,  434  ;  Hyland  vs.  StaiTord,  10  Barb.,  565 ; 
Ostrander  vs.  Walter,  2  Hill,  332.) 

N.  Y.  C.  C,  Sec.  1993. 

Sec  3539.    Time  does  confirm  a  void  act. 

**  Quod  ab  initio  non  valet  in  iraetu  tempari*  non  eonvalee- 
eit.  Quod  initio  vitioeum  etfnon  poteet  tractu  tempori*  eon- 
wdeeeere,** 

**  The  general  rule  is  that  whenever  any  contract  or  con- 
veyance is  void,  either  by  a  positive  law  or  upon  principles 
of  public  policy,  it  is  deemed  incapable  of  confirmation 
upon  the  maxim,  quod  ab  initio"  etc.  (Story  Eq.  Jur.,  Sec. 
306;  Vernon's  case,  4  Co.  Rep.,  2  6.)  **  No  length  of  time," 
said  Lord  Talbot,  *'  will  bar  a  ft-and.''  (Cas.  temp.  Talbot, 
73.) 

N.  Y.  C.  0.,  Sec.  1994. 

Sec.  3540.     The  incident  follows  the  principal,  not  the 
principal  the  incident. 

Battle  vs.  Coit,  26  N.  Y.,  404.  '*  Aeeeeeorium  non  dudt 
ted  aequitur  euum  principaltJ' 

N.  Y.  C.  C,  Sec.  1995. 
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Seo.  8541.  An  interpretation  which  gives  effect  is  pre- 
ferred to  one  which  makes  void. 

"  Ut  ret  magi»  valeat  quam  pereat**  (LangdoB  v*.  Astor* 
16  N.  Y.,  47  ;  Nichols  vs.  3IcEwen,  17  id.,  25  ;  Laub  t«. 
Buckmillcr,  id.,  627.) 

N.  T.  G.  C,  Seo.  1996. 

Sec.  "3542.     Interpretation  must  be  reasonable. 

Everything  is  to  havo  a  ren9onablo  construction,  and 
everything  necessary  tu  make  a  rule  reasonable  is  implird. 
(.Tones  vs.  Qibbous,  8  Exob.,  922 ;  see  Buck  vu.  Bork,  18 
N.  Y.,  339,  341.) 

N.  T.  C.  C,  Sec.  1997. 

Sec.  3543.  Where  one  of  two  innocent  persons  must 
suffer  by  the  act  of  a  third,  he,  by  whose  negligence  it 
happened,  mast  be  the  sufferer. 

In  Griswold  vs.  Haven  (25  N.  Y.,  595),  thiB  maxim  is 
asserted  and  enforced  as  a  principal  upon  which,  indcpeD- 
dently  of  the  law  of  agency,  an  innocent  party  may  be  held 
responsible  for  the  acts  of  another.  The  maxim  is  also 
cited  and  applied  in  Exchange  Bank  vs.  Monteath,  26  X.  T., 
505,  513;  Sanford  vs.  Handy,  23  Wend.,  268;  Root  vs. 
French,  13  id.,  572. 

N.  Y.  C.  C,  Sec.  1998. 


PART   V. 


DEFINITIONS  AND  GENERAL  PROVISIONS. 

Sbctiox  3549.  Code  and  Common  Law  one  system. 

9550.  Code  deolaration  of  one  Common  Law  principle  does  not 

chance  others. 
8551.  Expression  of  one  subordinate  rule  does  not  abrogate  others. 

3552.  The  rale  that  statutes  in  derogation  of  Common  Law,  not 

spplicable. 

3553.  Statutes  and  Common  Law  substantially  the  same — a  con- 

tinuation of. 
8554.  How  Code  is  construed. 

3555.  Words,  how  used. 

3556.  Sundry  words. 

3557.  Degrees  of  care  and  diligence. 

3558.  Care  and  diligence. 

3559.  Degrees  of  negligence. 

3560.  Negligence, 

3561.  Children. 

8562.  Debtor  and  creditor. 

3563.  Good  faith. 

3564.  Notice. 

3565.  Actual  notice. 

3566.  Consiructive  notice. 

3567.  Certain  persons  deemed  to  have  constructive  notice. 

3568.  Notice,  when  impossible. 

3569.  Paper. 

3570.  Person. 

3571.  Several. 

3572.  Third  persons. 

3573.  Holidays. 

3574.  Same. 

3575.  Business  days. 

3576.  Certain  acts  not  to  be  done  on  holidays. 

3577.  Usage,  what. 
8578.  Same. 
8570.  Value. 
3580.  Verdict. 

8581.  Time. 

8582.  Genders. 

3583.  Numbers. 

3584.  Tense. 

3585.  "Compound  interest,''  what. 

3586.  "Signature,"  what. 
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How  Code  is 
oonstnied. 


Sectiok  S587.  "  Writing,"  what. 

3588.  "  Oath,"  what. 

3589.  «  Seal,"  what. 

3590.  <<  State,"  what. 

3591.  Repeal  of  former  atatates. 

8eo.  3549.  This  Code  and  the  Common  Law  are  bot 
parts  of  one  system,  differing  only  in  their  mode  of  adop- 
tion. 

[New  seotion.] 

Sec  8550.  The  declaration  or  expression  of  a  Common 
Law  rale  or  principle  in  this  Code  does  not  enlarge,  limit 
or  change  its  effect,  except  so  far  as  such  rule  or  principle 
is  changed  by  the  terms  of  the  Code.  It  still  bears  the 
same  relation  to  the  body  of  the  Common  Law  as  it  did 
before  the  adoption  of  the  Code. 

[New  lection.] 

Sec.  3551.  The  expression  in  this  Code  of  a  general 
Oommon  Law  rule  upon  a  subject  does  not,  by  implica- 
tion, change  or  abrogate  subordinate  rules  pertaining  to 
the  same  subject;  nor  does  the  expression  of  a  portion  of 
the  subordinate  rules  abrogate  or  change,  by  implication, 
other  subjrdinabe  rules  not  expressed  in  Code  form. 

[Now  section.] 

Sbo.  8552.  The  rule  that  statutes  in  derogation  of  the 
Common  Law  are  to  be  strictly  construed  has  no  applica- 
tion to  this  Code. 

N.  T.  C.  C,  Sec.  2032. 

Sec.  3553.  The  provisions  of  this  Code,  so  far  as  they 
are  substantially  the  same  as  existing  statutes,  or  Com- 
mon Law,  must  be  construed  as  continuations  thereof, 
and  not  as  new  enactments. 

Rev.  Laws  of  Mass.,  1858,  Chap.  182,  Sec.  9. 

Note. — The  words  "  or  Common  Law"  are  new,  and  in- 
serted to  correspond  with  the  theory  of  the  four  preoeding 
sections. 

Sec.  8554.  All  its  provisions  are  to  be  construed  ac- 
cording to  the  fair  import  of  their  terms,  with  a  view  to 
effect  its  objects  and  to  promote  justice. 

NoTB. — It  is  very  difficult  to  properly  clothe  the  ideas 
sought  to  be  expressed  in  the  five  preoeding  sections.  These 
sections  need  to  be  considered  in  connection  with  See.  7  of 
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this  Code.  They  want  a  new  jodgment  from  a  new  stand- 
■  point — the  judgment  of  an  Examining  Board ;  perhaps 
should  be  transferred  to  follow  See.  7,  or  to  supersede  it. 
See.  3553  is  of  doubtful  propriety,  though  drawn  from  high 
authority. 

Seo.  3555.  Words  and  phrases  mast  be  construed  ac-  wcrda,  how 
cording  to  the  context  and  the  approved  usage  of  the  lan- 
guage^ but  technical  words  and  phrases,  and  such  others 
as  may  have  acquired  a  peculiar  and  appropriate  meaning 
in  law,  must  be  construed  according  to  such  peculiar  and 
appropriate  meaning;  except  when  a  contrary  intention 
plainly  appears,  and  except,  also,  that  the  words  herein- 
after explained  are  to  be  understood  as  thus  explained. 

N.  T.  C.  0.,  See.  1999— enlarged  from  Mass. 

Seo.  8556.     Whenever  the  meaning  of  a  word  or  phrase  Snndiy 
is  defined  in  any  part  of  this  Code,  such  definition  is 
applicable  to  the  same  word  or  phrase  wherever  it  occurs, 
except  where  a  contrary  intention  plainly  appears. 

N.  T.  C.  0,,  Sec.  2000. 

Sec.  3557.    There  are  three  decrees  of  care  and  dili-  Degrees  of 

•^  ,  care  and 

gence  mentioned  in  this  Code,  namely,  slight,  ordinary  diugonce. 
and  great.     The  latter  include  the  former. 

N.  T.  C.  C,  Sec.  2001. 

Sec.  3558.  Slight  care  or  diligence  is  such  as  persons  care  and 
of  ordinary  prudence  usually  exercise  about  their  own 
afiairs  of  slight  importance;  ordinary  care  or  diligence  is 
such  as  they  usually  exercise  about  their  own  affairs  of 
ordinary  importance;  and  great  care  or  diligence  is  such 
as  they  usually  exercise  about  their  own  affairs  of  great 
importance. 

N.  Y.  C.  0.,  Sec.  2002. 

Seo.  3559.    There  are  three  degrees  of  negligence  men-  Degrees  of 

c»    «=»  Dogilgence. 

tioned  in  this  Code,  namely,  slight,  ordinary  and  gross. 
The  latter  include  the  former. 

N.T.  C.  C,  Sec.  2003. 

Sec.  3560.    Slight  negligence  consists  in  the  want  of  Negligence. 
great  care  and  diligence;  ordinary  negligence,  in   the 
want  of  ordinary  care  and  diligence;  and   gross  negli- 
gence, in  the  want  of  slight  care  and  diligence. 

N.  Y.  C.  C,  See.  2004. 
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Sec.  3561.  The  term  **  children,"  as  used  in  this  Code, 
includes  children  by  birth  and  by  adoption. 

N.  Y.  C.  C,  Sec.  2005. 

Sec.  8562.  Except  in  Part  III  of  this  Division,  every 
one  who  owes  to  another  the  performance  of  an  obliga- 
tion ia  called  a  debtor,  and  the  one  to  whom  ho  owes  it  is 
called  a  creditor. 

N.  Y.  C.  C,  Sec.  2006. 

Sec.  3563.     Good  faith  consists  in  an  honest  intention 
to  abstain  from  taking  any  unconscientious  advanta<^e  of 
another,  even  through  the  forms  or  technicalities  of  law, 
together  with  an  absence  of  all  information  or  belief  of 
facts  which  would  render  the  transaction  unconscicntioas. 

N.  Y.  C.  C,  Sec.  2007. 

Sec.  3564.     Notice  is  either  actual  or  constructive. 

N.  Y.  C.  C,  Sec.  2008. 

Sec.  3565.  Actual  notice  consists  in  express  informa- 
tion of  a  fact. 

N.  Y.  C.  C,  Sec.  2009. 


Oonatructive       Sec.  3566.     Constructive  notice  is  notice  imputed  by 

notice.  xi-      1  •        .  1  . 

the  law  to  a  person  nt^t  having  actual  notice. 

N.  Y.  C.  C,  Sec.  2010. 

Certain  per-       Sec.  3567.     Everv  person  who  has  actual  notice  of  cir- 

Bons  deemed  . 

to  have  con.    cumstauces  Sufficient  to  put  a  prudent  man  upon  inquirv 

structiTe  r  1  r  ^        ^ 

notice.  as  to  a  particular  fact,  and   who  omits  to  make  such  in- 

quiry with  reasonable  diligence,  is  deemed  to  have  con- 
structive notice  of  the  fact  itself. 

If  tbe  party  ytho  receives  information  of  circnmstanees 
snggesting  an  inquiry  for  the  principal  fact,  makev  that  in- 
quiry with  due  diligence,  the  result  must  be  either  that  he 
will  ascertain  the  fact,  or  that  he  will  be  prerented  froip 
doing  so  by  causes  for  which  he  is  not  to  blame,  and  from 
which  he  ought  not  to  suffer.  If  ho  ascertains  it,  he  tbca 
has  actual  notice,  and  the  doctrine  of  constructiTc  notic« 
does  not  apply.  If,  notwithstanding  due  diligence,  he  fnils 
to  ascertain  it,  notice  ought  not  to  be  imputed  to  him.  The 
Commissioners,  therefore,  as  respects  circumstances  putting 
a  persnn  upon  inquiry,  hare  limited  tbe  d(KStrine  of  con- 
structive notice  to  cases  in  which  there  is  a  failure  to  make 
dUigent  inquiry  (see  Foster  vs.  Beals,  21  K.  Y.,  247 ;  WU- 
liamson  vs.  Brown,  15  N.  Y.,  354  ;  Fassett  vs.  Smith,  S3  N. 
Y.,  252).  The  decision  in  Kello<rg  vs.  Smith,  26  N.  Y..  18, 
is  put  upon  the  ground  that  there  was  a  duty  of  inquiry, 
both  for  the  bond  and  the  mortgage;  but  the  inquiiy  made 
was  only  as  to  the  mortgage. 

N.  Y.  C.  C,  Sec.  201L 
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Seo.  3563.     A  notice  which  is  false  when  ffiven,  is  not    Noticcwhen 

^  impoesible. 

made  valid  by  the  subsequent  happening  of  the  event. 

Griffin  vs.  Goff,  12  Johns.,  422 ;  Jackson  vs.  Richards,  2 
Cai.,  348.  Notice  that  a  party  wiU  perform  a  specified  act, 
is,  in  strictness,  notice  of  an  existing  intention  to  perforin 
the  act  only. 

N.  Y.  C.  C,  Sec.  2012. 

Sec.  3569.    The  word  "  paper,"  as  used  in  this  Code,  ^»P«r. 
means  any  flexible   material  upon   which  it  is  usual  to 
■write. 

N.  Y.  C.  C,  Sec.  2013. 

Seo.  3570.    The  word  •*  person/'  as  used  in  this  Code,  Person. 
except  when  used  by  way  of  contrast,  includes  not  only 
human  beings,  but  bodies  politic  or  corporate. 

N.  Y.  C.  C,  Sec.  20U. 

Seo.  3571.     The  word  "several,"  as  used  in  this  Code  seTerai. 
in  relation  to  number,  means  two  or  more. 

N.  Y.  C.  C,  Seo.  2015. 

Sec.  3572.    The  words  "third  persons/'  as  used  in  this  Third 
Code,  include  all  who  are  not  parties  to  the  obligation  or  ^"°°*' 
ti*ansaction  concerning  which  the  phrase  is  used. 

N.  Y.  0.  C,  Sec.  2010. 

Sec.  3573.  Holidays,  within  the  meaning  of  this  Code,  HoUdays. 
are,  everj'  Sunday,  the  first  day  of  January,  the  twenty- 
second  day  of  February,  the  fourth  day  of  July,  the 
twenty-fifth  day  of  December,  every  day  on  which  an 
election  is  held  throughout  the  State,  and  every  day  ap- 
pointed by  the  President  of  the  United  States,  or  by  the 
Governor  of  this  State,  for  a  public  fast,  thanksgiving  or 
holiday. 

N.  Y.  C.  C,  See.  2017;  Stats.  1851,  523  ;  1801,310. 

» 

Sec.  3574.    If  the  first  of  January,  the  twenty-second  Same. 
of  February,  the  fourth  of  July,  or  the  twenty-fifth  ^f 
December,  falls  upon  a  Sunday,  the  &ionday  following  is 
a  holiday. 

N.  Y.  C.  C,  Sec.  2018. 

Seo.  3575.    All  other  daj- s  than  those  mentioned  in  the  BnsineM 
last  two  sections  arc  to  be  deemed  business  days,  for  all    *^'* 
purposes. 

N.  Y.  C.  C,  Sec.  2019. 
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Certain  acta  Seo.  8576.  Whenever  any  act  of  a  secalar  natnre, 
done  on  Other  than  a  work  of  necessity  or  mercy,  is  appointed  by 
law  or  contract  to  be  performed  npon  a  particular  day, 
which  day  falls  upon  a  holiday,  sach  act  may  be  per- 
formed upon  the  next  business  day,  with  the  same  effect 
as  if  it  had  been  performed  npon  the  day  appointed. 

N.  T.  C.  C,  Sec.  2020. 

Usage, what  Seo.  3577.  Usage,  within  the  meaning  of  this  Code, 
is  a  reasonable  and  lawful  public  custom  concerning  tranS' 
actions  of  the  same  nature  as  those  which  are  to  be  af- 
fected thereby,  existing  at  the  place  where  the  obliga- 
tion is  to  be  performed,  and  either  known  to  the  parties, 
or  so  well  established,  general  and  uniform,  that  they 
must  be  presumed  to  have  acted  with  reference  thereto. 

Bow«n  vs.  Stoddard,  10  Moto.,  30.  See  Cuthbert  ra. 
Gumming,  10  Ezch.,  815;  aff'd,  11  id.,  405. 

Merchants'  Bank  rs.  Woodruff,  6  Hill,  174 ;  Bowen  t«. 
NeweU,  8  N.  T.,  190. 

Cuthbert  ts.  Gumming,  II  Exoh.,  408;  Code  La.,  1961. 

Stewart  vs.  Aberdein,  4  M.  A  W.,  211 ;  see  Sireeting  ts. 
Pearoe,  7  C.  B.  [N.  S.],  481 ;  Horton  vs.  Morgan,  19  N.  T., 
170. 

Cuthbert  vs.  Gumming,  11  Ezch.,  405,  aff'g  S.  C,  10  id., 
809 ;  Graves  vs.  Legg,  2  H.  A  N.,  210,  aTg  8.  C,  11  Ezeh., 
642;  9  id.,  700. 

Smith  vs.  Wright,  1  Cai.,  4S ;  U.  S.  vs.  BncbaaaB,  8 
How.  [U.  8.],  102. 

Sweeting  vs.  Pearce,  tupra;  Oabay  vs.  Llojd,  3  B.  A  C 
703  ;  Scott  vs.  Irving,  1  B.  A  Ad.,  605 ;  Todd  vs.  Reid,  4 
B.  A  Aid.,  210;  Lewis  vs.  Marshall,  7  M.  A  6.,  746;  Cope 
vs.  Dodd,  13  Penn.  St.,  37. 

U.  S.  vs.  Buchanan,  8  How.  [U.  S.],  102;  Cope  vt.  Dodd, 
13  Ponn.  SL,  33,  37 ;  Wood  vs.  Wood,  I  Carr.  A  P.»  59 ; 
Lewis  vs.  Marshall,  aupra, 

Hinton  vs.  Locke,  6  Hill,  439;  U.  S.  ys.  Bochanas,  8 
How.  [U.  S.],  102.    See  Wadsworth  vs  Aleott,  0  ^^  7.,  72. 

N.  T.  G.  C.,  Sec.  2021. 


Same. 


Talne. 


Verdict. 


Sec  3578.  The  words  "  usual,"  and  *«  cnstomary,"  as 
nsed  in  this  Code,  mean  *^  according  to  usage.'' 

N.  T.  C.  G.,  See.  2022.- 

Sec.  8579.  A  valuable  consideration,  within  the  mean- 
ing of  this  Code,  is  a  thing  of  value  parted  with,  or  a  new 
obligation  assumed,  at  the  time  of  obtaining  a  thing, 
which  is  a  substantial  compensation  for  that  which  is 
obtained  thereby.    It  is  also  called  simply  '*  value.'' 

N.  T.  G.  G.,  Sec.  2023. 

Seo.  3580.  The  word  "  verdict,"  as  used  in  this  Code, 
includes  not  only  the  verdict  of  a  jury,  but  also  the  find- 
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ing  upon  the  facts,  of  a  Judge,  or  of  a  Eeferee  appointed 
to  determine  the  issues  in  a  cause. 

N.  Y.  G.  C,  Sec.  2024. 

Sec.  3581.  The  word  "year/'  as  used  in  this  Code,  Time. 
means  a  calendar  year,  and  ''  month,"  a  calendar  month. 
Fractions  of  a  year  are  to  be  computed  by  the  number  of 
months,  thus,  half  a  year  is  six  months.  Fractions  of  a 
day  are  to  bo  disregarded  in  computations  which  include 
more  than  one  day,  and  involve  no  questions  of  priority. 

N.  Y.  C.  C,  Sec.  2026. 

Sec.  3582.     Words  used  in  this  Code  in  the  masculine  Oenden. 
gender  include  the  feminine,  except  where  a  contrary 
intention  plainly  appears. 

N.  Y.  C.  C,  8eo.  2026. 

Sec.  3583.     Words  used  in  this  Code  in  the  singular  Nnmben. 
number  include  the  plural,  and  the  plural  the  singular, 
except  where  a  contrary  intention  plainly  appears. 

N.  Y.  C.  C,  Soo.  2027. 

Sec.  3584.    Words  used  in  the  present  tense  include  Tenw. 
the  future,  but  exclude  the  past. 

N.  Y.  C.  C,  Soc.  2028. 

Seo.  35S5.     The  words  "  compound  interest,"  as  used  •tcompoand 
in  this  Code,  mean  interest  added  to  the  principal  as  the  whatT^ 
former  becomes  due,  and  thereafter  made  to  bear  interest. 

N.  Y.  C.  C,  Seo.  2029. 


Sec.  3586.     The  term  "signature"  includes  any  name,  "signatare*' 
mark  or  sign,  written  with  intent  to  authenticate  any  ^  *^ 
instrument  or  writing. 

Sec.  3587.  The  words  "writing"  and  "written,"  as  «* writing," 
used  in  this  Code,  include  "printing"  and  "printed,"  ex- 
cept in  the  case  of  signatures,  and  where  the  words  are 
used  by  way  of  contrast  to  printing.  Writing  may  be 
made  in  any  manner,  except  that  M^hen  a  person  entitled 
to  require  the  execution  of  a  writing  demands  that  it  be 
made  with  ink,  it  must  be  so  made. 

N.  Y.  C.  C,  Sec.  2030. 

Sec.  3588.     The  word  "oath"  includes  "affirmation"  "Oath," 
in  all  cases  where  an  affirmation  may  be  substituted  for 
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an  oath  ;  and  in  like  cases  the  word  ^'  swear"  includes  the 
word  *^  affirm."  Every  mode  of  oral  statement  under 
oath  or  affirmation  is  embraced  by  the  term  "  testify," 
and  every  written  one/in  the  term  "  depose/' 

"Seal,"  Sec.  8589.     When  the  seal  of  a  Court  or  public  officer, 

what.  "^ 

or  officer,  is  required  by  law  to  bo  affixed  to  any  paper, 
the  word  '^seal "  includes  an  impression  of  such  seal  upon 
the  paper  alone,  as  well  as  upon  w^z  or  a  wafer  affixed 
thereto. 

«*stote."  Sec.  3590.     The  word  "State,"  when  applied  to  the 

different  parts  of  the  United  States,  includes  the  District 
of  Columbia  and  the  Territories,  and  the  words  *•  United 
States"  may  include  tbe  District  and  Territories. 

Repeal  of  Sec.  3591.     All  stututes,  laws  and  rules  heretofore  in 

former  /»  •        i  •     r, 

Btatat«8.  force  in  this  State,  inconsistent  with  the  provisions  of  this 
Code,  are  hereby  repealed  or  abrogated ;  but  such  repeal 
or  abrogation  does  not  revive  any  former  law  heretofore 
repealed,  nor  does  it  affect  any  right  already  existing  or 
accrued,  or  any  proceeding  already  taken,  except  as  in 
this  Code  provided. 

N.  Y.  C.  C,  Sec.  2033. 

Note. — Definition*  a^xd  General  Provitione  can  b«  better 
arranged  after  the  four  Codes  are  section iied,  printed  and 
indexed.  Prorisions  that  are  general — applicable  to  tbe 
four  Codes — ^should  be  classified  and  printed  in  each  Code 
with  the  more  spocial  provisions  pertaining  to  that  partics- 
lar  Code.  It  is  possible  some  of  the  definitions  are  dnpli- 
cated  in  substanee  by  appearing  in  tbe  same  or  diifereDt 
form  in  the  bodj  of  the  work.  Attention  is  called  to  tbe 
consideration  of  the  subject  after  the  indexes  are  prepared, 
or  after  the  Codes  are  printed,  when  the  matter  can  be 
examined  with  greater  facility. 
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FINAL  NOTE. 

This  Code  is  not  put  forth  as  complete.  Some  defects  must  exist  in  the 
arrangement  and  first  print  of  a  work  of  this  character  and  extent.  It  is 
unnecessifcry  to  particularise  the  difficulties,  patent  and  latent,  which  aocom- 
panj  such  a  codification,  and  ftrom  which  arise  some  omissions,  repetitions, 
eonfliets,  and  sometimes  faulty  expression.  The  fact  that  the  revisers  hare 
felt  themselres  under  "  lash  and  spur,''  to  reach  certain  results  before  a  meet- 
ing of  the  Legislature,  has  constituted  a  little  of  the  embarrassment  in  revision. 
The  Commissioners  have,  for  the  most  part,  worked  separately.  The  Titles 
on  Corpor€Uion»f  WilU,  Suecenionf  JffomettecuU,  Partnerthip  and  Inmranee, 
have  been  prepared  by  one  Commissioner,  and  the  remainder  of  the  Code 
by  another,  while  the  third  was  engaged  on  the  other  Codes.  No  part  of 
the  work  has  passed  the  critical  ordeal  of  the  mind  of  more  than  one 
Commissioner.  Many  sections  have  been  presented  for  eontideration, 
rather  than  adoption.  In  a  few  instances  attention  is  called  by  notes  to  dif- 
ferent sections  and  points  to  be  considered.  The  work  is  now  in  condition — 
arranged,  sectionized  and  printed — to  afford  the  greatest  facility  for  a  careful 
examination. 

It  is  to  be  regretted  that  the  Commission  has  not  had  the  time  to  give  it  such 
examination,  and  more  fully  compare  its  provisions  with  onr  Supreme  Court 
decisions.  It  will  be  observed  that  they  were  examined  and  noted  with  consid- 
erable pains-taking  in  the  earlier  part  of  the  work,  but  it  became  evident  that 
less  time  must  be  spent  in  this  particular  labor,  or  failure  to  make  the  volume 
ready  for  the  Legislature  must  ensue.  It  is  believed,  however,  that  there  are 
but  very  few  instances  in  which  the  law,  as  stated  in  the  Code,  is  not  in  oon- 
Bonanoe  with  the  decisions,  so  far  as  they  have  been  rendered  upon  the  sub- 
Jeots  treated  ;  and  in  most  of  these  few  oases  it  will  probably  be  found  that 
the  rule  ought  to  be  as  contained  in  the  Code. 

A  judicious  selection  and  citation  of  leading  cases  under  each  section,  from 
the  notes  and  references  under  corresponding  sections  of  the  New  York  Civil 
Code,  would  give  a  useful  finish  to  the  work.  These  can  be  added  after  adop- 
tion, in  the  publication,  if  deemed  advisable. 

Let  us  now  turn  to  the  other  side  of  the  question.  Reasonable  eomplete- 
ness  is  all  that  can  be  expected  before  adoption,  trusting  somewhat  to  future 
amendment  to  remedy  suoh  defects  as  cannot  be  well  foreseen.  Much  care 
and  labor  has  been  bestowed  upon  the  Code.  It  is  very  nearly  completed. 
With  the  facilities  now  offered  for  a  final  examination,  it  is  believed  that  it 
can  be  made  ready  for  adoption  before  the  acyoumment  of  the  coming  Legis- 
lature ;  probably  at  a  comparatively  early  period  in  the  session.  It  is  due  to 
the  Bench  and  Bar,  to  speak  candidly  of  all  possible  defects ;  but  at  the  same 
time,  with  a  clear  conception  of  the  condition,  it  is  confidently  believed  that 
it  will  be  perfected  for  adoption  as  above  indicated.  Of  course  the  degree  of 
perfection  to  which  a  work  of  this  character  can  bo  brought  depends  upon 
the  time,  patience,  industry  and  good  judgment  bestowed  upon  it.  The 
labor  shall  be  unremitting  until  absolute  recommendation  for  adoption  can 
be  given.  A  further  exposition  will  accompany  its  presentation  to  the  Legis- 
latare,  showing  where  each  statute  embraced  may  be  found,  and  if  disintegrated 
and  distributed  to  different  Titles,  then  the  sections  will  be  given,  showing 
where  the  several  parts  are;  especially  will  it  be  so  with  the  important  statute 
of  "Fraudulent  Conveyances  and  Contracts^" 
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It  resta  prinoipallj  with  the  Bench  and  Bar  to  Bomtiniie  the  stjle, 
and  consistency  of  the  (ode,  and  to  pau  jndgment  npon  it.  If  perfected  and 
adopted,  it  will  prore  an  immeararable  blessing  to  the  present  and  fvtBra 
generations. 


INDEX. 


INDEX 


Section. 


Page. 


ABANDONED: 

finder  of  thing,  not  bound  to  keep  it  for  owner, 
bed  of  stream,  ownership  of 


ABANDONMENT : 

ground  for  divorce.. 

of  husband  bj  wife,  relieves  him  fVom  duty  of  support...., 
of  child  bj  parent,  evidenee  of  relinquishment  of  control. 

of  homestead,  how  only  effected 

of  ship  by  shipmaster 

of  ship,  duties  of  shipmaster  on 

In  Marixk  Insuranck: 

defined. ^ < 

may  be  made,  in  what  oases 

may  be  made,  at  what  time .., 

how  effected.. 

must  be  absolute  and  total 

when  defeated 

notice  of,  may  be  oral  or  written 

notice  of,  to  contain  what - 

can  be  sustained  only  on  ground  specified  in  notice 

effect  of. 

insurer  paying  for  total  loss,  entitled  to 

agents  of  insured  act  for  insurer  after , 

acceptance  of,  not  necessary, , 

acceptance  of,  not  presumed  from  silence 

acceptance  of,  conclusive .... 

made  and  accepted,  irrevocable 

to  whom  freightage  belongs  after , 

liability  of  insurer  reAising  to  accept , 

not  necessary  to  recover  actual  loss 

not  necessary  to  recover  actual  total  loss 

terminates  authority  of  master  on  behalf  of  owner 

See  Insubancr. 


1871 
1019 


91 

182 

197 

1241 

2040 

2041 

2716 
2717 
2710 
2721 
2718 
2720 
2721 
2722 
2723 
2724 
2725 
2726 
2727 
2727 
2728 
2729 
2730 
2731 
2732 
2709 
2381 


358 
213 


24 

41 

43 

254 

380 

380 

468 
469 
469 
469 
469 
469 
469 
470 
470 
470 
470 
470 
470 
470 
470 
470 
470 
471 
471 
467 
424 


ABATEMENT: 

of  legacies 

of  nuisance,  does  not  impair  claim  for  damages. 

of  public  nuisance,  by  whom  made... 

of  public  nuisance,  how  made 

of  private  nuisance,  when  allowed 


1362 
3484 
3494 
^495 
3502 


276 
592 
593 
593 
594 
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INDEX. 


Section. 


ABDUCTION : 

forbidden 


ABLE  AND  WILLING : 

party  offeriDg  performanoe,  mast  be., 
party,  need  not  offer  payment,  wlien. 


ABSENCE : 

effect  of,  on  marriage 

ib 

ib 

temporary,  wben  may  be  converted  into  desertion.., 


ABSURDITY : 

to  be  disregarded  in  interpreting  eontraets... 

ABUSE : 


of  parental  antbority,  remedy  for 

of  authority,  renders  contract  voidable, 
ib 


ACCEPTANCE : 

of  aooord,  is  satisfaction 

of  benefit  of  transaction,  effect  of. 

of  partial  performance,  wben  necessary 

of  rent,  renews  lease,  when 

of  guaranty,  notice  of,  when  necessary 

of  principal,  waives  claim  to  interest,  when  .. 
Or  Abandonment  {under  Inturanee)  : 

not  necessary 

effect  of. 

irrevocable 

effect  of  insurer's  refusing 

Of  Bill  of  Excbangb: 

presentment  for 

bow  made ^ 

must  be  absolute 

what  may  be  received  by  holder  as  sufficient. 

by  separate  instrument • 

promise  to  accept,  when  equivalent  to 

may  be  cancelled,  when 

what  is  admitted  by 

for  honor,  may  be  made,  when 

for  honor,  holder  not  bound  to  receive. 

for  honor,  bow  made 

for  honor,  how  enforced 

notice  of  dishonor,  not  excused  by 

Op  Pbopobal  to  Cortbact: 

how  communicated • 

when  complete 

performance  of  conditions  is 

acceptance  of  consideration  is 

must  be  absolute 

qualified,  is  new  proposal 


ACCEPTOR : 

of  bill  of  exchange  must  write  acceptance,  how 

of  bill  of  exchange  bound  by  acceptance  separate  trom  bill, 

when 

of  bill  of  exchange  may  cancel  acceptance,  wben 

of  bill  of  exchange  admits  what,  by  acceptance 

of  bill  of  exchange  for  honor,  rights  and  duties  of 

ib 


48 


1495 
3U0 


«l 

06 

08 

101 


1640 


803 
1567 
1575 


1523 
1580 
1741 
1945 
2795 
8290 

2727 
2728 
2720 
2731 


13 


3M 

539 


18 
28 


27 
334 


44 

zn 

313 


394 

317 
341 


3103 
8194 
3196 
8196 
3197 
3198 
3199 
8203 
3204 
8205 
3206 
3207 

1582 
1583 
1584 
1584 
1585 
1585 


3193 


481 
566 

479 
479 
4T1 
471 

538 

549 

541 
541 
641 
541 
641 
643 
541 
542 
642 
643 
6a 

316 
316 
316 
316 
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316 
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3106 

541 

3198 

541 

3199 

543 
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543 

3206 
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ACCESSION : ' 

To  Bbal  Property  : 

by  fixtures 

by  alluvion 

by  removal  of  bank 

by  accumulation  of  earth 

by  change  of  river's  course. . 
Pbrsomal  Proprrtt  : 

by  union  of  several  things.... 
by  admixture  of  materials... 
by  formation  of  new  things. 

by  workmanship 

,  by  wilful  trespass 


To 


ACCB8S0RT : 

passes  by  transfer  of  principal. 

ib 

lien  is 


ACCIDENT : 

error  in  contract  caused  by,  to  be  disregarded. 

deposit  by,  must  be  accepted 

thing  gained  by»  held  in  trust 

See  Mistake. 


ACCORD : 


defined  

effect  of 

acceptance  of,  is  satisfaction., 
of  liquidated  debt 


ACCOUNT : 

employ^  must  render 

voluntary  interferer  with  property  must  render. 

for  what  trust  must 

mutual  liability  of  partners  to  render... 

partner  may  be  required  to,  for  certain  profits.. 


ACCRETION : 

ownership  of  deposits  formed  by. 
ib 


ACCUMULATIONS : 

disposition  of. 

when  void 

certain,  allowed 

certain  directions  concerning,  when  void  in  part. 

surplus  of,  in  tru^t,  when  liable  to  creditors 

certain  allowances  may  be  made  out  of 


ACKNOWLEDGMENT : 

of  declaration  of  marriage 

of  inventory  of  separate  property  of  wife 

of  marriage  settlement  contracts 

ib 

of  contract  of  apprenticeship  of  alien  minors 

of  articles  of  incorporation 

of  execution  of  power  by  married  woman 

of  consent  to  execution  of  power 

letters  patent  may  be  recorded  withoat. 

of  instruments  for  record 

of  instruments  evidencing  judgment  title,  for  record. 

who  may  take,  in  this  State 

ib 
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351 
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804 
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1986 

372 

2078 

384 

2237 

406 

2412 

428 

2438 

431 

1014 

213 

1016 

213 

722 

164 

723 

164 

724 

164 

725 

164 

859 

184 

726 

165 

75 

21 

171 

39 

184 

41 

185 

41 

275 

56 
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66 

898 

191 

907 
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236 
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236 
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238 
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ACKNOWLEDGMENT:     {Continued.) 

who  may  take,  in  other  States 

who  may  take,  out  of  the  United  States 

deputy  may  take 

requisites  for 

officer  taking,  must  indorse  certifloate  thereon 

form  of  certificate  of 

by  attorney  in  fact,  how  made ^ 

certificate  of,  by  attorney  in  fact 

by  married  woman 

certificate  of,  by  married  woman 

effect  of,  by  married  woman 

interpreter  may  be  employed  in  taking 

ofilcers  authorised  to  take,  may  punish  for  contempt,  when... 

oflBcers  taking,  must  affix  seals  and  signatures 

after,  party  may  have  action  to  correct  error  in  certifying..... 
of  instruments  heretofore  made,  to  be  governed  by  then  exist- 
ing laws 

statutes  curing  void  or  defective,  preserved 

of  instruments  affecting  homesteads 

of  homestead  declaration 

of  certificate  of  change  of  name  in  partnership 

of  certificate  on  formation  of  special  partnership 

of  real  mortgages 

of  personal  mortgages 

of  assignment  for  benefit  of  creditors 


ACQUIESCENCE : 

removes  objections. 


ACQUISITION  OF  PROPERTY: 

by  accession 

by  occupancy , 

by  succession 

by  transfer 

by  will 

by  corporations 

ib 

ib 


ACT  OF  GOD  : 

injures  no  one , 

See  Superhuman  Cause. 


ACTION: 


minor  may  enforce  his  rights  by  civil 

to  aflirni  unsolcmnizcd  marriage 

to  obtain  decree  of  nullity  of  marriage , 

to  obtain  exclnsive  control  of  children 

for  abu8e  of  parental  authority. 

by  Supervisors,  to  recover  for  support  of  child. 

by  apprentice,  to  annul  indentures , 

to  recover  stock  sold  to  pay  delinquent  assessments 

to  recover  possession  of  property ...< 

ib 

to  enforce  easement,  by  whom  maintainable 

for  iiyury  to  inheritance,  by  whom  maintainable 

to  correct  defect  in  certificate  of  acknowledgment. 

to  prove  instrument  for  record 

to  quiet  title 

by  creditor  of  mortgagcor 

by  creditor  of  mortgagee 

relating  to  special  partnership,  special  partner  need  not  be 
party  to , 


1171 
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240 

1176 
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37 

76 

83 
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2976 
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590 


212 
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44 

44 
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81 
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ADEMPTION : 

of  legacy,  adyanoement  or  gift,  when  doomed. 


ADMINISTRATOR :    See  Personal  Rbpbksbntatitis. 

ADOPTION : 

child  maj  be  adopted 

who  may  adopt 

ooDsent  of  wife,  when  necessary 

consent  of  child's  parents  necessary 

consent  of  chUd,  when  necessary 

proceedings  on 

Judge's  order  on.... 

effect  of 

effect  of,  on  former  relations  of  child 

of  illegitimate  child.. 

ADULTS: 

who  are 

minors  become,  by  marriage 

by  laws  of  other  States  or  oonntry,  when  deemed  such  in  this 

State 

compensation  for  sapport  of  adult  child 

A;)ULTBRY  : 

defined 

divorce,  when  granted  for 

divorce,  when  denied  for 

legitimacy  of  issue  of  marriage  divorced  on  account  of 

ib 

disposition  of  commnnity  property  on  divorce  for 

ADVANCEMENT: 

what  is  deemed 

effect  of... 

effect  of  when  heir  advanced  to  dies  before  testator 

when  deemed  ademption 

value  of,  how  determined 

constitutes  part  of  distributive  share 

when  in  excess  or  insufficient,  effect  of. 

ADYAKTAGE : 

f       unfair,  when  fraudulent 

unfair,  when  evidence  of  undue  influence 

trustee  must  not  use  influence  to  obtain 

ib.. 

partner  must  not  obtain,  over  co-partners 

ADVERSE  CLAIM : 

depositary  to  give  notice  to  depositor  of 

trustee  to  give  notice  to  beneficiary  of  his  acquisition  of. 

ADVERSE  POSSESSION: 

owner  of  property  in,  may  transfer  his  right 

property  in,  may  be  mortgaged 

mortgage  of  property  in,  effect  of. 

AFFIDAVIT : 

when  may  be  required  in  actions  for  divorce 

of  officers  of  corporations,  on  filing  articles  of  incorporation... 

of  publication  of  notice  of  sale  of  delinquent  stock 

of  publication  of  notice  of  change  of  partnership  name 

78 
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47 

222 

47 
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47 

224 

47 

225 

48 

22ft 

48 
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48 

228 

48 

229 

48 

230 

48 

19 

7 

20 

8 

22 

8 
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45 

92 

25 

93 

25 

145 

36 
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86 
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86 
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37 

1392 

282 

1308 

268 

1394 

283 

1351 

273 

1393 

288 

1390 

282 

1391 

282 

1575 

813 
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2229 

404 
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2411 
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1825 

352 
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1046 

217 

2925 
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130 

33 

294 

66 

348 

81 
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AFFIDAVIT:    (Continued.) 

of  publication  of  notice  of  formation  of  ipeoial.  partnership... 
of  publication  of  notice  of  intention  to  demand  assessment  on 

mines 

Judgment  creditor  entitled  to  appraisement  of  homestead  on... 

of  truth  of  inventory  to  be  made  by  assignor  for  benefit  of 

creditors 

AGBNCT : 


AGENT 


defined 

parties  to,  defined.... 

actual 

ostensible 

how  created ., 

oreation  of,  orally 

creation  of,  by  writing , 

creation  of,  by  ratification 

consideration  not  necessary  to  create 

authority  conferred  by 

actual  authority  conferred  by 

ostensible  authority  conferred  by 

extent  of  authority  conferred  by 

ib 

obligations  of  parties  to 

ib 

rights  of  third  persons  under 

ib 

delegation  of...... 

termination  of 

termination  of,  when  agent  has  no  interest.., 


2484 

2520 
1242 

3462 


2295 
2295 
2209 
2300 
2308 
2309 
2309 
2310 
2306 
2315 
2310 
2317 


defined 

authority  of,  to  execute  real  instrument  must  be  in  writing.... 

must  keep  his  principal  informed • 

authority  of,  limited. 

collecting,  duty  of.... 

agent  of,  not  responsible  to  principal 

who  may  appoint • 

special,  defined 

general,  defined 

actual,  defined. 

ostensible,  defined 

authority  of. 

authority  of,  may  extend  to  what 

has  no  authority  to  defraud  principal , 

how  derives  his  authority 

consideration  not  necessary  to  oreation  of  authority  of. 

authority  of,  must  be  in  writing. 

oral  authority  to,  when  sufficient. 

authority,  how  conferred  on,  by  ratifioation.... 

partial  ratification  of  act  of,  when  total 

ratification  of  act  of,  when  valid  and  when  void 

ratification  of  act  of,  not  to  prejudice  third  person.... 

ratifioation  of  act  of,  may  be  rescinded,  when 

extent  of  authority  of. 

actual  authority  of. ; 

ostensible  authority  of 

implied  authority  of. 

effect  of  special  restrictions  on  authority  of. 

authority  of,  to  disobey  instructions 

general  authority  of,  how  limited 

authority  of,  to  sell  personVl  property,  effect  of.. 

authority  of,  to  sell  real  property,  effect  of. 
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AOBNT:     (OominHed,) 

lathority  of,  to  sell,  indados  anthoritj  to  reoeire  price,  when. 

ib. 

represenU  prinoipal  to  what  extent.^ 

acU  of,  biod  priDcipal,  when 

ib 

deemed  to  have  notice,  of  what 

when  principal  exonerated  by  payment  to 

when  person  dealing  with,  may  set  off  claim  against 

principal  responsible  for  negligence  of,  when 

principal  responsible  for  wrongful  acts  of,  when 

obligations  of,  to  third  persons^ 

obligations  of,  as  to  warranty  of  anthority ~ 

obligations  of,  as  principal  in  certain  oases 

must  surrender  property  to  true  owner 

obligations  of,  when  inoapable  of  contracting 

may  delegate  power,  when 

responsible  for  sub-agent,  when 

when  not  responsible  for  sub-agent.^ 

power  of,  how  terminated • 

general  partner  is,  for  the  firm.^ 

auctioneer  as. 

factor  as 

shipmaster  as 

ship's  manager  as 

insurance  by,  how  effected 

indemnity  extends  to  acts  of. 

notice  of  dishonor,  how  giyen  by 

of  insured,  acts  for  insurer  on  abandonment. 

damages  for  breach  of  warranty  of  authority  of.  


i 


AGREEMENT : 

of  separation,  husband  and  ivife  may  make. 

consideration  for  such 

in  indentures  of  apprenticeship 

to  seU  personal  property,  when  title  passes  to  buyer  under.... 

of  sale  not  a  revocation  of  will 

what  must  be  in  writing. 

contract  in  writing  may  be  altered  by 

for  sale,  what 

to  buy,  defined 

to  sell  or  buy,  defined 

to  sell,  defined 

to  sell,  what  may  be  subject  of... 

to  sell  real  property 

ib 

to  sell  real  property,  form  of  grant  required  by 

to  sell  real  property,  binds  seller  to  insert  certain  covenants... 

form  of  such  covenants 

to  sell  personal  property 

to  manufacture,  from  materials  furnished  by  manufacturer.... 

of  sale,  with  warranty,  entitles  buver  to  inspect  goods 

of  sale  may  bo  rescinded  for  breach  of  warranty 

seamen  not  to  be  deprived  of  wages  or  lien  by 

with  seamen,  restrictions  on ^ 

obligations  of  common  carrier  oan  be  altered  only  by 

certain,  with  common  carrier,  void... 

effeot  of  written,  with  common  carrier.. 

not  to  transfer  insured  interest,  when  void» 

of  indemnity 

to  convey  real  property,  damages  for  breach  of. 

to  purchase  real  property,  damages  for  breach  of... 

to  sell  personal  property,  damages  for  breach  of. 

ib 

to  buy  personal  property,  damages  for  broach  of. 


2326 
2326 
2380 
2331 
2333 
2332 
2336 
2333 
2387 
2338 


2342 
2343 
2344 
2346 
2349 
2360 
2361 
2366 
2429 


2689 
2776 
3149 
2726 
3228 


169 
160 
272 
1142 
1.300 
1624 
1698 
1726 
1748 
1729 
1727 
1730 
1731 
1741 
1733 
1734 
1735 
1739 
1740 
1786 
1786 
2062 
2063 
2174 
2176 
2176 
2699 


3316 
3317 
3318 
3319 
3321 


417 
417 
417 
418 
418 
418 
418 
418 
419 
419 
419 
419 
419 
420 
420 
420 
420 
420 
421 
429 
421 
422 
423 
426 
463 
476 
634 
470 
663 


38 
38 
66 
234 
266 
321 
332 
338 
338 
339 
338 
339 
339 
341 
3.39 
339 
340 
340 
341 
347 
347 
882 
381 
396 
396 
396 
464 
476 
660 
661 
661 
661 
661 


620 


INDEX. 


Saction. 


AGRICULTURAL  PAIR  CORPORATIONS: 

may  be  formed^ 

may  acquire  and  hold  how  much  real  estate.... 

must  not  contract  debts  in  excess  of  amount  on  hand, 

not  for  profit , 

may  fix  fee,  etc.,  for  membership 


AGRICULTURAL  LAND: 

limitation  on  lease  of 

power  to  lease,  when  roid. 

ALIEN : 


minors,  apprenticeship  of. 

may  hold  property 

inheriting,  when  must  claim  or  be  barred. 

ib 

resident,  may  take  by  succession .'.... 


ALIENAGE : 

of  relative,  does  not  aifeot  right  of  succession. 


ALIENATION : 

restraints  on,  when  void. 

ib , 

how  long  power  of,  may  be  suspended.. 

disposition  of  income  during  suspension  of  power  of. , 

of  intermediate  interest  does  not  defeat  future  interest 

suspension  of  power  of. 

suspension  of  power  of,  by  trust , 

power  authorizing,  a  general  power , 

power  authorising,  of  estate  less  than  fee , 

computation  of  term  of  suspension  of,  in  execution  of  power. 
See  Gbant  ;  Tbahsfkr. 

ALIMONY  : 


when  Court  may  grant. 

ib 

ib 

security  for 

when  may  not  be  granted....... 

out  of  what  property  granted.. 


ALLUVION: 

ownership  of., 


ALTERATION : 

of  interests  disposed  of  by  will,  when  a  reyocation  of  wilL.... 
of  interests  disposed  of  by  will,  when  does  not  revoke  wilL.... 

of  contract,  may  be  made  by  consent 

of  contract  in  writing,  how  made 

contract  extinguished  by 

unauthorized,  of  contract,  effect  of 

of  contract  in  duplicate,  effect  of... 

of  representation  in  insurance 

of  thing  covered  by  fire  insurance,  increasing  risk,  effect  of  ^. 

of  thing  insured,  not  increasing  risk,  effect  of 

of  obligation  exonerates  guarantor 


ALTERNATIVE  : 

future  interest  may  be  in 

obligation,  who  has  right  of  selection  under 

obligation,  right  of  selection  under,  how  lost '. 

obligation,  selection  under,  how  made.. 

obligation,  effect  of  nullity  of  one  branch  of.. 

negotiable  instrument  may  be  made  in I 
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AMBIGUITT : 

in  grant,  how  c^nstrned 

in  will,  how  oonstmed 

in  contract,  how  oonitraecL. 


ANIMALS  : 

corporations  for  insuring  lives  of  domestic,  maj  he  formed.... 

corporations  for  improving  hreed  of,  may  be  formed 

domestic,  snhject  of  ownership 

wild,  how  far  sabject  of  ownership 

depositary  of,  mast  ase  what  degree  of  care 

rate  of  compensation  of  depositary  of. 

borrower  of,  for  use,  must  use  great  kindness.. 


ANNUITY 


defined 

owner  of,  may  dispose  of  it. 
when  due 


ANNULMENT : 

of  indentures  of  apprenticeship,  causes  for. 

proceedings  for  such 

of  marriage 

See  Nullity  ;  Ditobcb.  ' 


APPEAL : 


order  for  distribution  of  property  on  divorce,  subject  to  revi- 
sion on , 


APPEAR : 


that  which  does  not,  deemed  not  to  exist. 


APPLICATION : 

of  income  to  support,  etc.,  of  minor. 

of  trust  property,  who  must  see  to • 

of  security  for  payment  of  debt,  may  be  compelled,  when. 

of  payments  by  the  debtor 

of  payments  by  the  creditor 

of  payments  by  the  law... 


APPOINTMENT : 

of  guardian  by  the  Court 

ib 

of  guardian  by  the  Court  supersedes  parent 

no  person  guardian  of  estate  without 

effect  of  power  of. 

of  trustee,  how  made 

of  successor  to  trustee,  duty  of  trustee  concerning. 


APPORTIONMENT : 

of  burden  of  servitude  on  partition  of  dominant  tenement.... 

of  losses  occasioned  by  collision  of  vessels 

of  consideration  in  case  of  prevention  of  performance 

of  covenants 

of  hire 

of  freightage,  by  contract 

ib 

of  freightage,  according  to  distance 

of  lien 


APPRAISEMENT : 

of  homestead,  what  constitutes... 
oath  of  appraisers  attached  to.... 


149 


3530 


72« 
2244 
2864 
1479 
1479 
1479 


243 
244 
204 
242 
782 
2287 
2260 


807 
973 
1514 
1467 
1936 
2140 
2141 
2142 
2912 


1262 
1263 


1069 

.220 

1323 

270 

1649 

326 

286 

61 

286 

61 

666 

156 

666 

166 

1834 

363 

1863 

366 

1887 

369 

1357 

274 

868 

186 

1368 

277 

276 

66 

277 

67 

22 

37 


698 


166 
406 
489 
297 
297 
297 


60 
60 
44 

60 
174 
411 
408 


177 
203 
808 
296 
366 
392 
392 
392 
496 


268 
264 
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APPRAISERS : 

appointment  of,  to  assess  valae  of  homestead 

ib 

retam  of^ 

oath  of,  on  appraisement 

fees  of|  bj  whom  paid • 

APPRENTICE: 

who  may  be  bound  as 

service  of,  how  enforced.... 

when  may  reoorer  for  senrioes 

may  baye  action  to  annnl  indentures.^ c. 

See  Appbbhticbbhip. 

APPRENTICESHIP: 

who  may  enter  into 

whose  consent  neoessary  to,  and  how  given 

consent  to,  to  be  in  writing 

exeentors  may  bind  ont  to 

Supervisors  may  bind  out  to.... • 

town  officers  may  bind  out  paupers  to •• 

what  must  be  stated  in  indentures  of. 

conditions  in  indentures  of. 

ib 

deposit  of  indentures  of..... 

of  alien  minors,  how  effeeted 

ib.. 

causes  for  annuling  indentures  of. 

proceedings  to  annul  indentures  of. « 

service,  how  enforced • 

APPROPRIATION: 

of  payments,  by  the  debtor.... 

of  payments,  by  the  creditor.. 

of  payments,  by  the  law.. 

APPURTENANCES : 

defined 

to  land,  what. 

to  ship,  what 

pass,  by  transfer  of  land 

ib„ 

ib 

See  EASiMBiTTfl;  Subvitudb. 

ARBITRATION : 

agreement  for,  not  specifically  enforced - 

ART: 

corporations  for  promotion  of,  maybe  formed 

married  women  may  be  corporators,  etc,  of  such.. m.. 

ARTICLES  OF  INCORPORATION: 

defined 

what  to  contain ..«•• 

ib 

prerequisites  to  filing 

ib. 

must  be  subscribed  by  whom.. 

of  insurance  companies  to  be  submitted  to  Insuranee  Commia* 

sioner... 

certificate  to  issue  after  filing.. 

certified  copy  of,  prima  facie  evidence  of  facts  therein... .••.... 
misnomer  in,  does  not  invalidate • m.... 


SS90 


1S42 

254 

1261 

268 

12fi3 

268 

1262 

268 

12i4 

2&6 

264 

64 

278 

67 

276 

68 

27T 

67 

264 

64 

265 

64 

266 

66 

267 

66 

268 

65 

269 

66 

270 

66 

271 

5S 

272 

68 

278 

66 

274 

68 

276 

58 

276 

66 

277 

67 

278 

67 

1478 

297 

1479 

297 

1479 

297 

661 

158 

801 

178 

961 

200 

1084 

222 

868 

88 

8640 

699 

575 


286 

81 

285 

88 

289 

84 

290 

84 

291 

65 

291 

65 

292 

65 

2V6 

66 

298 

68 

297 

87 

298 

67 

359 

83 
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ASCERTAINABLE : 

parties  to  oontraot  must  be» 

objeet  of  contract  most  be 

ooDsideration  of  contract  must  be^..... 

ib 

ib 

payee  under  negotiable  instrument  must  be,  wben. 

damages  must  be  clearly^ 

act  to  be  specifically  enforced  must  be. 


ASSESSMENTS : 

Or  Corporation  8 : 

Directors  may  levy,,., 

limit  of,  and  how  levied 

majority  of  Board  of  Directors  may  levy < 

order  for  levying  to  contain,  what. 

notice  of,  and  its  form 

publication  and  service  of  notice  of. 

delinquent  notice  and  its  form  and  contents, 

ib. 

publication  of  delinquent  notice 

sale  of  stock  to  pay , 

not  to  be  invalidated 

action  to  recover  stock  sold  for  delinquent.., 
Or  HiVBS  {Uninoorpor€Ued) : 

bow  made..... , 

notice  of  such,  how  served  on  partners 

how  levied ..„ 

shares  may  be  sold  on  failure  to  pay 

limit  of , , 

additional  may  be  levied,  when , 


ASSIGNEE : 

of  lessor,  liability  of 

beneficial  powers,  when  pass  to.. 

For  BsiiBriT  or  Crkditors  : 

not  a  purchaser  for  value 

must  give  bonds 

has  no  power  till  bond  and  inventory  filedL. 

may  be  required  to  account 

certain  property  does  not  pass  to. 

entitled  to  what  compensation , 

under  void  assignment,  when  not  liab^p....... 


ASSIONHEKT : 

beneficial  trusts  pass  by  insolvent. 

non-negotiable  contract  in  writing  may  pass  by 

of  partnership  property,  partner  cannot  make 

of  real  mortgage  may  be  recorded 

of  real  mortgage,  effect  of  recording. 

general,  by  mdcer  of  negotiable  instrument  to  indorser,  ex- 
cuses notice  of  dishonor 

Vor  BiKEriT  or  Crcditors  : 

who  may  make .« 

certain  transfers  not  affected  by  provisions  concerning 

what  debts  may  be  secured  by.. 

what  debts  may  be  preferred  by 

preferenoe  in,  must  be  absolute 

preference  in,  cannot  affect  right  to  priority  otherwise  created 

preferenoe  in,  in  case  of  Joint  debtors 

void  against  creditor,  when ...^ 

ib„ 

must  be  in  writing.... 

must  be  subscribed 


1558 

310 

1596 

317 

lAll 

820 

1612 

320 

1613 

320 

3089 

524 

3303 

558 

3390 

• 

575 

331 

76 

332 

77 

333 

77 

334 

77 

835 

77 

336 

78 

337 

78 

338 

79 

339 

79 

341 

79 

346 

81 

847 

81 

2517 

442 

2518 

442 

2519 

443 

2520 

443 

2521 

444 

2521 

444 

822 

179 

895 

190 

3460 

588 

3467 

589 

3468 

590 

3469 

590 

3470 

59f 

3471 

590 

3472 

590 

895 

190 

1469 

294 

2430 

430 

2947 

502 

2947 

502 

8157 

585 

3449 

585 

3451 

585 

3452 

585 

3453 

585 

3454 

586 

3455 

586 

3456 

586 

3457 

587 

3459 

587 

3458 

587 

8458 

587 

624 
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ASSIGNMENT:    {OonHnued.) 

must  be  acknowledged  or  proTed.„ •• 

gi^es  no  rights  greater  than  debtor  had 

inventory  to  aooompanj 

affidavit  of  truth  of  inventory  to  be  annexed  to 

inventory  accompanying,  must  be  filed  where 

muHt  be  recorded  where... 

ib 

void  if  not  recorded 

•of  real  property,  subject  to  certain  provisions 

assignee  under,  must  give  bond 

when  power  devolves  on  assignee  under 

assignee  under,  may  be  required  to  account 

compensation  of  assignee  under 

assignee  not  liable  for  acts  in  good  faith,  though  void.. 

property  exempt  from  execution  ^oet  not  pass  by 

life  insurances  do  not  pass  by 

how  cancelled  or  modified • 

partner  has  no  authority  to  make 


ASSIGNOR  : 

may  give  preferences,  when 

must  subscribe  assignment. 

must  file  inventory 

must  make  affidavit  to  truth  of  inventory, 
insurance  on  life  of,  does  not  pass 


ASSURANCE : 

executory  contract  for  sale,  binds  seller  to  insert  covenant  of 

further. 

See  Imsubanob. 

ASYLUM : 


who  may  be  placed  in  lunatic,  and  how 

orphans  in  orphan,  may  be  apprenticed,  how.... 
corporations  may  be  formed  for  maintenance  oil. 


ATTORNEY: 

lien  of., 


See  Power  or  Attornet  ;  Attorhbt  in  Fact. 


ATTORNEY-GENERAL  : 

may  inquire  into  affairs  of  coQ>orations 

duty  of,  when  alien  heir  does  not  claim  inheritance. 


ATTORNEY  IN  PACT : 

how  must  execute  certain  instruments. 

must  exhibit  what,  to  officer  taking  acknowledgment, 
form  of  certificate  of  acknowledgment  by.. 


ATTORNMENT  : 

by  tenant  to  landlord,  unnecessary, 
by  tenant  to  stranger,  void 


AUCTION : 

sale  by,  defined.... 

sale  by,  when  complete 

withdrawal  of  bid  at  sale  by 

written  conditions  of  sale  by,  not  to  be  modified. 

sale  by,  without  reserve,  rights  of  bidder  at 

by-bidding  at  sale  by,  prohibited 

memorandum  of  sale  by,  by  whom  made 

sale  of  delinquent  stock  to  be  by 

sale  of  pledged  property  to  be  by 


3458 
34(0 
3461 
3462 
3463 
3463 
3464 
3464 
3466 
3467 
3468 
3469 
3471 
3473 
3470 
3470 
3473 
2430 


3463 
3458 
3461 
3462 
3470 


1734 


258 
265 

286 


3066 


382 
1400 


1605 
1177 
1178 


1136 
1128 


1792 
1703 
1704 
1795 
1706 
1707 
1798 
341 
3005 


P«ge 


587 

588 

588 

588 

589 

589 

589 

589 

589 

581 

590 

599 

599 

599 

599 

599 

599 

430 


589 
587 
588 
588 

590 


839 


53 
54 

81 


521 


80 

884 


225 
240 

241 


232 

233 


348 

348 

3a 
3a 
3a 
3a 

349 

TO 

511 
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AUCTIONEER : 

memurandnm  of,  binding 

cannot  modify  written  conditions  of  sale 

autliority  of,  from  seller. < 

authority  of,  from  bidder 

AUTHENTICATION: 

of  marriage 

See  Marriage. 

AUTHOR: 

of  power,  defined... 

.          of  product  of  the  mind»  ezelusive  owner  thereof 
rights  of  subsequent 

AUTHORITY : 

abuse  of,  renders  contract  Toidable 

ib 

Or  AoBNT : 

what  may  be  conferred 

what  cannot  be  conferred 

how  conferred 

consideration  for,  unnecessary 

oral,  sufficient  in  general 

when  must  bo  in  writing 

ib 

by  ratification 

extent  of. 

actual,  defined 

ostensible,  defined < 

ostensible,  binding  in  whose  favor. 

to  do  what  is  necessary  or  usual  

to  make  representations.^ 

to  disobey  instructions 

general,  limited  by  specific • 

exceptions  to  general m 

to  sell  personid  property 

to  sell  real  property 

to  convey  real  property,  must  be  in  writing 

to  sell  generally 

ib 

effect  of  use  of. 

efieot  of  incomplete  execution  of. 

effect  of  transcending..... 

implied  warranty  of. 

damages  for  breach  of  warranty  of. 

delegation  of,  when  allowed 

termination  of 

effect  of  agent  acting  without 

Or  Auctionbbr: 

from  seller 

from  bidder , 

Or  Exbcutor: 

to  appoint  executor,  void. 

Or  Factor: 

to  insure. 

to  delegate  authority 

to  sell 

ostensible 

Or  Parent: 

remedy  for  abuse  of. 

when  ceases 

79 


1798 
1795 
2362 
2363 


68 


348 
348 
421 
422 


19 


880 

188 

980 

208 

984 

208 

1567 

311 

1575 

318 

2304 

414 

2306 

414 

2307 

414 

2308 

414 

2309 

414 

2309 

414 

1732 

277 

2310 

415 

2315 

415 

2316 

415 

2317 

416 

2318 

416 

2319 

416 

2319 

416 

2320 

416 

2321 

416 

2322 

416 

2323 

417 

2324 

417 

1732 

.339 

2325 

417 

2.326 

417 

2330 

417 

2331 

418 

2333 

418 

2342 

419 

3328 

563 

2349 

420 

2349 

420 

2350 

420 

2362 

421 

2363 

422 

1372 

277 

2368 

422 

2368 

422 

2368 

422 

2369 

422 

203 

44 

204 

44 
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AUTHORITT:    (CmHinued,) 
Op  Sbipmastbr  : 

to  borrow  on  credit  of  owner. 

to  act  for  owner  of  cargo 

to  make  contracts 

to  hypothecate  ship 

ib 

to  hypothecate  freightage 

ib , 

to  hypothecate  cargo 

ib.. , 

to  sell  ship.. 

to  sell  cargo 

to  ransom  ship... 

ceases,  when , 

Op  Ship's  Mahagkb  : 

general 

restrictions  on..... 

Op  Trubth  : 

as  agent 


2374 

423 

237S 

423 

2376 

423 

2377 

423 

8019 

m 

2377 

423 

3019 

su 

2377 

423 

3038 

517 

2378 

424 

2379 

424 

2380 

424 

2381 

424 

2388 

m 

2389 

425 

2207 


AVERAGB 


general,  defined. 

general,  how  adjusted 

general,  owner  of  goods  stowed  on  deck,  when  entitled  to 

benefit  of. 

general,  value,  how  ascertained  for  purpose  of.« 

general,  marine  insurer  liable  for...... 

ib 

shipmaster  has  power  to  adjust 

insurance  free  from,  effect  of.......... 


BAIL: 


defined 

how  regulated. 


BANKER : 


lien  of.., 


2148 

393 

2162 

303 

2154 

304 

2153 

394 

2712 

408 

2744 

4T3 

2388 

425 

2711 

^     408 

BANKING : 

business  corporations  in  general  must  not  earry  on 

special  partnership  cannot  carry  on 

corporations  for  carrying  on  certain  kinds  of,  may  be  formed. 

BANK  NOTE : 

negotiable  alter  payment ■ 

indorsee  of,  acquires  good  title  after  dbhonor..  

See  Check;  Nkootiablb  Ihstbumbrt. 


BARTER'. 


factor  has  no  authority  to. 
See  ExoHAsaB. 


BASTARD :    See  Illboitikatb  Child. 

BED: 

abandoned,  of  stream,  ownership  of. 

BELIEF : 

erroneous,  renders  contract  voidable 

erroneous,  is  mistake  of  fact. 

false  statement  without,  fraud 

ib 


2780 
2781 


3002 


350 

2477 

280 


3201 
3202 


2308 


1019 


1567 
15T7 
1572 
1710 


499 


470 
478 


521 


83 
438 

01 


548 
541 


40 


313 


311 
314 
313 
335 
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BBKBFICIART : 

In  Rbal  Propistt  : 

has  no  interest  therein 

when  may  dispose  of  his  i&terest. 

when  cannot  dispose  of  his  interest. 

when  entitled  to  release  from  trustee 

Op  Tritst  : 

defined 

mnst  be  indicated  bj  tmst 

ib.. 

may  allow  trustee  to  act  in  adverse  interest 

trustee  must  not  take  advantage  of 

consent  of,  necessary  to  allow  trustee  to  take  adverse  trust.... 

entitled  to  information  of  trustee's  adverse  interest..... 

what  is  fraud  against 

certain  transactions  of,  presumed  to  be  under  undue  influence 
may  require  trustee  to  account  for  breach  of  trust,  how 

ib 

may  take  advantage  of  trust  till  rescinded , 

consent  of,  when  necessary  to  revocation  of  trust , 

trustee  may  be  discharged  by  consent  of,  when.. 

Bee  Trust  ;  Usis  and  Trusts. 


BEKBFIT 


consent  of  party  entitled  to,  necessary  to  transfer  of  burden. 

voluntary  acceptance  of,  is  assumption  of  burden 

he  who  takes,  must  bear  burden 


BBNBVOLENGE  : 

corporations  for  purposes  of,  may  be  formed... 

married  women  may  become  corporators,  etc.,  of  such. 

BBQUBST : 

what  may  pass  by 

who  may  take  by 

subject  to  lien,  when 

when  takes  partial  effect  Only 

when  revoked  by  transfer 

when  does  not  lapse  by  death  of  legatee.... 

to  subscribing  witness,  void 

clear,  cannot  be  controlled  by  words  less  clear 

of  all  testator's  personal  property,  effect  of. 

of  residue  of  estate,  etc.,  effect  of. 

to  heirs,  relatives,  etc.,  effect  of. 

to  a  class,  includes  whom 

vests,  when 

how  divested 

conditional,  defined 

conditional  vests,  when 

to  several  personSi  effect  of. 

what  is  ademption  of. 

of  income,  when  accrues 

See  Lbgact;  Will. 


BID: 


at  auction,  may  be  withdrawn ,  when. 


BIDDBR : 


at  auction,  may  withdraw  his  bid,  when, 
goods  at  auction  to  be  sold  to  highest. .. 
authority  of  auctioneer  ftrom 


BIQ  AMT : 


ground  for  deoree  of  nullity  of  marriage. 


863 

185 

868 

186 

867 

186 

860 

183 

2218 

402 

2221 

'   403 

2222 

403 

2230 

404 

2231 

406 

2232 

406 

2233 

406 

2234 

406 

2236 

406 

2237 

406 

2238 

406 

2261 

407 

2280 

410 

2282 

411 

1467 

293 

1689 

317 

3621 

697 

286 

61 

286 

61 

1274 

261 

1276 

261 

1301 

266 

1302 

266 

1303 

267 

1309 

268 

1281 

262 

1322 

270 

1331 

271 

1333 

271 

1334 

271 

1337 

272 

1341 

272 

1342 

272 

1346 

.278 

1847 

273 

1360 

273 

1361 

273 

1366 

276 

1794 


1794 
1797 
2362 


82 


348 


348 
348 
421 


22 
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BILL  OF  EXCHANGE : 

defined .- 

may  give  name  of  drawee  in  case  of  need 

maj  be  in  a  set 

when  must  be  in  set 

presentment  of  one  of  a  set  snffioient 

where  payable « 

drawer  of,  has  same  obligations,  etc.,  as  indorser. 

'     days  of  grace  not  allowed  on 

apparent  maturity  of..... « 

presumptive  dishonor  of,  payable  after  sight.. 

Ace^tan€€  of: 

how  made • 

mast  be  in  writing 

must  be  absolute 

bow  made,  by  consent  of  holder 

by  refusal  to  return.. 

by  separate  instrument 

promise  to  accept^  when  equivalent  to 

may  be  cancelled,  when 

what  is  admitted  by 

agent  for  collection  must  present  for. • 

for  honor,  when  allowed 

for  honor,  holder  not  bound  to  receive 

for  honor,  how  made 

for  honor,  how  enforced 

for  honor,  notice  of  dishonor  not  excused  by 

Pajfment  of: 

for  honor,  how  made 

for  honor,  must  be  received  by  holder *. 

Presentment  of: 
'  for  acceptance,  when  made 

ib 

for  acceptance,  by  whom  made 

for  acceptance  to  joint  drawees 

for  acceptance  to  drawee  in  case  of  need. 

for  acceptance,  when  excused 

for  payment,  where  made....i^ 

ib 

for  payment,  effect  of  delay  in 

ib.. 

Inland : 

defli\ed ..... 

FOBKION  : 

defined 

notice  of  dishonor  of,  how  given 

protest  of,  by  whom  made 

protest  of,  how  made.... 

protest  of,  where  made 

protest  of,  when  made. 

protest  of,  when  excused 

notice  of  protest  of,  how  given 

notice  of  protest  of,  may  be  waived 

how  paid,  for  honor 

damages  for  dishonor  of. 

ib 

interest  as  damages  for  dishonor  of. 

damages  for  dishonor  of,  how  estimated  in  Federal  money 

damages  for  dishonor  of,  how  estimated  in  foreign  money  ..  .. 
See  Negotiablb  Instrument. 

BILL  OF  LADING : 

defined 

negotiable 

ib 


3171 

537 

SI  72 

538 

3173 

5S8 

3174 

53S 

3175 

538 

3176 

533 

3177 

638 

3181 

539 

31.14 

531 

3133 

531 

3193 

546 

3194 

541 

3194 

541 

3195 

541 

3195 

541 

3196 

541 

3197 

541 

3198 

541 

3199 

542 

2021 

377 

3203 

542 

3204 

543 

3205 

543 

3306 

543 

3207 

543 

3205 

542 

3204 

543 

3185 

539 

3189 

546 

3186 

539 

3187 

546 

3188 

546 

3218 

544 

3211 

543 

3212 

543 

3213 

543 

3214 

543 

3224 

544 

3224 

544 

3225 

545 

3226 

545 

3227 

546 

3228 

545 

3229 

545 

32.10 

545 

3231 

545 

3232 

546 

8233 

546 

3234 

5a 

3235 

5a 

3236 

5a 

3237 

547 

3238 

547 

2126 

396 

2127 

396 

2128 

396 
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BILL  OF  LADING:     (ConHnued.) 

effect  of.  on  rights  and  duties  of  earrier 

oonsignor  entitled  to 

effect  of  refasal  to  give 

delirery  to  holder  of,  sufficient 

carrier  maj  require  surrender  of,  on  delivery  of  goods 
effect  of  accepting,  from  carrier.. 

BILL  OF  SALB  : 

included  in  term  "  grant  ".^ 

BLANK : 

liability  of  party  to  negotiable  instrument  in 

BOARDS  OF  TRADB : 

may  be  incorporated • 

See  CORPOBATIORB. 

BOND: 

negotiable,  remains  so  after  dishonor..... 

See  NsGOTiABLi  Instrumxmt  ;  Sbcubitt. 

BORROW : 

shipmaster  may,  on  credit  of  owner 

ship's  manager  has  no  power  to,  on  cargo  or  ship ,.., 

BORROWER  : 

Fob  Usb  : 

does  not  acquire  title 

must  use  what  care < 

of  animals,  obligations  of , 

must  use  what  skill , 

must  repair  negligent  injuries 

may  use  thing,  for  what  purpose 

must  not  re-lend , 

must  bear  what  expenses 

when  lender  must  indemnify , 

ib 

must  return  thing  borrowed  without  demand < 

must  return  thing  borrowed,  where 

Fob  Exchavob  : 

acquires  title 

must  bear  all  expenses 

cannot  be  required  to  return  loan  before  what  timeM....< 

Or  MoNBT : 

must  repay  in  current  money 

See  Loan. 

BOTTOMRY : 

defined 

extent  of  insurable  interest  of  ship  hypothecated  by... 

owner  may  hypothecate  upon,  in  any  case. 

shipmaster  may  hypothecate  upon,  when 

ib„ 

ib 

rate  of  interest  upon 

rights  of  lender  upon,  when  not  necessary 

stipulation  for  personal  liability  under,  void 

loan  upon,  when  due 

ib.. 

lien  of,  how  lost 

lien  of,  takes  priority  over  other  liens,  when 

priority  of  several  liens  of. 

See  LiBN ;  Rbspobdbntia. 
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BOUNDARIES  : 

to  real  property,  by  water.^ 

to  real  property,  by  ways. 

coterminous  owners  must  maintain. 


BRIDGE  CORPORATIONS: 

may  be  formed , ••••] 

must  obtain  license  from  Board  of  Superrisors 

must  make  annual  report 

liability  of,  for  failing  to  report.. • 

See  COBPOEATIOMB. 


BROTHER : 

when  takes  by  snooession, 


BUILDING  CORPORATIONS  : 
Tioirs. 


See  Lamd  ahd  BuiLDiKa  Goepora- 


BUILDINGS : 

owner  of  life  estate  mast  keep,  in  repair 

BURDEN : 

consent  of  party  entitled  to  benefit  necessary  to  transfer  of.... 

voluntary  acceptance  of  benefit  is  assumption  of.. 

he  who  takes  benefit  must  bear. 

BURDEN  OF  PROOF : 

where  lies,  to  show  want  of  consideration  in  instrument.. 

in  action  by  creditor  of  mortgageor,  where  lies „ 

BURIAL : 

'  right  of,  may  be  held  as  an  easement... 

right  of,  may  be  held  as  a  servitude 

BUSINESS : 

right  of  transacting,  on  land,  an  easement 

good  will  of,  subject  of  ownership .•••.... 

ib 

good  will  of,  defined 

contract  not  to  pursue,  how  far  void 

general  partner  must  not  engage  in  separate m.... 

ib 

liability  of  partoer  engaging  in  separate 

BUYER : 

when  title  to  personal  property  passes  to 

ib 

ib 

directions  of,  to  be  followed  as  to  deliyery... 

implied  warranty  of  seller,  where  goods  are  inaccessible  to.... 

when  must  pay  price 

when  must  remove  thing  bought.. 

right  of,  to  inspect  warranted  goods 

right  of,  in  case  of  breach  of  warranty 

right  of,  at  auction  sale,  without  reserve 

by-bidding  at  auction,  fraud  against 

BY-BIDDING : 

a  Araud • 

BY-LAWS:    See  Corpobationb. 
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CANCBLLATION: 

of  grant  of  real  property  does  not  rerest  title......  . 

of  will,  when  operates  as  rerocation 

of  will,  proof  of,  how  made 

of  written  contract,  effect  of. 

of  written  instmment,  may  be  adjudged,  when 

of  written  instrnment,  Toid  on  its  face,  not  allowed, 

of  written  iDStniment,  partial,  may  be  adjudged 

of  acceptance  by  acceptor,  when  allowed 

Bee  Alteration. 

CAPITAL  : 

of  special  partnership  mast  be  stated  in  certifleate.. 

payment  of  such,  must  be  sworn  to 

special  partner  mast  not  withdraw 

effect  of  his  withdrawing 

CAPITAL  STOCK  :  See  Cobpobatioitb  ;  Stock. 

CARB: 

degrees  of... 

Slioht  : 

defined 

gratuitous  depositary  must  use... 

gratuitous  employ^  must  use. 

gratuitous  cairier  of  property  must  use 

Obdivary  : 

depositary  for  hire  must  use 

hirer  must  use 

employ^  for  reward  must  use. 

Tolnntary  agent  must  use 

trustee  must  use 

gratuitous  carrier  of  persons  must  use 

cuTier  of  property  for  reward  must  use. 

Obbat: 

borrower  must  use 

employ^  for  his  own  benefit  must  use..... 

shipmaster  must  use «... 

carrier  of  messages  for  reward  must  use 

UnroBT : 

carrier  of  persons  for  reward  must  use 

carrier  of  messages  by  telegraph  must  use. 

CABBLBSSNBSS :    See  NiaLiaBiios. 


CARGO : 


sacrifice  may  be  made  for  safety  of 

such  sacrifice  must  be  borne  ratably , 

how  rained  on  general  arerage , 

shipmaster  agent  for  owners  of. , 

ship's  manager  has  not  power  to  purchase. • 

seaworthiness  of  ship  for  purpose  of  insuring 

insurance  on,  when  Toyage  is  broken  up 

shipmaster  may  sell,  when , 

shipmaster  may  hypothecate,  when 

ib 

hypotheoation  of,  under  respondentia • 

ib , 

ib- 

owner  of,  entitled  to  repayment  ft-om  ship  owner  of  amount 

paid  under  respondentia. 

See  Gbnsbal  Aybbaqb  ;  Rbspobdbhtja. 


1060 

219 

1291 

204 

1292 

265 

1699 

332 

3412 

678 

3413 

678 

3414 

678 

3198 

641 

2479 

436 

2481 

486 

2493 

439 

2495 

439 

3558 


2148 
2161 
2153 
2376 
2389 
2687 
2707 
2379 
2377 
3038 
3036 
8037 
8038 

3040 


603 


3658 

603 

1846 

354 

1976 

370 

2114 

388 

1852 

366 

1928 

864 

1978 

371 

2078 

384 

2269 

408 

2096 

386 
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CARRIAGE : 

contractor,  defined.^. ^,,,» 

different  kinds  of.^ 

of  persona,  gratnitons 

of  persons,  for  reward , 

of  property 

of  messages 

shipmaster  maj  make  contract  for 

SeeCARiUBR;  Cokmor  Gabbier. 


CARRIER : 

defined 


marme , 

inland , 

gratuitous,  obligations  of 

ib 

has  insurable  interest 

Op  Pbrbons: 

gratuitous,  obligations  of. 

for  reward,  must  use  utmost  care 

for  reward,  must  provide  safe  vehicles 

for  reward,  must  not  overload  vehicles 

ib 

for  reward,  must  afford  reasonable  accommodation..., 

for  reward,  must  travel  without  delay.. 

Of  Property: 

•  for  reward,  must  use  ordinary  care 

gratuitous,  must  use  slight  care , 

must  obey  directions 

duties  of,  in  case  of  conflicting  orders • 

must  not  stow  fireight  on  deck 

must  not  deviate 

must  not  vitiate  insurance  on  freight 

must  deliver  freight,  where 

ib 

must  give  notice  of  arrival,  when 

may  terminate  liability,  how 

may  place  in  warehouse,  when 

must  give  bills  of  lading , 

may  deliver  freight  to  holder  of  bill  of  lading 

when  may  demand  surrender  of  bill  of  lading 

may  throw  freight  overboard,  when.. 

notice  must  be  given  to,  to  effect  stoppage  in  transit.. 
Freightage  of: 

ddined 

when  payable 

consignor,  when  liable  for. 

consignee,  when  liable  for. 

on  what  chargeable .' 

when  apportioned 

ib 

ib 

in  ease  of  extra  performance 

lien  for 

Or  Messages  : 

must  deliver,  how 

degree  of  eare  and  dUigenoe  required  of. 

COKMON : 

defined.... 

must  accept  what  is  offered 

when  must  not  give  preference 

may  give  preference  to  the  Qovernment 

must  start,  when 

compensation  of. 
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CAKRIBR:    {Continued,) 

obligations  of,  how  modified  by  agreement  or  notice 

cannot  be  relieved  from  certain  liabilitiea ••• 

efTootof  written  contract  of « 

mortgage  of  property  of,  where  to  be  recorded 

0/  Pertont ; 

mast  carry  luggage • 

liability  of,  for  luggage 

must  delirer  luggage,  when 

must  provide  sufficient  accommodation. 

must  provide  vehicles. 

regulations  for  conducting  business 1 

may  demand  fare,  when 

may  flject  passenger  for  non-pay  men  t^.. 

eannot  demand  payment  after  ejection. 

has  lien  on  luggage... • 

Of  Property  : 

liability  of,  for  loss 

lb.. 

liability  of,  for  delay 

liability  of,  for  negligence 

marine,  liability  of. 

ib 

duties  of,  in  respect  to  freight  going  beyond  its  route 

must  give  evidence  of  cause  of  loss 

obligations  of,  in  other  respects 

0/  Meeeagee  : 

by  telegraph,  must  transmit,  in  what  order.... 

in  other  cases,  must  transmit,  in  what  order.. 

liability  for  improper  delay • 

CBMBTERY  CORPORATIONS : 

may  be  formed 

may  hold  how  much  land,  and  how  may  dispose  of  it. 

who  are  members,  eligible  to  vote  and  hold  office 

may  hold  what  amount  of  personal  property.. 

may  issue  bonds  to  pay  for  grounds...... 

proceeds,  how  disposed  of. 

may  take  and  hold  property  or  use  income  thereof,  how 

interments  in  lot,  and  effect  thereof. 

transfer  of  right,  how  only  effected.. 

lot  owners  previous  to  purchase  to  be  members. 

See  CORPOBATIOHS. 

CERTIFICATE : 

for  continuing  corporate  existence  of  corporaUon 

of  consent  of  parties  to  execution  of  power 

of  shipmaster,  as  to  exertion  of  seamen  to  save  ship 

of  officer  taking  proof  of  instruments 

ib 

of  Judge  granting  homestead  petition 

of  proof  of  loss  under  insurance,  when  dispensed  with 

of  discharge  of  mortgage  to  be  filed  with  Recorder 

ib 

on  indentures  of  apprenticeship 

ib 

false,  by  officer  of  corporation • 

Or  ACKNOWLKDQMKNT  : 

form  of • 

form  of,  by  attorney  in  fact 

form  of,  by  married  woman 

when  interpreter  employed,  such  fact  need  not  be  stated  in.... 
party  may  have  action  to  correct  defect  in ..». 

80 
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401 
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61 
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142 
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CERTIFICATE:    (Coniinued.) 
Or  Imcorpobation  : 

from  Seorelary  of  State • 

prereqaisitM  to  issuing 

Or  Marrugk  : 

how  made  and  what  to  eontain - 

copies  of,  may  be  giren  to  parties ■ 

original  to  be  filed  with  Recorder ..•• 

•Partkbrship  : 

as  to  formation  of  speoial.... 

such  to  be  acknowledged  and  recorded. 

as  to  formation  of  mining 

stating  name  of,  where  to  be  filed 

copies  of  such,  as  eyidenee 

of  admission  of  new  members 

Of  Stock  : 

how  issued.. • 

personal  property^ • 

certain,  transferable 

transfer  of,  how  effected .'........ 

CHAMBERS  OF  COMMERCE : 

may  be  incorporated 

See  Co&PO&ATioMB. 

CHARACTER : 

right  of  protection  from  injury  to 

defamation  of,  how  effected 

threats  of  injury  to  render  contract  yoidable. 

ib 

CHARTER : 

corporation,  when  forfeits 

See  Articlrb  or  Ivoorpobatioh  ,*  Franchisr. 

CHARTERER : 

has  insurable  interest... 

master  or  part  owner  of  ship  may  be 

CHARTER  PARTT . 

defloed  and  regulated. 

shipmaster  may  enter  into,  in  foreign  port.. ^ 

ship's  manager  may  enter  into 

certain  insurable  interest  exists  under. 

CHATTEL  INTEREST: 

defined • 

See  Perboital  Proprbtt. 

CHATTEL  MORTQAQE :    See  MoRTaAftB,  Pbrsonal. 

CHATTEL  REAL : 

defined 

limitation  of. 

when  estate  for  life  of  third  person  becomes 

CHECK : 

defined • 

negotiable  instrument.. 

effect  of  delay  in  presentment  of 

title  of  indorsee  to,  without  notioe  of  dishonor.. ^.... 

CHILD : 

unborn,  for  what  purpose  deemed  existing 
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OHILD:     {ConHnutd.) 

abdaotion  of,  forbidden 

of  annulled  marriage^  bow  may  taooeed.^ 

of  annnlled  mairiage,  oastodj  of.^ 

of  divorced  parent^  legitimaey  of. ••••• 

ib 

of  diToroed  parents,  costody  of. 

of  divorced  parents,  support  of. 

liability  of  eommanity  property  for  support,  etc.,  of 

parents,  on  separating,  may  make  provision  for  support  of.... 

legitimacy  of,  bom  in  wedlock 

legitimacy  of,  bom  out  of  wedlock ••• 

who  may  dispute  legitimacy  of..... 

obligation  of  parents  for  support  and  education  of. 

custody  of  legitimate 

when  neither  parent  has  superior  right  to  custody  of 

when  parent  may  bring  action  for  exclusive  control  of. 

custody  of  illegitimate 

allowance  to  parent  for  support  and  education  of... 

parent  cannot  control  property  of«......... 

may  bring  action  for  abuse  of  parental  authority 

when  parental  authority  over,  ceases 

remedy  when  parent  dies  without  providing  for  support  of..... 

when  parent  is  liable  for  neeessaries  supplied  to 

when  parent  is  not  liable  for  necessaries  supplied  to 

husband  not  bound  to  support  wife's,  by  former  marriage 

compensation  and  support  of  adult 

parent' may  relinquish  custody  and  services  of... 

wages  of  minor.. 

right  of  parent  as  to  residence  of... 

when  wife  may  obtain  custody  of........... 

right  of  posthumous,  to  take  property.. 

birth  of  posthumous,  defeats  certain  Aiture  interests 

bom  after  making  of  will,  takes  by  succession 

grandchild  of  testator  unprovided  for  by  will,  when  succeeds., 
share  of,  bom  after  making  will,  out  of  what  property  taken., 
duress  of,  avoids  contract  of  parent,  when 

ib 

advancement  to,  during  lifetime  of  testator,  unprovided  for 

by  will,  effect  of. 

See  MiHOR ;  Adoptioh  ;  Illboitimatb  Child. 

CHILDREN: 

defined • 

Bee  Child. 

CHURCH : 

right  of  a  seat  in,  may  be  held  as  an  easement 

right  of  a  seat  in,  may  be  held  as  a  servitude..^ 

corporations  for  maintenance  of,  may  be  formed 

CIRCUMSTANCBS : 

may  be  eonsidered  in  interpreting  ambiguous  grant. 

may  be  considered  in  interpreting  contract .••. 

CIRCUMVENTION : 

contract  obtained  through,  cannot  be  specifically  enforced..... 
BeeDncniT;  Fraud. 

CITY: 

use  of  land  of,  not  granted  to  corporations. 

property  of,  how  acquired  by  mtrporation 

lease  of  lots  in,  limitation  on 

constraotion  of  power  to  lease  lots  in 
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Section. 


lP*g«- 


CLBRE : 


county,  duty  of,  regarding  marriage  lioeosea. 

countyi  articles  of  incorporation  to  be  filed  with... 

county,  certificate  of  formation  of  special  partnership  to  be 

filed  with 

county,  notice  of  dissolution  of  special  partnership  to  be  filed 

with 


county,  must  keep  register  of  partnership  names 

of  Court  of  record,  empowered  to  ti^e  acknowledgments, 
of  Supreme  Court,  may  take  acknowledgments.. 


CODB: 


title  of. 

when  takes  effisct 

no  Common  Law,  where  the  law  is  prescribed  by... 

divisions  of. 

and  Common  Law  parts  of  same  system 

declaration  of  Common  Law  principal  by,  effect  of. 
ib 


70 
2487 


20 
437 


construction  of  statutes  in  derogation  to  Common  Law  not 

applicable  to 

oonsh'uotion  of. 

ib 


CODICIL : 


execution  of,  republishes  will, 
revocation  of  will^  revokes.... 
included  in  term  "  will " 


COHABITATION : 

when  a  bar  to  nullity  of  marriage. 

unsafe,  ground  for  divorce 

See  CONDOHATION  ;  Harriaob. 

COLLATERAL  WARRANTIES : 

abolished 
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2470 
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1170 

23S 
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S449 

003 

3550 

Wt 

S551 

602 
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002 

3553 

002 

3554 

002 

1230 

263 

1304 

267 

1370 

27T 

82 

22 

94 

2S 

COLLECTION  : 

agent  for,  duties  of. 

partner  acting  in  liquidation  may  make, 
effect  of  warranty  of. 


COLLEGES : 

corporations  for  maintenance  of,  may  be  formed. 
See  Corporations. 


COLLISION  : 

rules  for  avoiding 

A>om  breach  of  rules,  who  can  recover  damages  for.. 

broach  of  such  rules  imply  wilful  default 

losses  occasioned  by,  how  apportioned.. 


COLLUSION  : 

defined  

divorce  must  be  denied  on  showing 

presumption  of,  in  certain  case 

absence  of,  to  be  afllrmatively  stated  in  complaint. 

COMMERCIAL  PAPER  :    See  Nraotiablr  Ihstruicbot. 


COMMISSIONER  OF  DEEDS : 

may  take  acknowledgments  pursuant  to  special  statutes., 
ib... ••••••••• ••  «•• •  •••••••••.....•• •..•••• 


1127 


2121 
2401 
2800 


280 


1171 
1172 


3n 

434 

481 


61 


970 

202 

971 

203 

972 

203 

973 

203 

112 

29 

115 

29 

125 

32 

131 

U 

239 
239 
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COMMON  CARRIBR :    See  Carribb,  Commoh. 

COMMON  LAW : 

the  rule  of  deoiaion  in  Courts  of  this  State. 

divisions  of. 

eyidenoe  of,  where  found 

where  non-existent 

and  Code,  one  system 

effeotof  Code  declaring  a  principal  of.. 

ib 

rule  of  construction  of  statutes  in  derogation  of,  not  applica- 
ble to  Code. 

COMMUNICATION  : 

privileged 

private,  in  writing,  ownership  of. 

of  consent,  essential  to  contract 

of  consent  to  contract,  how  made. 

ib 

of  oonsent  to  contract,  when  complete 

upon  insurance,  what  must  be  made 

apon  insurance,  what  need  not  be  made 

upon  insurance,  of  nature,  etc.,  of  interest  not  required,  when 

when  such  is  required.. 

upon  insurance,  on  matters  of  judgment,  unneoessarj..... 

npon  reinsurance,  what  required 

upon  marine  insurance,  what  required 

of  acceptance  of  offer  to  guaranty,  necessary 

See  Reprbbbntatiom  ;  Concbalmbnt. 

COMMUNITY  PROPERTY: 

defined 

ib 

when  Court  may  resort  to,  for  alimony 

power  of  husband  over 

disposition  of,  on  divorce 

ib ^.. 

ib.. 

distribution  of,  on  death  of  wife 

distribution  of,  on  death  of  husband 

COMPENSATION: 

may  cure  delay,  when» 

for  errors  of  description,  agreement  for,  does  not  prejudice 

right  to  rescind,  when 

of  depositary  for  hire 

of  finder * 

for  loan,  called  interest 

borrower  entitled  to  certain 

ib 

duties  of  employ6  for 

of  employ^  continuing  services  after  death  of  employer 

of  employ^  dismissed  for  fault 

of  em  ploy  6  quitting  for  cause 

in  case  contract  of  service  is  continued  beyond  two  years..... 

managing  owner  of  ship  not  entitled  to 

of  voluntary  depositary... 

of  common  carrier * 

of  trustees 

ib 

partner  not  entitled  tc 

lienor  not  entitled  to 

the  relief  generally  given  by  law...b 

for  mistake,  when  allowed  on  specific  performance 


5 

3 

6 

8 

5 

S 

7 

z 

.3550 

602 

3550 

«02 

3561 

603 

3552 


1492 


602 


47 

18 

985 

209 

1565 

311 

1581 

316 

1582 

315 

1583 

316 

2563 

449 

2564 

450 

2568 

450 

2587 

463 

2570 

450 

2647 

460 

2669 

462 

2795 

481 

164 

39 

687 

160 

141 

35 

178 

40 

147 

36 

148 

37 

149 

87 

1396 

288 

1397 

383 

399 


1690 

831 

1853 

356 

1867 

857 

1915 

863 

1892 

360 

1894 

860 

1978 

871 

1998 

374 

2002 

376 

2003 

375 

1980 

371 

2072 

884 

2078 

384 

2173 

896 

2273 

410 

2274 

410 

2413 

428 

2893 

494 

8275 

663 

8891 

676 

688 
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COMPENSATION:    (OtrnHnued.) 

for  partial  failure  to  perform,  on  specific  performance « 

may  be  reqairod  on  reacission,  when 

of  assignee  for  benefit  of  creditors  ..«••••• • 

See  Waoxb  ;  Sai«art. 

COMPLAINT : 

in  action  for  dirorce,  additional  aifirmatiye  statements  re- 
quired in 

COMPOUND  INTEREST  :    See  Ihtsrbst. 

COMPUTATION : 

of  term  of  suspension  of  alienation  in  execution  of  power.... 
of  period  of  minority • 


3392 
3408 
3471 


of  time... 


CONCEALMENT : 

of  facts  in  certain  case  renders  condonation  yoid.-. 

by  trustee,  when  frandulent 

ib 

partner  must  not  obtain  adrantage  by 

In  IxBURAifCB: 

in  general,  defined 

entitles  injured  party  to  rescind 

when  improper 

when  proper. 

concerning  warranty 

when  material • 

of  prirate  judgment  allowed 

In  Marinb  Imsuramcb: 

what  is  improper 

of  belief  of  third  person.. 

when  presumed 

effect  of,  in  certain  cases 

Ih  Firb  Insdrancb: 

does  not  prcjjudioe  unless  fraudulent 


131 


CONDITIONS : 

in  indentures  of  apprenticeship 

ib............. 

of  ownership.. 

kinds  of,  of  ownership 

of  ownership,  when  roid 

nominal,  in  direction  for  execution  of  power,  may  be  disie- 

garded • • 

restraining  marriage,  when  Toid. 

restraining  alienation,  when  yoid • 

grant  may  be  deposited  with  third  person,  to  be  deliyered  on 

performance  of. 

deliyery  of  grant  to  grantee  on,  yoid 

tenant  without  notice  not  liable  for  breach  of,  of  lease. 

kinds  of,  in  conditional  obligations... 

impossible  or  unlawful,  yoid 

performance  of,  when  excused 

offer  of  performance  must  be  free  from  what 

of  proposal,  must  be  fvlfllled  by  acceptance 

of  proposal,  performance  of,  is  acceptance. 

failure  to  peiform  reyokes  proposal 

written,  goyeming  auction  sale,  not  to  be  modified  orally..... 
Prbobdbnt : 

in  obligatioDS,  what • 

when  must  be  performed 

what  may  depend  on  performance  of •. 


2752 


576 
578 
690 


34 


912 

193 

18 

r 

3581 

607 

120 

30 

2228 

404 

2234 

405 

2411 

427 

2561 

440 

2562 

449 

2563 

449 

2564 

450 

2560 

450 

2565 

450 

2570 

451 

2669 

402 

2670 

462 

2671 

463 

2672 

463 

474 


271 

55 

272 

54 

707 

162 

70S 

162 

709 

162 

905 

192 

710 

163 

711 

163 

1059 

219 

1056 

218 

1126 

232 

1434 

291 

1441 

292 

1440 

292 

1494 

300 

1582 

315 

1584 

314 

1587 

310 

1795 

848 

1436 

291 

1439 

292 

1498 

301 
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CONDITIONS:    (Continued.) 

grant  on,  oulj  ah  execntory  oontraot 

in  will,  what .« 

in  Willi  effeot  of. 

in  will,  when  deemed  performed.... 

SUBSVQUBNT : 

right  of  re-entry  for  breach  of,  transferable 

property  to  be  reconveyed  on  non-performanoe  of„ 

in  will,  what 

in  obligations,  what. 

COKCUBRBNT : 

in  obligations,  what..... 

what  may  depend  on  performanoe  of. 

CONDITIONAL  : 

fee  abolished 

deliyery  cannot  be  made. 

will,  when  may  be  denied  probate 

derise  or  bequest,  what 

devise  or  bequest,  when  yests 

obligation 

obligation,  prereqaisites  to  enforcing 

obligation,  performance  of,  when  exonsed 

obligation,  liability  of  guarantor  on 

obligation,  inrolving  forfeiture,  how  construed 

offer  of  performance,  when  valid... 

See  CoMDinoMB. 

CONDONATION : 

desertion  cured  by  soliciting... 

refusal  of,  is  desertion  by  the  party  refusing 

divorce  must  be  denied  on  showing 

requisites  of 

evidence  of. 

when  operates  to  bar  divorce 

when  made  void • 

how  revoked 

bar  to  recriminatory  defence,  when 

presumption  of,  in  certain  case 

absence  of,  to  be  affirmatively  stated  in  complaint 

CONFIDENCE : 

unfair  use  of,  is  undue  influence 

See  Tbobt. 

CONFINEMENT : 

unlawful  or  fraudulent,  avoids  contract 

master  of  ship  may  subject  seamen  to •.... 

master  of  ship  may  subject  passengers  to 

See  DuBSBS. 

CONFUSION  OF  GOODS: 

ownership  of  things  formed  by.. 

ib 

ib 

CONNIVANCE : 

defined 

divorce  must  be  denied  on  showing...*. 

how  manifested.. 

presumption  of,  in  certain  case. 

absence  of,  to  be  affirmatively  stated  in  eomplaint 

contract  obtained  through,  voidable. * 


1676 


1058 

218 

1346 

273 

1347 

273 

1348 

273 

1048 

218 

1067 

218 

1349 

273 

1438 

291 

1437 

291 

1498 

301 

762 

170 

1066 

218 

1280 

262 

1346 

273 

1347 

273 

1434 

291 

1439 

292 

1440 

292 

2808 

483 

1442 

292 

1494 

300 

103 

27 

103 

27 

116 

29 

117 

29 

118 

30 

119 

30 

120 

30 

121 

SO 

123 

31 

126 

32 

131 

34 

818 


1669 

812 

2037 

379 

2038 

1 

379 

1026 

214 

1029 

214 

1080 

216 

113 

29 

112 

29 

114 

29 

126 

32 

181 

34 

1689 

381 

640 
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CONSENT : 

of  parties  necessary  to  marriage •.. 

alone  docs  not  oonstitnte  marriage 

who  are  capable  of  giving,  to  marriage 

to  mirriage,  how  manifested  and  proved 

separation  l>y,  nut  desertion 

to  separation,  a  revocable  act. 

corrupt 

corrupt,  how  manifested 

mutual,  sufficient  consideration  fur  agreement  to  separate 

written,  of  mother,  necessary  to  transfer  custody  of  child 

of  wife,  necessary  for  married  man  to  adopt  child.. 

of  child's  parents  necessary,  to  adopt  child 

of  child,  when  necessary  for  its  adoption 

for  apprenticeship  of  child 

ib 

to  execution  of  power,  who  must  give. 

to  execution  of  power,  how  given 

to  execution  of  power  by  wife,  husband  need  not  give. 

of  landlord  necessary  to  attornment  to  stranger  by  tenant^.... 
of  party  entitled  to  benefit  necessary  to  transfer  of  burden.... 

contract  may  be  rescinded  by  mutual 

thing  obtained  without,  of  owner,  to  be  restored'. 

of  depositor  necessary  to  use  of  deposit  by  depositary 

to  contract,  essentials  of. ».. 

to  contract,  when  not  free,  not  void  bnt  voidable 

to  contract,  apparent,  when  not  free 

to  contract,  when  deemed  to  be  obtained  through  fraud 

to  contract,  duress  in  obtaining,  defined 

to  contract,  menace  in  obtaining,  defined 

to  contract,  fraud  in  obtaining,  defined 

to  contract,  actual  fraud  in  obtaining,  defined 

to  contract,  constructive  fraud  in  obtaining,  defined 

to  contract,  mistake  in  obtaining,  defined 

ib 

ib 

ib 

to  contract,  undue  infinenoe  in  obtaining,  defined 

to  contract,  when  deemed  mutual 

to  contract,  when  deemed  communicated. 

ib 

to  contract,  when  deemed  complete 

of  proposal  to  contract,  when  deemed  acceptance 

of  principal  necessary  to  release  of  factor 

voluntary  interference  with  property  without. 

of  benoficiary  necessary  to  allow  trustee  to  hold  adverse  inter- 
est   »... .;. 

mutual,  necessary  to  create  trust 

not  necessary  to  rescission  of  ratification 

of  aAI,  necessary  to  creation  of  partnership 

unanimous,  necessary  to  admission  of  new  partner 

not  necessary  to  create  guaranty 

CONSIDERATION : 

mutual  consent  to  separation  sufficient..... 

eflfect  of  transfer  where  paid  by  third  party 

not  necessary  to  validity  of  voluntary  transfer. 

written  instrument  prima  facie  imports... 

ib.. 

on  whom  falls  the  burden  of  proof  to  show  want  of  sufficient.. 

presumed,  in  novation 

old  obligation  extinguished  by  new 

good,  defined 

how  far  moral  obligation  is  good 


67 

W 

102 

113 

114 

101 

197 

223 

224 

225 

266 

266 

907 

908 

897 

1128 

1467 

1689 

1712 

1836 

1666 

1666 

1667 

1668 

1669 

1670 

1571 

1672 

1673 

1676 

1677 

1678 

1679 

1676 

1680 

1681 

16S2 

1683 

1684 

2030 

2078 

2233 
2261 
2314 
2397 
2397 
2788 


160 
863 
1040 
1096 
1639 
1097 
1632 
1641 
1606 
1606 


16 
16 

IT 
27 
17 


39 

38 

4S 

47 

47 

48 

54 

55 

192 

191 

199 


293 
331 

sse 

353 

311 
311 

311 
311 
312 
312 
312 
313 
313 
314 
314 
316 
316 
313 
316 
316 
316 
316 
316 
376 
384 

406 
40T 
416 
426 

426 
479 


38 
183 
316 
266 
323 
235 
306 
307 
318 
318 
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CONSIDERATION  :     ( Continued,) 

must  be  lawful 

effect  of  illegality  of. 

may  be  exooated  or  executory 

executory,  need  not  be  apeoified 

executory,  how  ascertained..... 

effect  of  impossibility  of  ascertaining 

ib 

contract  may  be  altered  without  new 

failure  of,  when  ground  for  rescission 

not  necessary  to  create  agency 

necessary  to  guaranty,  when 

need  not  be  expressed  in  written  guaranty , 

presumption  of,  in  negotiable  instruments 

effect  of  want  of,  in  negotiable  instruments 

CONSIGNEE: 

defined..... 

carrier  must  obey,  when 

freight  to  be  deliyered  to 

ib 

notice  of  arrival  of  freight  to  be  given  to 

when  cannot  be  found,  freight  may  be  stored , 

when  refuses  to  accept,  freight  may  be  stored 

liable  for  freightage,  when 

effect  of  acceptance  of  part  performance  by. 

assent  of.  to  special  contract,  how  proved 

consignor  may  stop  goods  in  transit  on  insolvency  of. 

what  is  insolvency  of 

CONSIGNOR : 

defined 

when  carrier  must  obey , 

freight  not  to  be  stored  on  deck  without  consent  of. 

presumed  to  be  liable  for  freightage 

assent  of,  to  modification  of  carrier's  obligation,  how  proved 
when  may  stop  goods  in  transit 

CONSISTENCY : 

grant  to  be  interpreted  so  as  to|^ye 

See  Interpretation. 

CONSTITUTION : 

defined 

CONSTRUCTION: 

of  certain  remainders « 

of  certain  powers > 

of  certain  leasing  powers 

of  Code  Covenants • , 

#  of  devise  of  land  by  will , 

of  the  Code 

See  Interprktation. 

CONSTRUCTIVE : 

delivery  of  grant 

ib 

total  loss  under  marine  insurance 

fraud,  defined > 

notice,  defined .... 

CONSUL : 

of  the  United  States  may  take  acknowledgment < 

81 


1071 


1172 


1607 

319 

1608 

319 

1609 

319 

1610 

319 

1611 

320 

1612 

320 

1613 

320 

1697 

332 

1689 

331 

2307 

414 

2792 

479 

2793 

479 

3104 

526 

3123 

529 

2110 

387 

2116 

388 

2118 

389 

2119 

•  389 

2120 

389 

2122 

389 

2121 

389 

2138 

392 

2141 

392 

2176 

396 

.3076 

422 

3077 

522 

2110 

387 

2116 

388 

2117 

388 

2137 

391 

2176 

896 

3076 

622 

221 


2 


781 

173 

934 

196 

925 

195 

1109 

228 

1310 

268 

3554 

602 

1061 

219 

1172 

239 

2705 

467 

1573 

313 

3566 

604 

289 
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CONTEMPORANEOUS  : 

exposition  is  tiie  best. 


CONTEMPT: 

officers  authorized  to  t&ke  acknowledgments  may  punish  for.. 

CONTINGENT  INTEREST: 

defined ».... 

not  void  because  improbable 


CONTINGENT  REMAINDER: 

on  prior  remainder 

bow  created.. 

on  a  term  of  years 


CONTINUANCE : 

of  existence  of  corporations,  how  effected  under  the  Code. 

ib 

ib..- 


CONflNUING  GUARANTY: 

defined  

when  may  be  revoked 

letter  of  credit  deemed,  when. 


CONTRACT: 

defined  

rights  of  persons,  considered  minors  under  law  of  other  State, 

not  impaired  concerning 

minor  may  make,  subject  to  his  power  of  disaffirmance 

of  minor,  when  and  how  disaffirmed 

minor  or  insane  person  cannot  disaffirm,  for  necessaries 

when  person  of  unsound  mind  may  make 

when  person  of  unsound  mind  cannot  make 

person  entirely  without  understanding  cannot  make 

marriage  a  personal  relation  arising  out  of  civil 

husband  and  wife  may  make 

husband  and  wife  cannot  alter  their  legal  relations  by,  except 

marriage  settlement,  how  executed 

marriage  settlement  must  be  acknowledged  and  recorded 

effect  of  recording  or  non-recording  of  marriage  settlement.... 

minor  may  make  marriage  settlement 

of  apprenticeship  of  alien  minor 

executed,  voluntary  transfer  is 

executed,  defined 

executory,  defined , 

executory,  grant  on  condition  precedent  is 

executory,  a  real  instrument,  when 

executory,  witness  not  necessary  to  its  validity,  when 

executory,  of  marriage  must  be  in  writing 

executory,  authority  to  agent  to  execute  must  be  in  writing... 

executory,  form  of  execution  of. 

lien  may  be  created  by 

non-negotiable  written,  transferable 

novation  a.. 

for  benefit  of  third  person  may  be  enforced  by  him,  when.... 

with  seamen,  restrictions  on 

•what,  not  allowed  in  negotiable  instrument 

essential  elements  of. 

when  presumed  to  be  joint  and  several 

ib 

for  forfeiture  of  property  subject  to  a  lien,  void 

in  restraint  of  right  of  redemption  from  lien,  void 
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1190 


605 

697 


772 
773 
777 


287 
404 
405 


2814 
2815 
2864 


1549 

23 

28 

29 

30 

33 

34 

32 

55 

158 

159 

184 

185 

186 

187 

275 

1040 

1661 

1661 

1058 

1092 

1098 

1624 

173/ 

1733 

2884 

1459 

1535 

1559 

2053 

3093 

1550 

1659 

1660 

2889 

2890 


599 


2U 


161 
161 


172 
173 
173 


63 
93 
93 


484 
484 

490 


309 

8 

9 

9 

9 

9 

9 

9 

16 

38 

38 

41 

41 

41 

42 

56 

316 

327 

327 

218 

223 

225 

321 

339 

339 

493 

294 

366 

310 

381 

525 

309 

327 

827 

493 

493 
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1556 

310 

1557 

310 

1558 

310 

1565 

311 

1566 

311 

1567 

311 

1568 

311 

1560  ' 

312 

1570 

312 

1571 

312 

1572 

313 

1573 

313 

1576 

313 

1576 

314 

J  577 

314 

1578 

315 

1579 

315 

1580 

315 

1581 

315 

1582 

315 

15S3 

316 

1584 

816 

1585 

316 

1586 

316 

1587 

316 

1588 

317 

1689 

331 

1589 

317 

1595 

317 

1596 

317 

1597 

317 

1598 

317 

1599 

318 

1605 

318 

1606 

318 

1607  . 

319 

1608 

319 

1609 

319 

1610 

319 

1611 

320 

1612 

320 

1613 

320 

1697 

332 

1620 

321 

1621 

321 

1622 

321 

1623 

321 

1624 

321 

1625 

322 

1626 

322 

1627 

322 

1629 

323 

1635 

323 

1636 

824 

1637 

324 

1638 

324 

1639 

324 

CONTRACT :     (Continued.) 
Parties  to  : 

who  may  be 

when  minora,  etc.,  maybe 

must  be  capable  of  identifioation 

Content  to  : 

eesential  elements  of. 

when  not  free,  not  void  bnt  voidable 

apparent,  when  not  free 

when  deemed  to  be  obtained  through  fraud. 

duress  in  obtaining,  defined 

menace  in  obtaining,  defined 

fraud  In  obtaining,  defined 

aotual  fraud  in  obtaining,  defined 

constructive  fraud  in  obtaining,  defined 

undue  influence  in  obtaining,  defined.... 

mistalce  in  obtaining,  defined 

mistake  of  fact  in  obtaining,  defined..... 

mistake  of  law  in  obtaining,  defined *. 

mistake  of  foreign  law  in  obtaining,  defined 

when  deemed  mutual • 

when  deemed  communicated... 

ib 

when  deemed  complete .-. 

proposal  of,  when  deemed  accepted 

acceptance  of  proposal  must  be  absolute 

revocation  of  proposal 

revocation,  how  made 

voidable,  may  be  ratified 

may  be  rescinded 

acceptance  of  benefit,  when  deemed 

Object  of: 

defined 

must  be  lawful,  possible  and  ascertainable 

when  deemed  possible 

when  illegality  of,  renders  contract  wholly  void 

when  illegality  of,  renders  contract  partly  void 

Coneideration  : 

good,  defined 

how  far  moral  obligation  is  good 

must  be  lawful 

effect  of  illegality  of. 

may  be  executed  or  executory 

executory  need  not  be  specified 

executory,  how  ascertained 

effect  of  impossibility  of  ascertaining 

ib ; 

contract  may  be  altered  without  new 

Creation  of: 

by  express  words 

by  implication 

orally 

by  writing.. 

ib 

by  writing,  supersedes  oral  negotiations 

by  writing,  when  takes  effect 

by  writing,  delivery  necessary  to 

provisions  abolishing  private  seals  apply  to 

Interpretation  of : 

to  be  uniform 

to  effectuate  mutual  intention 

to  ascertain  intention 

to  be  governed  by  language  used 

to  be  governed  by  written  words 
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CONTR  ACT :     ( Continued,) 

exception  incases  of  fraud 

entire  contract  to  be  considered  in 

several  contractfl  (o  be  taken  together  in • 

to  be  favorable  to  its  validity 

according  to  ordinary  sense  of  words 

technical  words  in 

what  law  governs 

by  sarroundiog  circumstances 

subject  matter  to  be  considered  in 

to  be  restrained  by  its  object 

uncertainty  in  to  be  construed  against,  when 

lb 

general  intent  to  prevail  in 

original  and  written  parts  in,  to  preraiL 

repugnances  in 

inconsistent  words  to  be  rejected  in 

what  stipulations  implied  in 

incidents  to  contract  implied  in..... 

in  respect  to  time  of  performance , 

time,  when  deemed  essential  in 

Unlawful : 

defined 

certain  contracts  declared 

imposing  penalties 

fixing  damages. , « 

exception 

restraining  legal  proceedings 

restraining  trade,  when , 

restraining  trade,  when  not 

ib 

restraining  marriage 

Extinction  of : 

in  general 

by  rescission 

by  rescission,  in  what  cases 

by  rescission,  how  effected 

certain  stipulations  do  not  prevent  rescission 

by  alteration 

by  cancellation  and  destruction 

by  unauthorized  alteration 

CONTRIBUTION : 

joint  debtor  may  require,  when 

release  of  joint  debtors  does  not  affect  rights  of  others  to 

to  general  average  loss 

between  insurers,  in  case  of  double  insurance 

between  insurers,  in  case  of  over  insurance 

in  case  of  loss  under  marine  insurance - 

between  co-sureties 

CONTROLLER : 

oorporatiods  to  transmit  selection  of  right  of  way  to 

CONTROVERSY : 

between  ship  owners,  how  settled 

CONVERSION : 

directed  by  will,  when  takes  effect 

extinction  of  lien  by 

of  personal  property,  damages  for  wrongful 

ib 

CONVEYANCE : 

minor  may  make,  subject  to  his  power  of  disaffirmance... 
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CONVEYANCE:     (Continued.) 

when  person  of  ansound  mind  may  make 

grantor  may  reserve  powers  in , 

instrument  executing  power  deemed  a 

included  in  word  ''grant" 

effect  of,  by  married  woman 

made  heretofore,  governed  by  then  existing  laws , 
See  Grant  ;  Transfer. 

CONVICTION : 

of  felony,  when  ground  for  divorce 

of  felony,  when  not  a  ground  for  divorce 


COPY: 


of  indentures  of  apprenticeship,  where  to  be  deposited, 

certified,  of  articles  of  incorporation  as  evidence 

of  marriage  certificate  may  be  furnished  parties 

inferior  to  original 

See  BuPLiCATB. 


CORPORATIONS: 

defined  

what  are  public 

how  may  continue  their  existence  under  this  Code 

must  commence  to  perpetuate,  when 

what  are  private 

for  what  purpose  may  be  formed 

name  of  instrument  creating 

articles  of  incorporation,  what  to  contain „ 

certain,  to  state  what  additional  facts  in  articles 

prerequisites  to  filing  articles  of  incorporation  of  certain 

for  profit,  prerequisites  to  filing  articles  of  incorporation 

qualifications  of  corporators,  and  number  of 

articles  of  incorporation  of,  where  to  be  filed  and  certificate 

thereon 

term  of  existence 

misnomer  does  not  invalidate  instrument 

dealers  with,  cannot  question  its  existence 

may  acquire  real  estate 

right  of  way  granted  to 

limitation  of  such  right 

certain  appurtenances  granted  to 

forfeit  grants  from  State,  by  neglect 

when  lands  of,  revert  to  State 

selection  for  right  of  way,  how  proved  and  certified 

how  may  acquire  town  and  county  property 

how  may  acquire  lands  of  minors  and  insane 

franchise  may  be  sold  under  execution 

duties  of  purchaser  of  franchise , 

ib 

sale  of  franchise  not  to  affect  powers  or  liabilities  of. , 

may  redeem  franchise 

where  proceedings  under  execution  may  be  had  against 

how  may  extend  their  corporate  existence 

ib 

cannot  take  by  will 

A»»ea4tment  of  Stock  : 

Directors  may  levy 

limit  of,  and  how  levied 

majority  of  Board  of  Directors  may  levy 

order  for  levying  to  contain,  what 

notice  of,  and  its  form , 

publication  and  service  of  notice  of. 

delinquent  notice  and  its  form  and  contents 

ib 
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CORPORATIONS :     (Continued.) 

publication  of  delinquent  notice 

Bale  of  stock  to  pay < 

not  to  be  invalidated /. 

action  to  recover  stock  sold  for  delinquent 

By~latD8 : 

adoption  of,  when,  how  and  by  whom  made 

to  be  adopted  at  first  meeting 

to  be  recorded 

how  amended 

may  be  made  for  certain  purposes 

must  provide  for  annual  election  of  Directors 

J)ebt9 : 

not  to  be  created  beyond  actual  subscribed  stock 

ib 

when  oflSoer  becomes  liable  for 

ib 

liability  of  stockholder  for 

ib 

/  Director*  : 

election  of,  after  incorporation 

how  many,  and  qualifications  of 

powers  of. 

election  of,  how,  when  and  by  whom 

;  organization  of  Board  of. 

may  postpone  election,  when ., 

must  make  dividends,  how 

liability  of,  in  certain  cases,  to  creditors 

ib 

vacancy  in  office  of,  how  filled.... 

may  levy  assessments 

ib 

on  dissolution,  to  be  trustees  for  creditors 

Dividend*  : 

how  made  and  how  not  to  be  made 

on  shares  of  married  women,  how  paid 

Diaaolution : 

by  forfeiture  for  non-user 

when  land  reverts  to  State  on 

proceedings  for 

ib 

appointment  of  Receivers  upon 

Directors  to  be  trustees  for  creditors  upon 

powers  of  such  trustees 

Jaleetiont : 

of  first  Directors 

of  subsequent  Directors 

to  fill  vacancies 

majority  of  stock  to  be  represented  at 

who  may  vote  at 

complaints  and  quo  warrantos,  etc.,  regarding 

may  be  postponed 

Examination  of : 

how  and  by  whom  made 

made  by  Legislature 

Meeting* : 

when  first  to  be  called 

time,  manner  and  place  of,  to  be  specified  in  by-laws 

officers  to  be  removed  only  at  general 

by-laws  only  to  be  amended  at  special 

Justice  of  Peace  may  order 

who  may  vote  at 

by  consent  to  bo  valid 

migority  must  be  present  at 
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CORPORATIONS  :     (Continued.) 

proceediDgs  at,  to  be  binding 

for  extension  and  continuation  of  corporate  existence 

ib 

Name : 
error  in,  in  articles  of  incorporation,  not  to  invalidate  instru 
ment 

to  be  stated  in  articles  of  incorporation 

Officers  : 

by-laws  to  regulate  compensation  and  duties  of. 

Directors  to  elect  President,  Treasurer  and  Secretary, , 

proceedings  for  removal  of. 

liability  of,  making  false  certificate,  etc 

married  women  may  become 

oath  of,  on  filing  articles  of  incorporation 

election  to  fill  vacancies 

Organization : 

dissolution  for  the  want  of. 

within  what  time  to  be  eflfected 

Potoert : 

defined  and  prescribed 

limitation  of. 

banking  expressly  prohibited 

who  may  exercise. , , 

when  forfeited  for  non-user 

to  increase  or  diminish  capital  stock 

not  to  be  affected  by  sale  of  franchise 

Heeords  : 

how  kept  and  what  to  contain 

"stock  and  transfer"  book 

Stock  : 

amount  to  be  subscribed  before  incorporating 

oath  of  officer  to  subscription  of. 

majority  of  subscribed,  necessary  to  adoption  of  by-laws 

majority  of  subscribed,  necessary  to  election  of  Directors 

ib. 

two-thirds  of  subscribed,  necessary  to  amend  by-laws 

two-thirds  of  subscribed,  necessary  to  removal  of  officers 

majority  of  subscribed,  constitutes  quorum 

dividends  not  to  be  made  from  capital 

debts  not  to  be  incurred  beyond  subscribed 

ib 

capital  must  not  be  increased  or  diminished  except 

ib , 

on  dissolution,  may  be  divided 

who  may  enforce  subscription , 

certificates  of,  how  issued , 

transfer  of  shares  of 

transfer  of  shares  of,  held  by  married  women 

transfer  of  shares  of,  of  non-residents 

hypothecated  shares  of,  how  voted 

ib 

sale  of  delinquent 

when  acquires  jurisdiction  over  certain , 

may  buy  its  own,  when 

disposition  of,  where  corporation  is  purchaser 

when  corporation  may  purchase  delinquent. 

ib 

disposition  of  delinquent,  purchased  by  corporation.. 

ib 

action  for  recovery  of,  sold  for  delinquent  assessments 

liability  of  stockholders  on 

defined 

Stockholders  : 
entitled  to  how  many  votes It. 
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292 

65 

294 
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309 
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84 
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CORPORATIONS :     {Continued.) 

notice  to  be  given  to,  of  meetings 

who  has  hypothecated  stock,  when  may  vote 

ib 

liability  of,  for  debts  of  corporation 

ib 

defined • 

Agricultural  Fair  : 

may  bo  formed 

may  acquire  and  hold  how  much  real  estate 

shall  not  contract  debts  in  excess  of  amount  on  hand... 

not  for  profit 

may  fix  fee,  etc.,  for  membership 

Art: 

may  be  formed 

married  women  may  become  corporators,  etc.,  of 

Benevolent : 

may  be  formed 

married  women  may  become  corporators,  etc.,  of. 

Boards  of  Trade  : 

may  be  formed < 

Bridge,  Ferry,  Wharf,  Chute  and  Pier: 

may  be  formei^ 

to  obtain  license  from  Board  of  Supervisors 

annual  report  of .... 

damages  for  failing  to  report. 

Building  :    See  Land  and  Building. 
Canal  :    See  Water  and  Canal. 
Cemetery : 

may  be  formed 

how  much  land  may  be  held,  and  how  disposed  of 

who  are  members  eligible  to  vote  and  hold  oflice 

may  hold  what  amount  of  personal  property 

such,  how  disposed  of. 

may  issue  bonds  to  pay  for  grounds 

proceeds,  how  disposed  of. 

may  take  and  hold  property  or  use  income  thereof,  how 

interments  in  lot  and  cfl!ect  thereof. 

transfer  of  right  only  made,  how 

lot  owners  previous  to  purchase  to  be  members 

Chakbers  of  Commerce  : 

may  be  formed 

Commercial  : 

may  be  formed 

Dock  :    See  Bridge,  etc. 
Educational  : 

may  bo  formed 

married  women  may  become  corporators,  etc.,  of. 

Ferry:     See  Bridge,  Ferry,  etc. 
Gas  : 

may  be  formed 

to  obtain  privilege  from  city  or  town 

to  use  what  meters , 

to  supply  gas  on  written  application 

damages  for  refusal , 

when  may  refuse  to  supply 

pipes  of,  how  laid 

af^ent  of,  may  inspect  meters 

when  persons  neglect  to  pay,  gas  may  be  shut  ofi*.. 

Homestead  : 

may  bo  formed 

time  of  corporate  existence 

by-laws  to  specify,  what 

by-laws  to  be  furniehod  to  members  on  demand 
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CORPORATIONS;     (  Continued. ) 

adyertisemeDt  and  sale  of  delinquent  and  forfeited  shares 

may  borrow  and  loan  fands,  and  for  what  time 

minors  and  married  women  may  hold  stock 

limitation  of  speculation  iu  lands 

forfeiture  for  speculation  beyond  certain  extent 

when  its  corporate  existence  terminates 

payment  of  premiums 

annual  report • 

Hotel: 

may  be  formed 

Imsurancb  : 

corporation  maybe  formed  for 

articles  of  incorporation  to  be  submitted  to  Insurance  Com- 
missioner  

to  comply  with  requirements  of  Title  on  Inguranee  Commit- 
tioner > 

subscription  to  capital  stock.. 

purchase  and  conveyance  of  real  estate 

policies,  how  issued  and  by  whom  signed 

dividends,  of  what,  and  when  declared 

Directors  liable  for  loss  on,  in  certain  cases 

I'ire  and  Marine : 

capital  stock 

payment  of  subscription 

certificate  of,  of  paid  up  capital  stock  to  be  filed 

property  which  may  be  insured.. 

funds  may  be  invested,  how 

rate  of  risk ; 

amounts  to  be  reserved  before  making  dividends 

ib 

Mutual  Life,  Health  and  Accident: 

capital  stock 

guarantee  fund 

of  what  guarantee  fund  shall  consist 

what  it  constitutes 

deficiency  in  capital  stock 

declaration  of  fixed  capital  to  be  filed 

guarantee  notes  and  interesti  how  disposed  of. 

insured  to  be  entitled  to  vote 

may  invest  in  what  securities 

number  of  Directors  may  be  altercdj  how 

limitation  to  the  holding  of  stock 

premiums,  how  payable 

to  furnish  lusurance  Commissioner  certain  facts 

no  stamp  required  on  contract  of  accident  insurance 

Lard  and  Building  : 

may  be  formed 

how  organized 

may  borrow  money 

powers  and  object  of. 

may  insure  the  lives  of  members  and  debtors 

may  own  what  real  estate 

by-laws  may  provide,  what 

annual  report. 

liabilitv  of  ithareholders  for  debts 

consolidation  and  transfer  of  business 

minors  and  married  women  may  hold  stock 

Laundry : 

may  be  fopned 

Library : 

may  be  formed 
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CORPORATIONS:     {Continued.) 
Literary  : 

may  be  formed 

married  women  may  become  corporators,  etc.,  of 

Manttpaoturing  : 

may  be  formed... 

Mechanics'  Institute  : 

may  be  formed 

Mbroantilk  : 

may  be  formed 

M IMINQ  : 

may  be  formed 

removal  of  principal  office  provided  for 

Directors  to  file  certificate  of  what,  where 

transfer  agencies 

stock  issued  at  transfer  agencies 

Pier:    See  Bridge,  Ferry,  etc. 
Printing  : 

may  be  formed «. 

Railroad  : 

may  be  formed 

articles  of  incorporation  must  state  what,  in  addition. 

prerequisites  to  filing  articles  of  incorporation 

Directors  to  be  elected,  when 

assessment  of  stock,  how  made  and  collected 

additional  provision  in  assessment  and  transfer  of  stock 

may  borrow  money  and  issue  bonds 

to  provide  sinking  fund  to  pay  bonds 

capital  stock  to  be  fixed 

certificate  of  payment  of  fixed  capital  stock 

enumeration  of  powers 

map  and  profile  to  be  filed 

may  change  line  of 

forfeiture  of  franchise 

crossings  and  intersections 

condemnation , 

not  to  use  public  streets,  etc.,  except 

not  to  charge  fare  to  and  from  points  in  a  city 

when  crossing  highways,  etc.,  how  acquires  right  of  way 

may  consolidate 

proceedings  to  consolidate 

check  to  be  affixed  to  all  baggage 

damage  for  refusing  so  to  do 

annual  report  to  be  verified 

form  of  report 

duties  of. 

to  pay  damages  for  refusing  transportation 

to  furnish  accommodations  for  passengers... 

to  post  regulations 

not  responsible  for  injuries  incurred  by  violating  rules 

to  pay  damages 

not  liable  in  certain  cases 

may  recover  damages,  when 

regulations  of  trains 

penalty  for  violating  such 

conductor  may  eject  passengers,  when 

officers  to  wear  badge 

rates  of  charges 

passenger  tickets,  how  issued,  and  to  be  good  for  six  months. 

character  of  iron  to  be  used..... 

Street  : 

may  be  formed 

articles  of  incorporation  to  state  what  addditional  facts 

prerequisites  to  filing  articles  of  incorporation... 
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ei 

291 
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453 
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CORPORATIONS :     ( Continued,) 

authority  to  lay  track,  how  obtained 

restrictions  as  regards  granting  right  of  way 

cities  and  towns  may  make  rules  to  goyem 

penalty  for  overcharging *.... 

to  provide  and  furnish  passenger  tickets 

penalty • 

trial,  proof  and  limitation 

city  or  town  to  reserve  certain  rights 

license  to  be  paid 

track  for  grading  purposes ^ 

general  psovisions  applicable 

Rbli6ious,  Social  and  Bbnetolbht: 

may  be  formed 

married  women  may  become  corporators,  etc.,  of 

how  formed 

articles  of  incorporation  to  state  additional  facts 

may  hold  what  amount  of  property.... 

Masons,  Odd  Fellows  and  Pioneers  may  hold,  how  much 

annual  report. 

when  forfeits  franchise  and  lands 

may,  by  order  of  Court,  sell  or  mortgage  property 

proceedings  thereon 

may  prove  error  what,  in  by-laws 

members  admitted  after  incorporation 

membership  not  transferable 

Road: 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts 

prerequisites  to  filing  articles  of  incorporation 

Savihgs  and  Loan  : 

may  be  formed 

may  loan  money,  on  what  terms 

capital  stock  and  rights  and  privileges  thereof. 

dividends  to  be  from  surplus 

to  contract  no  liability  except  for  deposits 

property  which  may  be  owned  by,  and  disposal  of  such 

restrictions  on  purchasers 

married  women  and  minors  may  own  stock  in... 

may  issue  transferable  certificates  of  deposit 

special  certificates... 

to  provide  reserve  fund  for  payment  of  losses 

prohibition  on  officer  of,  and  what  vacates  his  office 

Social:     See  Relioioub,  Social  and  Bbnbvolbnt. 
Stagb  : 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts....... 

prerequisites  to  filing  articles  of  incorporation 

Stock  Raising: 

may  be  formed 

Strebt  Railroads  :    See  Railroads. 
Tkleoraph : 

may  bo  formed 

articles  of  incorporation  must  state  what  additional  facta 

prerequisites  to  filing  articles  of  incorporation 

right  of  way  along  water,  roads  and  highways 

liability  for  injuriog  telegraph  property 

liability  for  malicious  injury  to  property ; 

conditions  on  which  damages  to  sub-aqueous  cable  may  be 
recovered 

duty  to  send  dispatch 

may  dispose  of  certain  rights 

rates  of  charges  to  be  fixed  and  published. 

Theatre : 

may  be  formed 
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CORPORATIONS  :     {Continued,) 
Waqon  Road  : 

may  be  formed 

articles  of  iocorporation  must  state  what  additional  faot«. 

prereqaisitcs  to  filing  articles  of  incorporation 

three  Commissioners  to  act  with  surveyors 

survey  and  map  to  be  filed  and  approved  by  Supervisors. , 

tolls,  etc.,  to  be  collected 

penalty  for  taking  unlawful  tolls 

no  toll  to  bo  charged  on  public  highways 

rates  of  toll  to  be  posted  over  gate 

toll-gatherer  may  dotain  person  until  toll  paid .., 

toll-gatherer  not  to  dotain  person  unnooessarily 

penalty  for  avoiding  tolls 

penalty  for  trespass  on  property  of 

when  capital  is  repaid,  tolls  to  bo  reduced 

may  mortgage  and  hypothecate  property 

Water  and  Canal  : 

may  be  formed 

articles  of  incorporation  to  state  what  additional  facts 

prerequisites  to  filing  articles  of  iucorporation.... 

may  obtain  contract  to  supply  city  or  town.. 

duties  of. 

rates  to  be  fixed  by  Commissioners 

right  of  way 

to  build  and  keep  bridges  in  repair 

Wharf  :    See  Bridge,  Fierrt,  etc. 

CORPORATORS : 

married  women  may  be,  in  certain  corporations 

number  and  qualifications  of 

ib 


COSTS : 


of  transportation  of  personal  property  sold,  to  place  of  delivery 

depositor  must  indemnify  depositary  for  certain 

borrower  to  bear  certain 

hirer  to  bear  certain 

voluntary  depositary  may  deduct  for  certain 

trustee  entitled  to  repayment  for  certain..... , 

partner  to  be  indemnified  for  certain , 

insurer  liable  for  certain 

ib 

indemnity  against 


CO-PARTNERS  :    Soe  Partner  ;  Partnership. 

CO-SURETIES  : 

contribution  between , 

entitled  to  benefit  of  each  other's  securities, 
See  Surety. 


CO-TENANTS :    See  Tenant. 

COTERMINOUS  OWNERS: 

rights  of,  to  lateral  and  subjacent  support. 

rights  of,  to  line  trees 

mutual  obligations  of , 

CO-TRUSTEES : 

how  far  responsible  for  each  other's  acts.. .. 

must  act  in  unison 

See  Trustee. 
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Section. 


P»g«. 


COUNTY : 

property  of,  how  acquired  by  oorporations 

in  what,  persoual  mortgage  must  be  recorded 

mortgaged  property  in  transit  deemed  located  in  what 

in  what,  mortgage  of  common  carrier's   property  must  be 
recorded 

COUNTY  CLERK  :    See  Clrrk. 

COUNTY  JUDGE : 

proceedings  before,  for  adoption  of  child 

duty  of,  in  such  case 

duty  of,  on  examination  of  insane  person 

duty  of,  when  execution  issues  against  homestead 

homestead  claimant  may  enforce,  to  perform  bis  duties 

duty  of,  on  homestead  petition 

duty  of,  on  return  of  appraisers 

bond  of  assignee  for  benefit  of  creditors  to  be  approved  by 

may  require  assignee  to  account,  when 

See  Judge  :  District  Judge  ;  Court. 

COUNTY  RECORDER :    See  Rbcorder. 


COURT 


rule  of  decision  in 

to  whom  must  award  custody  of  child  of  annulled  marriage..-, 
where  divorce  denied,  may  grant  relief  for  wife 

ib 

may  award  custody  of  child 

may  allow  wife  alimony,  when 

may  require  security  for  alimony 

shall  resort  to  what  property  in  providing  for  wife 

when  may  withhold  allowance 

to  make  order  for  division  of  property  on  divorce 

to  determine  legitimacy  of  child,  when ^ 

may  direct  allowance  for  support  of  child 

may  award  exclusive  control  of  child  to  either  parent,  on 

proper  showing .... 

may  award  custody  of  child  to  wife,  in  case  of  separation.... 
appointment  of  guardian  by 

ib 

jurisdiction  of,  appointing  guardian 

to  be  guided  by  what  rules,  in  appointing  guardian 

guardian  under  direction  of. 

when  to  execute  power 

ib... 

to  settle  controversy  between  ship  owners 

attornment  of  tenant  to  stranger  by  judgment  of,  valid 

may  provide  for  acknowledgment 'for  record  of  instruments 

evidencing  judgment  title 

when  trustor 

how,  may  allow  satisfaction  of  trustee's  adverse  trust 

discretionary  power  of  trustee  controlled  by 

muy  reduce  rate  of  interest  on  bottomry,  when 

ib 


COVENANTS : 

accompanying  transfer,  effect  of.... 
none  implied  in  any  grant,  except. 

kinds  of. 

effect  of  accepting  grant  without,... 

liability  on  other  than  Code 

when,  run  with  the  land 

what,  run  with  the  land 
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COVENANTS:     {Continued.) 

what,  run  with  the  land 

ib 

whati  nin  with  the  laDd,  when  assigns  are  named^ 

who  are  bound  by • 

who  are  not  bonnd  by • • 

apportionment  of. 

for  quiet  possession  implied  in  hiring  of  property 

ib 

authority  to  agent  to  sell  and  convey  includes 

Code: 

are  personal 

construction  of 

liability  on  other  than 

damages  for  broach  of. 

General : 

what  are 

form  of  grant  with 

ib 

of  ownership •• 

of  ownership,  defined '. 

of  ownership,  personal 

of  ownership,  damages  for  breach  of. 

ib... 

against  all  encumbrances 

against  all  enoumbranoes,  defined 

against  all  encumbrances,  personal 

against  all  encumbrances,  damages  for  breach  of 

ib 

i^jteeial : 

what  are 

form  of  grant  with 

ib 

against  prior  grants  by  grantor 

against  priv  grants  by  the  grantor,  defined 

against  prior  grants  by  the  grantor,  personal 

against  prior  grants  by  the  grantor,  damages  for  breach  of., 

ib 

against  encumbrances  by  grantor 

against  encumbrances  by  grantor,  defined 

against  encumbrances  by  grantor,  personal 

against  encumbrances  by  grantor,  damages  for  breach  of.... 

ib 

Common  Law  : 

liabilities  on,  depend  on  what 

what,  required  by  executory  contract  of  sale 

run  with  the  land 

damages  for  breach  of 


CREATION  : 

of  interest,  time  of. 

of  remainders,  future  and  contingent,  of  estates.. 

of  powers 

of  lien 

of  real  mortgage 

of  contract 

of  agency 

of  trust 


CREDIT : 


sales  on,  by  factor 

to  agent  exonerates  principal,  when 

agent  accepting  personal,  liable  as  principaL. 
auctioneer  not  to  give,  except  irhen  nsual..... 
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CREDIT:     {Continued.) 

factor  may  give,  except  when  annsual 

of  shipowner,  master  may  borrow  on 

ship's  manager  cannot  borrow  on 

Bee  Creditor. 

CREDITOR : 

defined 

trusts  resulting  in  favor  of. 

trusts  for  benefit  of,  may  be  created 

trust  fund,  how  far  liable  to 

trust,  when  absolute  in  favor  of  subsequent 

power,  when  alien  against : 

power  create  a  fee  in  favor  of 

power  reserved,  continues  ownership  in  favor  of 

power,  special  and  beneficial,  liable  to 

gift  in  view  of  death  to  be  treated  as  legacy,  as  regards 

appraisement  of  homestead  on  affidavit  of  judgment 

when  to  pay  expenses  of  appraisement  of  homestead 

competent  witness  to  will 

acceptance  by,  necessary  to  satisfaction 

performance  of  obligation  to  one  of  several  joint,  sufficient.... 

performance  in  manner  directed  by,  sufficient 

application  of  performance  by 

offer  of  performance  must  be  made  to 

offer  of  performance  may  be  made  at  place  appointed  by 

offer  of  performance  must  bo  made  so  as  to  benefit 

must  give  receipt  on  payment 

must  state  objections  to  offer 

title  to  thing  offered  passes  to,  when 

obligation  of,  as  to  thing  offered 

performance  excused  if  prevented  by 

effect  of  prevention,  etc.,  of  performance  by 

ib 

effect  of  refusal  by,  to  accept  performance .-. 

acceptance  of  accord  by,  is  satisfaction 

acceptance  of  part  performance,  when  satisfaction 

novation  may  be  made  by  substituting  a  new  for  an  old,  how.. 

may  rescind  novation,  when 

release  by,  how  made 

release  by,  effect  of. 

when  sale  of  personal  property  void  against 

partner  cannot  make  assignment  of  partnership  property,  in 
trust  for  benefit  of. 

liability  of  partner  after  dissolution  to 

of  special  partnership,  special  partner  may  be 

special  partner  postponed  to  every  other 

spbcial  partner,  when  liable  as  general  partner  to 

preference  given  to,  in  insolvency,  void.l 

guarantor  liable  to,  when 

guarantor  exonerated  by  certain  dealings  between  debtor  and 

guarantor  partially  exonerated  by  partial  payment  to 

guarantor  not  exonerated  by  voidable  promise  of. 

guarantor  not  exonerated  by  mere  delay  of 

guarantor  not  exonerated  by  discharge  of  debtor  without  act 
of. 

guarantor  with  indemnity,  when  not  exonerated 

surety  liable  only  as  such,  notwithstanding  recovery  of  judg- 
ment by 

surety  exonerated  by  injurious  act  or  omission  of 

surety  exonerated  by  refusal  of  creditor  to  sue,  when 

surety  may  enforce  remedies  of,  when 

surety  entitled  to  securities  held  by,  when 

entitled  to  benefit  of  surety's  securities 
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CREDITOR :     ( Continued.) 

lion  void  against,  when 

mortgage  of  personal  property  not  filed  void  against 

mortgage,  when  ceases  to  be  valid  against 

of  mortgageur,  remedy  of. 

of  mortgagee,  remedy  of. 

contracts  of  debtor  valid  against,  when 

debtor  may  prefer,  when ^ 

ib 

must  resort  to  different  funds,  in  what  order 

certain  transfers,  etc.,  of  debtor  void  against 

ib 

can  avoid  oot  of  debtor,  when 

transfer  without  value,  not  necessarily  void  against.. ..«». 

assignment  for  benefit  of. 

assignment  void  against.,  when 

right  of,  to  priority,  not  impaired  by  assignment 

may  require  assignee  to  account 

See  Assignmemt;  Debtor;  Ekcumbrancbr. 

CROPS : 

right  of  tenant  for  yean  or  at  ^ill  to  harvest • 

growing,  not  to  be  injured  by  miners 

after  harvesting,  miners  may  work 

growing,  subject  of  mortgage 

CRUELTY : 

extreme,  ground  for  divorce 

defined  

in  case  husband  or  wife  leave  on  account  of^  who  commits 

desertion 

disposition  of  common  property  in  divorces  granted  for 

ground  for  annulling  indenture  of  apprenticeship 

CURRENT  MONEY : 

borrower  under  loan  of  money  must  repay  in 

CURTESY: 

estate  by,  abolished 

CUSTODY : 

of  minors 

of  persons  of  unsound  mind 

of  legitimate  child. 

of  illegitimate  child 

of  child,  parent  may  relinquish 

of  minors,  when  wife  may  obtain 

parents  living  separate,  neither  have  superior  right  to,  of  child 

of  children  of  annulled  marriage 

of  c]iijdren  of  divorced  marriage 

CUSTOMARY  : 

defined 


DAMAGES : 

defined 

railroad  corporations  liable  for  certain 

when  owner  of  ship  cannot  sue  for,  for  injuries  arising  from 

collision 

wilful  trespasser  liable  for 

contract  fixing,  void 

may  be  liquidated,  when 
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DAMAGES:     {ConHnued.) 

when  depositor  must  iodemnify  depositary  for  oertain 

Ij^bility  of  depositary  for  certain 

liability  of  finder  of  lost  property  for 

liability  of  lender  to  borrower  for  certain 

indemnity  against. 

allowed  for  refusing  to  acknowledge  satisfaction  of  mortgage, 
allowed  on  dishonor  of  foreign  bill 

ib 

defined 

may  eoTer  futare  loss,  when.. 

interest  by  way  of. • 

interest,  damages  bear,  when 

interest  allowed  for  breach  of  obligation  other  than  contract.. 

interest  allowed  for  fraud,  malice,  etc 

interest  agreed  upon  governs  rate  of. 

interest,  acceptance  of,  waiyes  principal... 

exemplary,  when  allowed 

exemplary,  not  allowed,  against  minor,  lunatic,  etc 

for  breach  of  contract. 

must  be  clearly  ascertainable 

for  payment  of  money........ 

for  breach  of  covenant  of  "seisin.'' 

for  breach  of  covenant  of  "warranty." 

for  breach  of  covenant  of  "right  to  convey." 

for  breach  of  covenant  of  "quiet  enjoyment." 

for  breach  of  covenant  "  against  encumbrances." 

for  breach  of  covenant  "  against  prior  grants  by  the  grantor," 

and  of  "ownership." 

for  breach  of  agreement  to  convey  real  property 

for  breach  of  agreement  to  purchase  real  property 

for  breach  of  agreement  to  sell  personal  property 

ib 

for  breach  of  agreement  to  buy  personal  properly 

for  breach  of  agreement  to  pay  for  personal  property 

for  breach  of  warranty  of  title  to  personal  property 

for  breach  of  warranty  of  quality  of  personal  property 

for  breach  of  oj^rrier's  obligation  to  accept  freight,  eto 

for  breach  of  carrier's  obligation  to  deliver  freight,  etc 

for  breach  of  carrier's  obligation  to  deliver  messages 

for  breach  of  warranty  of  agent's  authority 

for  breach  of  promise  of  marriage 

for  wrongs  in  general 

for  wrongful  occupation  of  real  property 

for  holding  over  real  property 

for  conversion  of  personal  property 

for  conversion  in  favor  of  lienor 

for  seduction.. 

for  injuries  to  animals 

for  tenant's  failure  to  quit  after  notice 

for  tenant  holding  over 

for  forcible  dispossession 

for  injuries  to  trees,  etc 

for  injuries  iuflictod  in  duel & 

ib.. 

value  of  property,  how  estimated  in  assessing  in  favor  of  seller 
value  of  property,  how  estimated  in  assessing  in  favor  of  buyer 

value  of  property,  peculiar,  w^en  allowed  as 

value  of  thing  in  action,  how  estimated  in  assessing 

to  be  reasonable 

nominal 

for  delay,  must  be  paid  on  redemption  from  lien 


18S3 

353 

1836 

353 

1865 

357 

1893 

360 

2778 

477 

2951 

603 

3234 

546 

8237 

547 

3281 

554 

3283 

554 

3287 

555 

3287 

555 

3288 

555 

3288 

555 

3289 

555 

3290 

555 

3294 

556 

36 

10 

8300 

557 

3303 

558 

3304 

558 

3306 

558 

3306 

558 

3306 

558 

3306 

558 

3306 

558 

3308 

559 

3316 

560 

3317 

561 

3318 

561 

3319 

561 

3321 

561 

3320 

561 

3322 

563 

3323 

562 

3325 

568 

3326 

563 

2209 

401 

3328 

663 

3329 

564 

3333 

564 

3334 

564 

3335 

564 

8336 

565 

3338 

565 

3339 

665 

3340 

565 

3344 

566 

3345 

566 

3346 

566 

3347 

666 

3348 

566 

3349 

566 

3353 

567 

3354 

567 

3355 

567 

3356 

568 

3358 

568 

3360 

569 

2905 

495 

83 


658 
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DAMAGES:     (Continwd.) 

diffionlty  of  ascertaining,  ground  for  specific  relief. 

ib 

inadequacy  of,  ground  for  specific  relief. 

ib 


DATB: 


grant  presumed  to  be  deliyered  at  its 

of  negotiable  instrument  need  not  be  stated. 


DAUGHTER : 

protection  from  seduction  of. 


DATS  OF  GRACE : 
not  allowed. 


DEATH : 


DEBT: 


of  minor,  personal  representatiyes  may  disaffirm  contracts  on. 

dissoWes  marriage 

of  joint  guardian,  effect  of. 

of  joint  grantee  of  power 

of  trustee  of  power,  effect  of. 

without  heirs,  etc.,  defined 

gift  in  view  of,  defined 

gift,  when  presumed  to  be  in  view  of. 

gift  in  Tiew  of,  rcTOcation  of. 

gift  in  Tiew  of,  effect  of  will  upon 

gift  in  Tiew  of,  when  treated  as  a  legacy 

of  dcTisee  or  legatee  before  testator,  effect  of,  on  testamentary 

disposition 

ib 

of  devisee  before  testator  does  not  affect  interests  in  remainder 

distribution  of  common  property  on,  of  wife 

distribution  of  common  property  on,  of  husband 

of  heir  adTanced  to,  before  that  of  devisor... 

in  case  of,  of  seaman,  who  entitled  to  his  wages 

of  maker  of  instrument  bearing  nominal  date,  does  not  inval- 
idate it. 

notice  of  dishonor  given  in  ignorance  of,  of  indorser,  valid... 


corporations  not  to  create,  beyond  actual  subscribed  stock..... 


ib. 


when  officer  of  corporation  becomes  liable  for 

ib.. 

liability  of  stockholder  for,  of  corporadon 

ib 

earnings  of  wife  not  liable  for,  of  husband 

husband  not  liable  for  ante-nuptial,  of  wife 

separate  property  of  wife  not  liable  for,  of  husband.... 

separate  property  of  wife  liable  for  hor  own 

included  in  word  "encumbrances" 

homestead  liable  for  certain 

property  of  intestate,  how  disposed  of  in  payment  of. 
property  of  testator,  how  disposed  or  in  payment  of. .. 
legacies,  how  charged  with 

ib 


3380 
3384 
3380 
3384 


1055 
3091 


4S 
3181 


29 

00 

252 

900 

936 

1075 

1149 

1150 

1151 

1152 

1153 

1309 
1343 
1344 
1396 
1397 
1394 
2062 

3009 
3147 


liability  of  beneficiaries  for  testator's 

how  extinguished  by  offer  of  payment.... 

accord  of  liquidated 

agreement  to  answer  for,  of  another 

partner  may  require  partnership  property  to  be  applied  to 

payment  of. 

partner  acting  in  liquidation  may  collect,  compromise,  etc 

liability  of  contribution  of  special  partner  for ^..i 


571 
573 
571 

573 


218 
524 


U 


6S9 


9 

24 

52 

191 

196 

321 


368 


(I. 
373 


383 
S83 

635 
634 


827 

76 

315 

72 

316 

72 

327 

76 

322 

74 

357 

83 

174 

40 

176 

46 

177 

46 

177 

46 

1114 

336 

1239 

3SS 

1358 

275 

1359 

275 

1360 

275 

1361 

376 

1378 

378 

1500 

S61 

1524 

364 

1624 

331 

2405 

437 

2461 

434 

2501 

439 

INDEX. 
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DKBT  :     {Continued,) 

special  partoer  not  personally  liable  for  partnership,  when 

when  Court  may  decree  payment  of,  before  maturity 

pledgee  cannot  sell  certain  pledged  evidences  of 

DEBTOR : 

defined 

insolvent,  absconding,  etc.,  beneficial  trust  for  passes  to  as- 
signees  

performance  must  be  made  by  or  for 

performance  by  one  of  several  joint, 

effect  of  directions  to,  as  to  performance,  by  creditors 

application  of  general  performance  by 

offer  of  performance  must  be  made  by  or  for 

rights  of,  upon  prevention  of  performance 

ib 

ib 

may  require  receipt,  upon  payment 

novation  may  be  made  by  substituting  a  new  for  an  old  one, 
how.. 

release  of,  by  creditor,  how  made 

release  of,  by  creditor,  effect  of... 

joint,  release  of  several 

fraudulent  misrepresentation  of,  as  to  value  of  pledge,  effect  of 

may  pay  or  secure  one  creditor  in  preference  to  another. 

certain  transfers,  etc.,  of,  void  against  creditors 

when  creditor  can  avoid  act  of 

insolvent,  may  assign  for  benefit  of  creditors,  when 

insolvent,  defined 

insolvent,  what  preferences  may  be  given  by 

See  ASSIGKKBNT. 

DB CEDENT: 

successors  of,  may  dispute  legitimacy  of  issue 

liability  of  person  acquiring  property  of. 

See  Imtestatb  ;  Tebtatob. 

DECEIT: 

renders  contract  voidable 

an  essential  element  of  fraud ; 

when  actionable 

lb 

upon  the  public 

See  Concealkemt;  MisREPRBSENTAnoN;  Fraud. 

DECK: 

freight  not  to  be  stowed  on 

things  stowed  on,  when  entitled  to  benefit  of  general  average 

DECLARATION : 

of  marriage,  how  made 

of  trust,  effect  of  omitting  in  grant 

of  trust,  actio  contravention  to,  void 

of  trust,  defined 

of  trust,  trustee  must  obey 

homestead,  what  to  contlin 

homestead,  how  executed,  acknowledged  and  recorded 

DEED: 

ownership  of  title 

included  in  term  "grant" 

DEFAMATION: 

right  of  protection  from 

how  effected 


2501 
2976 
3006 


3429 


439 
508 
512 


581 


895 

190 

1473 

296 

1474 

296 

1476 

296 

1479 

297 

1487 

299 

1512 

303 

1513 

303 

1514 

303 

1499 

301 

1531 

305 

1541 

307 

1542 

307 

1543 

307 

2999 

511 

3432 

581 

3431 

582 

3442 

583 

3449 

585 

3450 

585 

3453 

586 

195 

43 

1127 

232 

1567 

311 

1572 

312 

1709 

335 

1710 

335 

1711 

335 

2117 

388 

2154 

394 

75 

21 

869 

186 

870 

186 

2253 

407 

2288 

408 

1252 

256 

1254 

257 

994 

209 

1053 

218 

43 

11 

44 

11 
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DEFAULT : 

dirorcea  not  to  be  granted  bj 

presumption  of  wilfiil,  in  case  of  certain  collision  of  vesaeb.. 

agreement  to  answer  for,  of  another  mast  be  in  writing 

See  Xegligbncb. 

DEFEAT : 

of  Aiture  interests,  what  operates  aa 

lb 

what  does  not  operate  as 

ib 

DEFECT: 

in  execution  of  power,  remedies  of  purchaser 

in  certificate  of  acknowledgment  of  instrument,  action  to  rec- 
tify lies 

implied  warrant  of  manufacturer  against  latent 

depositor  must  indemnify  depositary  for  damages  arising  out 
of,  of  deposit 

lender  must  indemnify  borrower  for  damages  arising  out  of, 
of  thing  lent 

in  notice  of  loss  under  insurance,  how  waired 

DEFINITIONS  : 

'Abandonment. 

Acceptance  of  offer 

Acceptance  of  bill 

Accord » 

Adult, ^... 

Adultery 

Advancement 

Agency 

actual 

ostensible 

Agent 

special 

general 

Agreement  for  sale 

to  sell 

to  buy 

to  sell  and  buy 

Annuity 

Appurtenances 

Articles  of  incorporation... 

Auction , 

Authority,  actual • 

ostensible 

Author  of  power 

Average,  general , 

Bail 

Beneficiary 

Bill  of  exchange , , 

inland 

foreign « 

Bill  of  lading 

Bottomry 

Business  days 

Care,  slight. 

ordinary.. , , 

great 

Carrier,  marine ; 

inland 

common , 

Charter  party ..,., 


132 

922 

1624 


739 
740 
741 
742 


915 


34 
203 
321 


IM 
166 
166 
166 


193 


1192 

245 

1769 

345 

1833 

353 

1893 

366 

2635 

459 

2716 

468 

1584 

316 

3193 

546 

1521 

304 

19 

7 

93 

25 

1392 

282 

2295 

413 

2299 

413 

2300 

413 

2295 

413 

2297 

413 

2297 

413 

1726 

338 

1727 

33S 

1728 

S3S 

1729 

339 

1857 

274 

661 

156 

289 

64 

1792 

342 

2316 

415 

2317 

416 

880 

188 

2148 

393 

2780 

478 

2218 

402 

3171 

537 

3224 

544 

3224 

544 

2126 

300 

.3017 

614 

3575 

605 

3558 

60S 

3558 

603 

3558 

603 

2087 

385 

2087 

385 

2168 

395 

1959 

368 

INDEX. 
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DEFINITIONS:    (Ctrntinued.) 

Chattel  real 

interest 

Check 

Children 

Collusion 

Common  earrier 

Common  law 

Community  property 

Concealment 

Condition  preoedenL 

subsequenL .* 

concurrent. 

Conditional  devise  or  legacy 

obligation 

Condonation 

Connivance  

Consent  to  marriage 

Consideration,  good 

Consignee 

Consignor 

Constitution 

Contract 

express 

implied 

Corporation 

public 

private 

articles  of  incorporation  ^ 

Covenants,  Special  Code 

against  prior  grants 

against  encumbrances 

Covenants,  Qeneral  Code 

of  ownership 

against  all  encumbrances 

Creditor^ 

ib 

Cruelty,  extreme 

Customary 

Damages 

Debtor 

ib 

Deceit. 

Declaration  of  trust 

Deposit 

voluntary 

involuntary 

for  keeping 

for  exchange 

gratuitous. 

for  hire 

Depositary.. 

Depositor 

Desertion 

Detriment 

Deviation 

Diligence 

ordinary 

great 

Dishonor 

Divorce • 

Dominant  tenement 

Drawee «. 

Drawer ..••.....•.. 


« 

Section. 

Page. 

766 

765 

3254 

3561 

115 

2168 

5 

687 

2561 

1346 

1348 

1437 

1345 

1434 

116 

43 

67 

1605 

2110 

2110 

4 

1549 

1620 

1621 

283 

284 

284 

289 

1105 

1110 

1111 

1106 

1112 

1113 

3430 

3563 

94 

3578 

3281 

3562 

3429 

1710 

2253 

1813 

1814 

1815 

1817 

1818 

1844 

1851 

1814 

1814 

95 

3282 

2694 

3558 

3558 

3558 

3141 

91 

803 

3171 

8171 

171 

171 

648 

• 

604 

29 

395 

2 

160 

449 

373 

273 
291 

273 

291 

29 

29 

17 

318 

387 

387 

2 

309 

321 

321 
60 

60 

60 

64 

227 

228 

229 

227 

229 

230 

581 

604 

25 

606 

654 

604 

581 

335 

407 

350 

350 

350 

351 

351 

354 

355 

350 

850 

26 

654 

465 

603 

603 

603 

'633 

24 

177 

637 

537 

662 
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DEFINITIONS:    (Continued.) 

Duress «. 

Easements , 

Easterly , 

Employ^ 

Employer 

Employment 

Encumbrances 

Escrow 

Estates  in  real  property 

in  fee 

of  freehold 

Exchange « 

Factor.. 

ib 

Felony 

Fixtures 

Fraud,  actual 

construetire 

Freeholds 

Freight 

Freightage 

Gift 

in  view  of  death 

Good  faith 

Good  will 

Grant , 

Guaranty * 

continuing 

Guardian 

Head  of  the  family 

Habitual  intemperance 

Hiring 

Holder  of  power 

Holidays 

Homestead 

Impossibility 

Income 

Indemnity 

Indorsee  in  due  course 

Indorsement... 

general 

special 

Indorser 

Innkeeper 

Insolrency» 

Insurable  interest. 

Insurance 

double 

marine , 

Insured 

Insurer 

Intemperance,  habitual 

Interest  of  money 

compound.^.... .•.,  ,.•.., 

Interests,  joint 

partnership 

in  common 

present 

future 

perpetual , 

limited 

Tested A 

contingent..... 


1569 

312 

801 

in 

1074 

221 

1965 

369 

1965 

369 

1965 

369 

IIU 

230 

1059 

219 

699 

161 

762 

170 

765 

ITl 

1804 

349 

2026 

378 

2367 

422 

108 

28 

660 

156 

1572 

312 

1573 

313 

765 

171 

2110 

387 

2110 

387 

1146 

234 

1149 

235 

3563 

604 

992 

20» 

1052 

218 

2787 

478 

2814 

484 

236 

50 

1253 

256 

107 

28 

1925 

302 

880 

188 

3573 

605 

1237 

253 

1597 

317 

74S 

167 

2772 

476 

3124 

529 

3108 

527 

3112 

527 

3113 

527 

3108 

527 

3053 

519 

3450 

5S5 

2546 

446 

2527 

445 

2641 

459 

2655 

461 

2538 

446 

2538 

446 

107 

28 

1915 

362 

3585 

607 

683 

159 

684 

160 

685 

160 

689 

160 

690 

160 

691 

161 

692 

161 

694 

161 

696 

161 

INDEX. 
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DBFINITIONS  :    (  Continued, ) 

Interpretation 

Jettison... 

Land. 

Law 

Legacy,  specific 

demonstratire 

residuary 

general 

Letter  of  credit. 

general 

special 

Libel 

Lien 

general 

special 

Loan  for  use 

for  exchange 

of  money 

Loss,  total 

partial.. 

actual  total , 

constmcttre  total.... 

Lttggage 

Manager  of  ship 

Managing  owner. 

Marriage 

Master , 

Mate 

Maturity,  apparent 

Menace 

Minor 

Mistake 

of  faet 

of  law 

of  foreign  law. 

Month 

Mortgage 

real 

personal 

Mutual  consent 

Navigation,  foreign 

domestic 

Neglect,  wilful 

Negligence,  slight. 

ordinary 

gross 

Negotiable  instrument., 

Northerly 

Notice,  actual 

constructive 

Novation 

Nuisance 

public , 

private 

Oath 

Object  of  contract 

Obligation 

condltiunal 

Ownership , 

absolute 

qualified 

several 

joint 


1066 

220 

2148 

393 

669 

166 

8 

2 

1357 

274 

1357 

274 

1357 

274 

1357 

274 

2858 

489 

2861 

489 

2861 

489 

45 

10 

2872 

491 

2874 

492 

2875 

492 

1884 

359 

1902 

361 

1912 

362 

2703 

467 

2702 

466 

2704 

467 

2705 

467 

2182 

397 

2070 

384 

2070 

384 

55 

16 

2009 

376 

2048 

381 

2132 

531 

1570 

312 

17 

7 

1576 

314 

1577 

314 

1578 

815 

1579 

315 

3581 

607 

2919 

497 

2936 

499 

2956 

504 

1580 

315 

962 

201 

962 

201 

106 

27 

3560 

603 

3560 

603 

8560 

603 

3087 

524 

1074 

221 

3565 

.  604 

3566 

604 

1530 

305 

3479 

591 

3480 

592 

3481 

592 

3585 

607 

1595 

317 

1418 

289 

1434 

291 

654 

155 

679 

159 

680 

159 

681 

159 

688 

159 

664 
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DEFINITIONS:     {Continued,) 

•  partnership 

in  common '. 

Paper » 

Partnership 

general 

special 

Partnership  property 

Payment 

Perils  of  the  sea 

Person 

Person  of  unsound  mind 

Pergonal  property 

Pledge 

Pledgeholder 

Policy  of  insurance 

open .* 

valued 

running 

Possibility  « 

Power M 

general ^ 

special , 

beneficial 

in  trust 

in  trust,  general 

in  trust,  special 

Preyentive  relief. 

Principal. 

Price 

Privileged  communication 

Privileged  publication 

Promissory  note 

Property. 

Purchaser  for  value 

Real  instruments 

Real  property , 

Recrimination 

Reinsurance 

Remainder 

Respondentia 

Reversion 

Sale 

Sale  by  auction 

Satisfaction 

Seal 

Seamen > 

Seaworthiness 

Servant 

Servient  tenement 

Servitudes 

Several  

Ship's  manager 

Ship 

appurtenances  of. 

domestic :.... 

foreign 

Signature 

Slander '. 

Southerly 

Specific  relief. 

Statutes 

Storage , 

Succession 


684 

160 

085 

160 

35«9 

605 

2.395 

426 

2424 

429 

2479 

436 

2401 

426 

1478 

297 

2199 

390 

S570 

005 

24 

8 

66S 

157 

2986 

509 

2993 

510 

2586 

452 

2595 

454 

2596 

454 

2597 

454 

1597 

317 

879 

188 

882 

188 

883 

188 

884 

189 

885 

189 

886 

180 

887 

189 

3368 

570 

2295 

413 

1721 

338 

47 

13 

47 

13 

3244 

547 

654 

156 

1200 

248 

1092 

223 

658 

158 

122 

31 

2646 

460 

769 

171 

3036 

516 

768 

171 

1721 

338 

1792 

342 

1523 

304 

3589 

608 

2049 

881 

2682 

464 

2009 

376 

803 

177 

802 

176 

3571 

605 

2070 

384 

960 

200 

961 

200 

963 

201 

963 

201 

3585 

607 

46 

12 

1074 

201 

3367 

589 

4 

t 

1851 

355 

1384 

278 
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DEFINITIONS:    (OotUinued.) 

Surety 

Thing  In  action 

Third  person 

Trade  mark 

Transfer. 

Trnat 

▼olantary 

involontary 

Trustee. 

Trustor 

Undue  influence 

Unlawful 

Usage 

Usual 

Value 

Verdict 

Ward 

Warranty , 

Westerly , 

Writing. 

Tear... 


DELAY 


showing  reasonable  grounds  for,  rebuts  presumption  arising 
from  lapse  of  time 

on  part  of  creditor  does  not  discharge  guarantor 

in  performance  may  be  compensated  for,  when 

how  excused... 

carrier  of  persons  must  travel  without  unreasonable 

notice  of  loss  under  insurance  to  be  giyen  without.... 

in  giving  notice  of  loss,  how  waived 

deemed  deviation,  when 

in  presentment  or  notice  of  dishonor  of  negotiable  instrument, 
how  excused 

in  presentment  of  bill  of  exchange,  effect  of. 

in  presentment  of  bill  of  exchange,  how  excused 

in  presentment  of  promissory  note,  effect  of. 

in  presentment  of  check,  effect  of.. 

in  protest,  how  excused .\ 


2831 
953 
3573 
991 
1039 
2215 
2216 
2217 
2218 
2218 
1576 
1667 
8577 
3578 
3579 
3580 
237 
1763 
1074 
3587 
3581 


DELIVERY : 

deemed  the  time  of  creation , 

penalty  fur  non,  by  tenant  at  specified  time 

of  grant  necessary  to  vest  title 

presumption  of  time  of. 

conditional,  to  grantee,  forbidden 

to  grantee,  necessarily  absolute 

in  escrow 

constructive 

of  gift  necessary  to  its  validity 

of  contract  in  writing,  provisions  applicable  to 

of  goods  sold,  when  to  be  made 

of  goods  sold,  where  to  made 

of  goods  sold,  expense  of,  by  whom  borne 

of  goods  sold,  notice  of  election  as  to  mode  of. 

of  goods  sold,  buyer's  directions  to  be  followed 

of  goods  sold,  when  to  be  made « 

of  personal  property,  to  be  made  immediately,  when. 

thing  bought,  to  bo  paid  for  on 

of  thing  deposited,  must  be  made  on  demand 

of  thing  deposited,  demand  necessary 


486 
200 
606 
209 
216 
402 
402 
402 
402 
402 
313 
328 
606 
606 
606 
606 
60 
344 
221 
607 
607 


126 

82 

2826 

485 

1492 

299 

1511 

302 

2104 

387 

2633 

458 

26.?6 

459 

2694 

466 

3168 

636 

3189 

640 

3219 

644 

3248 

548 

3255 

648 

3230 

646 

749 

167 

791 

176 

1054 

218 

1055 

218 

1056 

218 

1056 

218 

1059 

219 

1061 

219 

1147 

236 

1626 

322 

1753 

342 

1754 

342 

1755 

342 

1766 

343 

1767 

343 

1758 

843 

1769 

348 

1784 

347 

1822 

361 

1823 

351 

84 
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DELIVERY:     {ConHnued.) 

of  thing  deposited,  must  be  made,  where 

of  thing  deposited,  by  joint  owners.... '... 

of  freight,  to  whom  made 

of  freight,  where  made 

of  freight,  to  holder  of  bill  of  lading  sufficient. 

essential  in  pledge 

essential  to  validity  of  personal  mortgage,  when.... 

DEMAND : 

when  restoration  of  thing  wrongfully  taken  to  be  upon 

goods  sold  to  be  delirered  upon 

thing  deposited  must  be  delivered  on 

thing  deposited  need  not  be  deliyorod  without 

thing  lent  must  be  returned  without,  when 

thing  lent  need  not  be  returned  unless  on,  when 

employ^  must  render  account  without. 

employ6,  when  not  bound  to  deliver  without 

servant  to  deliver  over  without. 

agent  to  deliver  to  third  person  on,  when 

upon  guarantor,  unnecessary 

of  performance  on  pledgeor  must  be  made  before  sale  of  pledge 

of  performance,  how  waived 

of  payment  of  negotiable  instrument,  when  neoessi^. 

DEPOSIT :  * 

Judge  may  order,  of  certain  amount  of  prooeeds  of  home- 
stead sale 

of  money  oflfored  in  payment  of  debt,  how  made 

kinds  of. 

voluntary 

involuntary 

involuntary,  is  gratuitous 

Fob  Excranqb  : 

relations  of  parties  to 

Fob  Ebbpino  : 

defined 

gratuitous 

gratuitous,  involuntary  is 

gratuitous,  obltgations  of  depositary  on 

gratuitous,  duties  of  depositary  on,  when  cease 

for  reward,  called  storage 

for  reward,  degree  of  care  required  on 

for  reward,  rate  of  compensation  on 

for  reward,  how  terminated 

ib , 

with  innkeeper 

ib 

of  thing  found 

of  thing  pledged,  by  gratuitous  pledge  holder 

DEPOSITARY  : 

has  insurable  interest 

when  person  offering  thing  in  performance  is 

when  seller  of  personal  property  must  act  as 

defined „ 

who  bound  to  become 

duties  of,  in  case  of  involuntary  deposit 

must  deliver  on  demand 

not  bound  to  deliver  without  demand 

must  deliver,  where 

must  give  notice  to  depositor  of  adverse  claim 

may  exonerate  himself  firom  liability  to  third  person  by  giving 
notice. .,,, 


1826 


1824 

1^ 

1827 

2118 

389 

2119 

389 

2131 

391 

2988 

516 

2973 

507 

1713 

336 

1753 

342 

1822 

351 

1823 

351 

1895 

366 

1895 

360 

1986 

372 

1987 

373 

2014 

376 

2344 

420 

2807 

483 

3001 

511 

3004 

512 

3130 

536 

1243 

254 

1500 

361 

1813 

356 

1814 

350 

1815 

356 

1845 

354 

1878 

368 

1817 

351 

1844 

354 

1845 

354 

1846 

354 

1847 

354 

1851 

355 

1852 

355 

1853 

»5 

1854 

355 

1855 

355 

1859 

350 

1860 

350 

1864 

356 

2995 

511 

2548 

447 

1503 

302 

1748 

343 

1814 

350 

1815 

350 

1816 

351 

1822 

3S1 

1823 

351 

1824 

352 

1825 

351 

352 
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Section. 


P««e. 


1 

DXPOBITARY :     ( Continued,) 

mast  deliver  to  Joint  owners  in  shares 

depositor  mast  indemnify,  wlien 

of  animals,  mnst  provide  saitably  for  them 

mast  Dot  use  deposit 

liability  of,  for  wrongAil  use  of  deposit 

may  sell  deposit,  when - 

mast  give  information  of  cause  of  loss 

dades  and  liabilities  of,  in  respect  to  servioe 

liability  of,  for  negligence,  how  limited 

gratuitoas,  mast  use  slight  care , 

gratuitoas,  duties  of,  when  cease 

gratuitous,  when  creditor  is 

for  hire,  defined 

for  hire,  must  use  ordinary  care 

for  hire,  rights  of. 

for  hire,  duties  of,  how  terminated 

ib 

for  hire,  finder  of  lost  property  is 

innkeeper  as,  liability  of. 

*  for  exchange 

voluntary,  obligations  of.. 

when  pledgee  assumes  liability  of,  for  reward 

See  Innebbpbb. 

DEPOSITOR : 

defined 

must  indemnify  depositary,  for  what 

entitled  to  certain  notice  firom  depositary 

ib 

must  indemnify  depositary,  when 

may  terminate  deposit  at  any  time... 

ib ...M 

for  exchange 

DEPUTY : 

may  take  acknowledgments  in  name  of  principaL 

DESCENT :    See  Succxssiow. 

DESCRIPTION  : 

of  thing  granted... « 

of  land,  construction  of  words  used  in 

agreement  to  compensate,  for  errors  of,  when  does  not  preju- 
dice right  of  rescission 

DESERTION : 

ground  for  divorce 

defined , 

how  manifested.. 

in  case  of  stratagem  or  fraud,  who  commits 

in  case  of  cruelty,  who  commits 

separation  by  consent  not 

intent  to  commit,  not  to  be  inferred... ^ 

separation  and  intent  must  co-exist..... 

how  cured... 

if  wife  refuses  to  accept  husband's  reasonable  place  of  resi 

denoe  she  commits 

if  place  is  unfit,  and  she  reuses,  husband  commits. 

refusal  of  reconciliation  after  separation  is 

refusal  of  condonation  is.. 

from  ship,  by  seaman,  forfeits  his  wages....* 

See  DxvoBCi. 
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352 
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854 
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221 
221 
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92 

25 

95 

25 

96 

26 

97 

26 

98 

26 

99 

26 
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26 
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27 

103 

27 

104 

27 

105 

27 

102 

27 

103 

27 
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383 
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DESTRUCTION  : 

of  written  will  operates  as  reTOoatton,  when.. 

of  written  will,  proof  of,  how  made 

of  written  oontraot,  effect  of - • 

ib 

See  Altirjltion  ;  Cjlmcellatioh. 

DETENTION: 

of  person  or  property  avoids  eontraot,  when.... 

of  property,  damages  for. ••••• 

See  CoxpiMBicvNT ;  Duress. 

DETRIMENT :    See  Djlicagis. 

DEVIATION : 

in  marine  insarance,  defined.. • 

in  marine  insurance,  when  proper 

in  marine  insurance,  when  improper..... 

in  marine  insurance,  improper,  dUcharges  insurer... 

carrier  must  not  make.... - 

DEVISE : 

power  to  dispose  of  property  by,  how  ezeonted. 

effect  of  power  to,  in  certain  cases 

of  land  by  will,  how  construed .%. 

what  may  pass  by  ., 

who  may  take  by * 

subject  to  lien,  when 

takes  partial  effect  only,  when • 

when  revoked  by  transfer,  etc t 

when  does  not  lapse  by  death  of  devisee 

to  subscribing  witness  void 

clear,  cannot  be  controlled  by  words  less  dear. 

embraces  property  under  power,  when 

of  all  testator's  real  property,  effect  of 

of  residue  of  estate,  effect  of. ••• 

to  heirsi  relatives,  etc.,  effect  of. ■ 

to  a  class,  includes  whom 

vests,  when 

how  divested • 

conditional,  defined ..•.- 

eonditional,  vests  when • 

to  several  persons,  effect  of. • 

when  not  to  impair  rights  of  purchaser 

title  passes  by  specific 

SeeBKQUBBT;  Lbgacy;  Will. 

DEVISEE:  " 

may  dispute  legitimacy  of  issue *... 

devise,  when  does  not  lapse  by  death  of. 

devise,  when  lapses  by  death  of 

interest  in  remainder  not  affected  by  death  of. 

when  several  take  as  tenants  in  common 

DILIGENCE : 

degrees  of.. • 

Sliobt  : 

defined < 

gratuitous  employ^  must  use 

gratuitous  carrier  of  property  must  use 

Obdiitjlrt  : 

defined - • t. . 

agent  must  use 

voluntary  agent  must  use 


1291 
1292 
1699 
1700 


1569 
33S5 


3557 

8558 
1975 
21U 

3558 
2020 
2078 


2M 
266 
332 
333 


312 
564 


2694 

4«5 

2695 

466 

2696 

466 

2697 

46« 

2104 

387 

• 

901 

191 

921 

194 

1310 

368 

1274 

261 

1275 

261 

1301 

266 

1302 

266 

1303 

267 

1309 

268 

1281 

262 

1322 

270 

1330 

271 

1331 

271 

1332 

271 

1334 

271 

1337 

272 

1341 

272 

1342 

272 

1345 

273 

1347 

273 

1350 

273 

1364 

276 

1363 

276 

195 

43 

1309 

268 

1343 

272 

1344 

273 

1350 

273 

603 

603 
376 
388 

603 
.^77 
384 
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Page. 


DILIGENCE:     {Continued,) 

gratuitous  earrier  of  penons  moet  aie 

carrier  of  property  for  reward  must  nee 

trustee  must  use 

Grbat : 

defined • 

employ^  for  his  own  benefit  must  use 

shipmaster  must  use 

carrier  of  messages  for  reward  must  use.. 

UncosT : 

carrier  of  persons  for  reward  must  use 

carrier  of  messages  by  telegraph  most  use 

DIRECTIONS : 

of  author  of  power,  when  to  be  disregarded 

ib.. ' 

ib^ 

of  author  of  power,  when  to  be  observed 

of  buyer,  to  be  followed  as  to  delivery  of  goods  bought 

of  employer,  employ6  to  follow :.... 

of  principal,  factor  to  follow 

•       carrier  must  follow  whose 

ib 

of  trustor,  trustee  muse  follow 

DIRECTORS  :    See  Corpobations. 


DISAFFIRMANCE : 

minor  may  contract,  subject  to  his  power  of 

when  minor  may  exercise  pbwer  of 

when  minor  and  insane  person  cannot  exercise  power  of.. 

ib 

See  Rbscission. 


DISCHARGE  : 

of  servant 

of  employ^ 

ib 

of  trustee 

ib 

of  trustee,  duties  of,  before  accepting  his 

of  trustee,  who  succeeds  after 

ib 

lb 

of  principal  does  not  discbarge  guarantor,  when, 


DISHONOR: 

of  negotiable  instrument,  defined 

of  bill  of  exchange  by  refusal  to  accept... 

of  bill  of  exchange  does  not  take  place  till  presented  to  drawee 

in  case  of  need 

of  bill  of  exchange  by  refusal  uf  unqualified  acceptance 

of  bill  of  exchange,  when  presumed 

of  bill  of  exchange,  acceptance  for  honor  may  be  made  after.. 

in  case  of,  agent  to  charge  parties 

rights  of  indorsee  of  checli,  without  notice  of. 

notice  of,  to  be  given  toindorser 

notice  of,  by  whom  to  be  given 

notice  of,  form  of 

notice  of,  how  to  be  served. 

notice  of,  how  served  after  death  of  indorser.. 

notice  of,  at  what  time  to  be  given 

notice  of,  when  to  be  mailed 

notice  of,  by  agent,  need  only  be  given  to  principal 


2096 

886 

2114 

388 

2269 

408 

3558 

603 

1979 

371 

2043 

380 

2162 

394 

2100 

386 

2162 

394 

903 

191 

904 

191 

905 

192 

906 

192 

1757 

343 

1981 

371 

2030 

379 

2115 

388 

2116 

388 

2258 

408 

28 

9 

29 

9 

30 

9 

31 

9 

2015 

377 

1996 

374 

2000 

375 

2233 

405 

2282 

411 

2260 

408 

2287 

411 

2288 

411 

2289 

412 

2825 

485 

3141 

533 

3185 

539 

3188 

540 

3194 

541 

3133 

531 

3207 

643 

2021 

877 

3255 

648 

3116 

527 

8142 

583 

8143 

533 

3144 

533 

3145 

533 

3147 

534 

3148 

534 

3149 

534 
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DIBHONOB:    {Continued,) 

notice  of,  by  party  oftiargwl  with  notioe,  time  allowed  for. 

notice  of,  inares  to  benefit  of  other  parties 

notice  of,  when  excused - 

Iv  ••»•«••••••  •••••  ••••»•  ••••••  ••*•••  ■•••«••••  ••••«•  *«•••*•••  ••»••••«• 

ib........ .  .........•••MM*> 


ib. 


notice  of,  delay  in,  when  exensed • 

notice  of,  may  be  waived 

notice  of,  how  waived 

notice  of,  accepter  for  honor  entitled  to 

notice  of,  acceptance  for  honor  does  not  excuse 

See  AcoKPTANCE ;  Bill  op  Excbahgb  ;  Nbootiablb 
Inbtrumbht  ;  Presentmbnt. 

DISSOLUTION : 
Of  Marriage  : 

how  effected 

See  DiTORCB. 
Of  Corporations  :    See  Cobpobjltioiib. 
Of  Partxbrship  : 

parties  may  agree  not  to  earry  on  business  after 

partners  to  act  in  best  faith  on 

general,  total *. 

general,  partial 

general  partner  entitled  to  judgment  of,  when 

lia\|ility  of  partners  continues  after,  when 

powers  of  partners  after 

special 

by  renunciation 

See  Partnbrbhif. 


DISTRESS : 

taking  unfair  advantage  of,  is  undue  influenoe.. 


DISTRIBUTION  : 

of  common  proper  on  divorce 

order  for,  subject  to  revision  on  appeal 

of  capital  stock,  on  dissolution  of  corporation 

of  property  of  intestate 

ib 

of  property  of  intestate,  effect  of  advancements  on. 

ib 

ib 

See  Apportionment. 


DISTRICT  COURT: 

action  may  be  brought  in,  to  affirm  unsolemnised  marriage... 
Judge  of,  may  hear  and  determine  oomplainta  of  corporation 

elections ,... 

action  in,  to  recover  possession  of  property 

when  to  execute  power 

Trustee  may  be  discharged  lay 

ib 

when  becomes  Trustee 

when  may  appoint  Trustee 

creditor  of  raortgageor  may  have  action  in,  to  recover  debt... 

power  of  Court  on  such  proceedings..... 

See  Court. 

DIVIDENDS :    See  Corporations. 

DIVORCE; 

dissolves  ftiarriage 
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36 
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315 
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1385 

279 
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379 
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282 
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314 

71 
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937 
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f 
DIVOBCB:     {Oofmnited,) 

defined 

for  what  causes  may  be  granted 

adultery  as  a  ground  for.. 

adultery,  when  not  a  ground  for 

extreme  cruelty  as  a  ground  of. 

wilAil  desertion  as  a  ground  of^ 

wilful  neglect  as  aground  of. 

habitual  intemperance  as  a  ground  of... 

eon^iction  of  felony  as  a  ground  of. • 

when  to  be  denied 

ib.. 

ib 

oonnivanoe  as  ground  for  denying. 

collusion  as  ground  for  denying 

condonation  as  ground  for  denying 

condonation,  when  operates  as  a  bar  to.. ~ 

recrimination  as  a  ground  of  denying. 

lapse  of  time  as  a  ground  of  denying 

no  limitations  in  actions  for 

when  only  may  be  granted , 

proof  of  actual  residence  required  in 

rules  of  practice  in  actions  for 

additional  affirmative  statements  required  in  complaint 

not  to  be  granted  by  default.. 

when  denied,  certain  relief  may  be  idlowed 

expense  of  action  and  alimony .f 

disposition  of  children 

support  of  wife  and  child 

security  for  maintenance  and  alimony 

what  property  resorted  to  in  proTiding  alimony  and  relief 

when  relief  not  to  be  granted  to  wife 

legitimacy  of  issue... 

ib... 

disposition  of  common  property  on 

disposition  of  common  property  on,  rendered  on  adultery 

See  CoMDONATiONj  Collubioh;  Becrimimation;  Mar- 

BIJLOB. 

DOMINANT  TENEMENT : 

defined 

in  case  of  partition  of,  burdens,  how  apportioned.. 

rights  of  owner  of  future 

actions  by  owner  and  occupant  of. 

See  Easbmehtb  ;  Sbrtitudes. 

DOUBLE  INSUBANCE : 

defined 

oontribution  of  insurers  in  case  of. 

See  Insurance. 

DOUBTFUL  WOBDS: 

interpretation  of,  in  grant.. 

interpretation  of,  in  will....* 

interpretation  of,  in  contract 

See  Intbrpretatiom. 

DOMESTIC  ANIMALS : 

corporations  for  insuring  lives  of,  may  be  formed 

corporations  for  improving  breed  of,  may  be  formed 

are  property 

DBAWEE : 

of  bill  of  exchange,  defined 
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Section. 


i 

DRAWEE :     ( Continued,) 

bill  payable  by,  wbere 

bill  may  be  presented  for  acceptance  to,  when.., 

presentment  to,  how  made 

bonad  by  refusal  of  joint  drawee^ 

aoceptaooe  by ^. 

presentment  to,  when  ezonsed. 

in  case  of  need 

presentment  to,  when  necessary 

Bee  Accbptamcb;  Bill  of  Exchamge. 

DRAWER  : 


of  bill  of  exchange,  defined  

most  execute  it  in  three  parts,  if  desired 

rights  and  obligations  of. 

when  exonerated  by  delay  in  presentment 

capacity  of,  admitted  by  acceptance 

signature  of,  admitted  by  acoepti^nce,  when 

acting  fraudulently,  not  entitled  to  notice 

bill  drawn  on  and  accepted  by,  is  promissory  note  .... 
of  check,  when  exonerated  by  delay  in  presentment... 
See  Bill  of  Exchajiob. 


DRUNKARDS : 

habitual,  are  persons  of  nnsoond  mind 
See  Persohs  of  Unbound  Mind. 


DUEL: 


damages  for  injurits  inflicted  in. 
ib 


DUPLICATE  : 

relocation  of  either  copy  of,  of  will,  revokes  the  other 

alteration,  etc.,  of  one  copy  of,  of  contract,  does  not  affect  the 


other. 

See  Copt. 


DURESS : 


defined 

will  obtained  through,  may  be  denied  probate 

contract  procured  by,  voidable... 

ib 

See  Menace  ;  Undue  Influence  ;  Threat. 


E 

EARNINGS : 

of  wife  not  liable  for  debts  of  husband , 

of  wife,  living  separate,  her  separate  property 

of  minor  children  her  separate  property,  when  living  separate 

of  legitimate  unmarried  minor,  father  entitled  to 

of  illegitimate  unmarried  minor,  mother  entitled  to 

See  Wages. 


EASEMENTS : 

what  are 

by  whom  may  be  granted 

by  whom  may  bo  held 

extent  of,  how  determined 

partition  of  burden  of. 

who  may  use , 

who  may  enforce 

do  not  prevent  owner  of  land  from  suing  for  possession. 


24 


SS48 
8349 


1394 

iroi 


U69 
1272 
1567 
1689 


8176 

588 

3185 

539 

8186 

539 

3187 

540 

3193 

540 

3219 

544 

3173 

538 

8188 

540 

3171 

537 

3174 

538 

3179 

538 

3213 

548 

3199 

542 

3199 

542 

8220 

544 

3246 

547 

8255 

548 

8 


566 

667 


265 

833 


312 
261 
311 
831 


174 

40 

175 

40 

175 

40 

197 

43 

200 

44 

801 

176 

803 

177 

805 

177 

806 

177 

807 

177 

808 

177 

809 

177 

810 

177 

INDEX. 
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Section. 


Page. 


BASEMENTS :     ( ContiniMd.) 

how  eitinguishecL. 

iostrumeot  grantiDg,  a  real  instrument 

instrument  granting^  witness  not  necessary  to  its  yaliditj 

wliaty  pass  by  transfer  of  real  property 

See  Sbrvitudes. 

EASTERLY : 

defined 

ELECTION :    See  Gobpobations. 

EMBLEMENTS : 

right  of  tenant  to 

See  Cropb. 


EMPL0TJ£  : 

defined 

entitled  to  indemnification,  when.. 

ib.. 

when  not  entitled  to  indemnification 

gratuitous,  obligations  of. 

ib.. 

with  power  of  attorney,  must  act. 

for  reward,  obligations  of 

for  his  own  benefit,  obligations  of.. 

cannot  be  bound  for  more  than  two  years 

must  obey  employer...... 

must  serve  according  to  usage -. 

must  use  reasonable  skill 

must  use  whatever  skill  he  has 4 

everything  acquired  by,  by  virtue  of  employment,  belongs  to 

employer 

must  give  account < 

not  bound  to  deliver  without  demand , 

must  give  preference  to  employer's  business ......^ 

must  give  preference  to  several  employers  in  order , 

how  far  liable  for  substitute 

surviving,  when  to  act 

discharged  by  notice  of  death  or  incapacity  of  employer.. 

when  to  continue  service  after  employer's  death,  etc 

entitled  to  compensation  from  employer's  successor 

may  be  discharged  for  fault .«. 

compensation  of,  when  dismissed  for  fault 

compensation  of,  when  quits  for  cause 

may  quit  service,  when 

See  Aqbrt  ;  Factor  ;  Sbryant. 

BMPLOTER: 

defined 

when  must  indemnify  employ6 

ib , 

when  must  not  indemnify  employ^ 

cannot  enforce  conUraot  of  service  beyond  two  years 

employ6  must  obey 

entitled  to  all  acquired  by  employ^  in  course  of  service « 

entitled  to  an  account  from  employ6 

preference  to  be  given  to  business  of. 

preference  to  be  given  to  business  of  several,  in  order 

employ6  liable  to,  for  substitute,  how  far 

employ^  liable  to,  for  damage  on  account  of  negligence.. 

employment  terminated  by  death  or  incapacity  of. 

ib 

85 


811 
1092 
1098 
1129 


1074 


819 


178 
223 
225 
233 


221 


179 


1965 

369 

1969 

369 

1971 

370 

1970 

369 

1976 

370 

1976 

370 

1977 

371 

1978 

371 

1979 

371 

1980 

371 

1981 

371 

1982 

372 

1983 

372 

1984 

372 

1985 

372 

1986 

372 

1987 

373 

1988 

373 

1988 

373 

1989 

373 

1991 

373 

1996 

374 

1998 

374 

1998 

374 

2000 

375 

2002 

375 

2003 

875 

2001 

375 

1965 

369 

1969 

369 

1971 

370 

1970 

369 

1980 

371 

1981 

371 

1985 

372 

1986 

372 

1988 

373 

1988 

373 

1989 

373 

1990 

373 

1996 

374 

2001 

375 
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BMPLOTER  :    (Continued,) 

maj  be  termiDated  hj,  when.. 

employ^  quitting  for  cause,  entitled  to  what  compensation..... 
See  Mabtbb  ;  Principaij. 

SMPLOTMBNT : 

defined  «. ••••*.... ...••..••..... ••.....•....••••Ma.. •••..».■•> 

termination  of,  by  death  or  incapacity .^^ 

when  senrices  must  be  continned  after  eertafai  notice 

termination  of .a^.**.. 

termination  of,  at  will w»m 

termination  of,  by  employer,  ftr  fault. .«•... 

termination  of,  by  emploj<,.for  fault 

right  of  employ  6  to  compensation  after  termination.. 

terminated  for  cause,  employ^  not  entitled  to  compensation... 

confidential  obligations  of,  where  regulated...... 

serWoe  without...... 

ib 

SccAqknot;  Sbbyicb. 

ENCUMBRANCER  : 

resulting  trust  not  to  prejudice. 

power  of  sale  to,  when  deemed  part  of  security 

grant,  bow  far  conolusiye  as  to 

when  included  in  term  "purchaser  for  Talue" 

instruments,  when  void  against 

instruments,  when  not  roid  against 

rights  of,  under  dcTtsee,  when  not  impaired  by  his  oonTcyance 

must  show  what,  as  against  unrecorded  instrument... 

when  personal  mortgage  is  Toid  against  subsequent 

ib 

obligation  respecting  real  property  not  enforced  against  sub- 
sequent  

without  notice,  conditional  transfer  absolute  in  favor  of. 

certain  transfers  void  against 

lien  of  seller  or  buyer  not  yalid  against  subsequent 

grant  by  person  having  power  of  revocation  operates  as  revo- 
cation in  favor  of,  when 

SccGbaht;  Libn;  MoBTaAQE;  Noticb;  Rboob]>iho; 

PUBCHABBB. 

BNCUMBRANCES: 

defined 

unrecorded  instrument  void,  as  against 

Sheriflf's  grant  has  relation  to,  as  muniment  of  title. 

imposed  on  devised  property  does  not  revoke  will 

what,  are  protected  by  recording  laws 

prima  facie  presumed  to  be  acquired  in  good  faith.. 

covenant  *'  against  encumbrances  imposed  or  sufiered   by 
grantor"  a  Special  Code  Covenant ....•••... 

ib 

such  covenant  does  not  run  with  the  land 

damages  for  breach  of  such  covenant. 

ib 

covenant  against  all,  a  General  Code  Covenant. 

covenant  against  all,  defined 

covenant  against  all,  damages  for  breach  of. 

ib 

See  Debt  ;  Libx  ;  Mortoagb. 

BNBMT,  PUBLIC: 

performance  excused  when  prevented  by « 

innkeeper  not  liable  for  damages  caused  by 

carrier  not  liable  for  damages  caused  by 

cannot  be  insuted 


2eoo 


19«5 
1996 
1998 
1997 
1990 
2000 
2001 
2003 
2002 
1992 
2078 
2070 


856 
894 
1123 
1200 
1227 
1228 
1364 
2944 
2971 
2973 

3395 
2923 
3440 
3048 

1229 


1114 
1209 
1210 
1301 
2943 
2944 


375 
875 


369 
374 
374 
374 
374 
375 
375 
375 
375 
373 
384 
385 


184 
190 
232 
246 
251 
251 
276 
501 
507 
507 

576 
408 
583 

518 

251 


248 

248 
266 
501 
501 


1105 

227 

1111 

229 

1116 

231 

1118 

231 

3315 

560 

1113 

230 

1113 

230 

1118 

231 

3313 

560 

1511 

302 

1859 

356 

2194 

309 

2450 

440 
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Section. 


P*ge. 


ENTICBMENT :    See  Abductioh. 

EQUAL  BIGHTS : 

the  law  does  not  interfere  with  posaeseors  of., 


ESCHEAT : 

when  property  passes  by.... 
ib. 


ESCROW: 


defined. 


ESTATES : 

in  dower  and  courtesy  abolished 

interesto  in  real  property  are.. 

qaalities  of  expectant.. 

ib 

in  real  property 

fee  simple 

foes-tail  and  conditional  fees  abolished 

freeholds.. I 

for  years 

at  wm 

for  life,  of  third  person.... 

future... 

in  reversion 

in  remainder .' 

successive,  for  Wtt,  limitation  on 

creation  of  remainders,  Aiture  and  contingent  estates..... 

termination  of 

right  to  actual  possession,  creates  legal 

disposition  of,  to  whom  must  be  made 

of  owner  for  life,  when  changed  to  fee 

married  woman  may  create  what.. 

of  intestates,  how  distributed 

See  Iir»BB8T8 ;  Rsa-l  Pbopbrtt. 

EVIDENCE : 

of  common  law,  where  found.. .* 

of  witness,  privileged 

of  condonation 

ib 

certified  copy  of  articles  of  incorporation  as 

of  titles  declared  by  judgment,  how  recorded 

of  witness  proving  handwriting  to  an  instrument,  must  prove 

what 

certificate  of  shipmaster  as  to  exertions  of  seamen  to 

vessel  presumptive 

certificate  of  change  of  names  in  partnership  presumptive,  of 

facts  therein... • 

of  loss  to  be  given  to  insurer. 

See  PBOor. 


save 


EXCESS 


disposition  in,  of  power 

conveyance  in,  by  owner  of  life  estate. 

of  advancement  by  testator  during  lifetiine,  effect  of. 

execution  by  agent  in,  of  authority,  when  binds  principal. 


EXCHANGE ; 

when  title  to  personal  property  passes  by 

when  title  to  personal  property  passes  under  executory  agree- 
ment of. 

defined  


3524 


1306 
1401 


1059 


179 
699 
699 
700 
761 
762 
763 
765 
765 
765 
766 
767 
768 
769 
774 
773 
788 
848 
850 
918 
914 
1386 


5 

47 

118 

119 

298 

1161 

1188 

2059 

2471 
2634 


911 
1124 
1391 
2333 


1140 

1141 
1804 


597 


279 
285 


«6 


41 
161 
161 
162 
170 
170 
170 
171 
171 
171 
171 
171 
171 
171 
172 
172 
174 
182 
183 
193 
198 
279 


2 
13 
30 
30 
6? 
236 

244 

382 

435 
458 


193 
232 
282 
418 


234 

234 
349 


1 
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EXCHANGE:     {Continutd.) 

fonn  of  contract  for 

righta  and  obligations  of  parties  to... 
of  money,  implied  warrant/  thereon 

deposit  for ..., 

deposit  for,  relation  of  parties  in 


EXECUTED : 

contract,  voluntary  transfer  is 

consideration  may  be,  or  executory , 
contract,  defined 

See  Contract. 


EXECUTION : 

sale  of  franchise  of  corporations  under • • 

where  proceedings  under,  against  corporations,  may  bo  had.., 

chattel  interest  not  liable  to  sale  under. 

exemption  of  homestead  from 

debts  for  which  homestead  liable  for  sale  on.. 

of  instrumenU  affecting  homesteads^ 

of  homestead  declaration > 

of  will  (see  Will). 

of  power  (see  Power). 

of  instruments  (see  Irstrdmbnts). 

of  codicil,  effect  of,  on  previous  will • 

of  accord,  necessary  to  its  validity 

of  contract  in  writing,  effect  of..^. 

of  authority,  when  principal  bound  by  incomplete «. 

of  authority,  when  principal  bound  by  in  excess 


EXECUTOR: 

when  may  bind  out  child  to  apprenticeship... 
who  entitled  to  letters  as,  though  not  named.. 

cannot  have  power  to  appoint  exeoutor. 

not  to  act  till  qualified 

See  Persohal  Reprbbeiitatiyeb. 


EXECUTORY  > 

contract,  grant  on  condition  precedent  on 

contract,  a  real  instrument,  when 

witness  not  necessary  to  its  validity,  when.. 

agreement  transfers  title  to  buyer,  when 

consideration  may  be 

consideration  need  not  be  stated 

consideration,  how  ascertained.. 

contract  of  marriage  must  be  in  writing 

contract,  defined 

contract,  agreement  for  sale  of  real  property  on 

contract,  authority  of  agent  to  execute  to  be  in  writing. 

contract^  form  of  execution  of. 

contract,  covenants,  when  required  by  such 

instrument  in  writing,  implied  warranty  on  sale  of. 

See  AoREEMKNT ;  Contract. 

EXEMPLARY  DAMAGES : 

minors  and  persons  of  unsound  mind  not  liable  in 


EXEMPTION : 

of  homesteads  from  execution , 

ib 

of  property  from  operation  of  mortgage. 

ib.. , 


ib. 


1805 
1806 
1807 
1818 
1878 


1040 
1609 
1661 


388 
393 
765 
1237 
1239 
1240 
1254 


1286 
1522 
1625 
2331 
2333 


267 
1371 
1372 
1373 


1058 
1092 
1098 
1141 
1609 
1610 
1611 
1624 
1661 
1731 
1732 
1733 
1734 
1774 


86 


1237 
1239 
2969 
2970 
2971 


349 
349 
350 
351 


Sl« 
319 


90 
91 
171 
263 
263 
26^ 
257 


203 

304 
322 

418 
418 


55 
277 
277 
277 


218 


225 
234 
319 
319 
320 
321 
327 
339 
339 
339 
339 
346 


10 


252 
253 

506 
50T 
50T 
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Section. 


Page. 


EXONERATION  : 

of  innkeeper  from  liability  to  guest. • 

of  owner  from  claim  of  finder 

of  finder  from  liabilltj  to  owner.. 

of  lender  from  liabilitj  to  borrower 

of  Bbipmaster,  on  abandonment  of  sbip 

of  carrier,  on  deliyerj  of  goods  to  holder  of  bill  of  lading... 

of  partner,  on  renunciation  of  future  profits. 

of  guarantors 

of  surety 

ib ^ 

of  gratuitous  pledgeholder 


EXPECTATION  : 

failure  of,  represented,  does  not  avoid  insurance , 

EXPRESS  CONTRACT : 

defined 

See  GoNruACT., 


EXTENSION : 

of  time  of  delinquent  sale  of  stock , 

of  corporate  existence  of  corporations^. 

ib 

of  time  of  performanoe  of  eontraet 


EXTINCTION : 

Or  Oblioatioiis  : 

by  performanoe 

by  offer  of  performance 

of  pecuniary  obligation... 

when  part  performance  operates  as. 

by  accord 

by  satisfaction 

by  novation.... 

by  release 

Of  Contracts  : 

how  effected 

by  rescission.. 

Of  Trust: 

effect  of 

Of  Nbootiablb  Instrumbnts  : 

bow  effected 

revival  after 

Or  LiBirs : 

by  sale  or  conversion 

lapse  of  time  does  not  operate  as.... 

by  restoration 


2840 
2845 
2996 


2877 


1630 


FACT: 


FACTOR : 


concealment  of,  in  certain  case  makes  condonation  void. 

mistake  of,  defined 

mistake  of  foreign  law  is  mistake  of 

actual  fraud  a  question  of. 

fraudulent  intent  a  question  of. 

defined 

duties  of. .. 

may  sell  on  credit. 

ib« 


356 
358 
357 
360 
380 
391 
428 
487 
487 
488 
511 


463 


321 


345 

80 

404 

93 

405 

93 

1698 

332 

1473 

'296 

1485 

298 

1500 

801 

1524 

304 

1521 

304 

1523 

304 

15:^0 

305 

1542 

307 

1682 

331 

1688 

331 

2282 

412 

3164 

536 

3165 

537 

2910 

496 

2911 

496 

2912 

496 

120 

30 

1577 

315 

1579 

315 

1574 

313 

8443 

583 

2026 

378 

2027 

378 

2028 

378 

2368 

422 
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P««^ 


FACTOR  :    {Continued.) 

liability  of,  under  guaranty  oommission 

cannot  relieye  himBolf  firom  liability 

actual  authority  of^ • 

ottensible  authority  of. 

guaranty  of,  need  not  be  in  writing... 

lien  of. 

.    See  Principal;  Agbht. 

PALSE : 

representation  in  iniuranoe,  when  deemed 

representation  in  insurance,  effect  of. 

representation  in  marine  insurance,  effect  of.. 

representation  in  marine  insurance,  evenioaUy,  of  expectation, 

effect  of........... 

certificate  by  officer  of  corporation 

I  See  Fraud  ;  Fraudulbht. 

FARE: 

of  passenger  may  be  demanded  at  any  time 

passenger  may  be  ejected  for  non-payment  of.... 

ib 

ejectment  forfeits  right  of  carrier 

carrier's  lien  for 

FATHER  : 

of  legitimate  unmarried  minor  entitled  to  his  custody  and 

^  services  

consent  of,  when  necessary  to  apprentice  child 

See  Parbht. 

FEB  SIMPLE : 

what 

title,  when  presumed  to  pass 

ib 

See  Estates  ;  Rbal  Propbrtt. 

FELONY : 

effect  of  oouTiction  of,  on  marriage  relations 

limitation  of  action  for  divorce  on  ground  of  conviction  o£..... 

FEMALES : 

under  eighteen  considered  minors 

of  fifteen  and  upwards  capable  of  marrying 

FENCE: 

right  of  having,  maintained  by  coterminous  owners,  an 

ment.... ; , 

tenant  for  life  to  keep,  in  repair .< 

coterminous  owners,  when  bound  to  maintain 

FERRY  CORPORATIONS:     See  Corporatiors ;   Bridob  Corpora- 

TIONS. 

FEUDAL  TENURES: 

with  their  incidents,  abolished.^ 

FICTITIOUS : 

name  in  partnership,  when  may  be  used 

ib 

payee,  negotiable  instrument  may  be  payable  to 

FILING : 

of  inventory  of  wife's  separate  property  with  Recorder, 


1137 


2466 
3467 
3103 


171 


3029 
2030 
2368 
2869 
3794 
3061 

378 
378 
433 
433 
480 
530 

3579 
2580 

2676 

453 
453 
463 

2677 
816 

463 
73 

2187 
487 
2188 
2189 
2190 

308 
115 
398 
398 
308 

107 
265 

43 

54 

763 
1077 
1131 

170 
331 
331 

108 
134 

38 

31 

17 
56 

7 
10 

801 
840 
841 

176 
181 
191 

333 


434 

434 
536 


39 
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FILING:     iContinved.) 

effeet  of  suoh^ 

«ffeot  of  failure  in  such  inyentory.. 

of  articles  of  incorporation..... 

of  artiolcB,  prerequisite  to 

ib 

of  articles,  duty  of  Secretary  of  State  after. 

affidavits  of  sale  of  delinquent  stock.... 

See  Rbcoroimo. 

FINDER : 


not  bound  to  take  charge  of  thing  found 

taking  charge,  is  depositary  for  hire • 

must  give  notice  to  owner... 

may  require  proof  of  ownership 

entitled  to  compensation^ 

may  exonerate  himself  by  storing  thing  found 

may  sell  thing  found,  when 

such  sale,  how  made  by 

owner  may  exonerate  himself  by  surrendering  thing  found.., 
absolutely  entitled  to  thing  abandoned 


PIRB: 


involuntary  deposit  may  be  made  in 
duty  of  depositary  in  such  ease , 


of. 


FIRB  INSURANCE:     See  Ihsvbaiiob. 


FISHING : 


right  of,  as  an  easement... 
right  of,  as  a  servitude 


FIXTURES : 

are  real  property..., 

what  are. , 

ownership  of... 


FORBEARANCE : 

of  money,  called  interest. 


FORCE 


may  be  employed  in  proteoting  person,  property  and  relatives 

marriage  obtained  through,  void... 

marriage  obtained  through,  may  be  annulled...... 

See  Ddress  ;  Mbhacb  ;  Uhdub  Ibflubhcb. 


172 

39 

173 

39 

291 

65 

293 

65 

296 

66 

297 

66 

348 

81 

1864 

356 

1864 

356 

1865 

357 

1866 

357 

1867 

857 

1868 

357 

1869 

357 

1870 

357 

1871 

358 

1872 

358 

1815 

350 

1816 

351 

FORCIBLE  ENTRT: 
damages  for. 


FORECLOSURE  : 

of  right  of  redemption  of  mortgageor 

ib.. 

of  mortgageor's  right  of  redemption,  by  pledgee..... 
See  MoBTGAOB ;  Plbdob. 

FOREIGN  BILLS :    See  Bills  of  Exchakob. 

FOREIGN*  CORPORATIONS :    See  Corporatioh s. 

FOREIGN  LAW: 

persons  made  adults  by,  how  deemed  in  this  State.. 
persons  made  minors  by,  how  deemed  in  this  State 
mistake  of,  is  mistake  of  faot 


801 
802 


658 

660 

1013 


1915 


49 

58 
82 


3346 


2931 
2975 
3011 


22 

23 

1579 


176 
176 


156 
156 
212 


362 


13 
18 
22 


566 


490 
508 
513 


8 

8 

316 


680 


INDEX. 


FOREIGN  NAVIGATION : 
defined 


I'ORBIGN  SHIP: 
defined.*, 


FORFEITURE : 

of  powers  bj  corporations  for  non-user.- 

of  serWtades  for  non-nser. 

oonTeyanee  by  owner  for  life  or  years,  in  ezeess  of  his  title 

does  not  work 

interpretation  of  conditions  inTolving.. 

of  wages  of  seamen.... v 

contract  for,  of  property  sul^ect  to  lien,  Yoid 


FORGETFULNBSS :    See  Nboliqehcb. 


FORM: 


of  solemnising  marriages,  no  particular  « 

of  notice  of  assessment. 

of  notice  of  delinquency 

of  notice  to  tenant  at  will  to  quit. 

of  grant,  simple 

of  grant,  with  Special  Code  Covenants 

of  grant,  with  General  Code  Covenants... 

of  certificate  of  acknowledgment. 

of  certificate  of  acknowledgment  by  attorney  in  fact 

of  certificate  of  acknowledgment  by  married  woman.. 

of  grant  in  execution  of  agreement  for  sale  of  real  property., 
of  Common  Law  Covenants,  in  execution    of  executory  con- 
tract  

of  warranty  in  policy  of  insurance... 

of  real  mortgage. 

of  personal  mortgage 

of  notice  of  dishonor 


963 


M3 


369 
811 

1124 
1442 
2063 
2889 


FORMALITIES : 

certain,  directed,  in  execution  of  power  to  be  disregarded. 


FRANCHISE : 

considered  as  property,  and  may  be  sold  under  execution...... 

duties  of  purchaser  of.. • 

ib 

redemption  of 

See  COBPOBATIOHS. 


FRAUD : 


marriage  eontracted  through,  void 

in  eontracting  marriage,  ground  for  annulling 

desertion  induced  by 

ground  for  annulling  indentures  of  apprenticeship 

instruments  in  execution  of  power,  how  affected  by 

where  it  is  mutual,  instrument  void  against  purchaser  with 

notioe 

contract  obtained  through,  voidable, 

ib 

contract,  when  deemed  to  be  obtained  through........ 

either  actual  or  constructive 

actual,  defined 

actual,  a  question  of  fact 

constructive,  defined.. 

contract  prevented  from  being  put  in  writing  by,  may  be  en 

forced,  when 

contract  for  exemption  fVom  liability  of  one's  own,  void. 


71 

335 

337 

789 

1102 

1107 

1108 

1176 

1178 

1180 

1733 

1786 
2606 
2988 
2961 
3143 
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388 
389 
390 
393 


68 

82 

97 

276 

916 

1228 
1667 
1689 
1568 
1671 
1572 
1674 
1673 

1623 
1668 


101 
201 


86 

178 


493 


77 

78 

174 

226 

227 
228 
240 
241 
241 
339 

340 
466 
600 
604 
633 


191 


90 

90 
91 


18 
22 

26 
66 

193 

251 
311 
331 
311 
312 
313 
318 
313 

321 
328 
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FRAUD :    (Cimftfiti«<2.) 

by-bidding  a. „, 

thiog  gained  by,  held  in  trust. 

agent  cannot  have  authority  to  commit 

return  of  premium  in  insuranee,  for .••«. 

insurer,  when  liable  for  loss  through 

exemplary  damages  may  be  given  in  case  of.. 

interest  as  damages  may  be  given  in  ease  of.. 

See  Mbnaok;  Duress;  Dbosit;  Ukdub  InrLUBiioE; 
Fraudulbnt. 

FRAUDULENT : 

ooncealment  of  facts  makes  condonation  void..... 

transfer,  when  deemed,  as  against  creditors 

omission  to  communicate  certain  facts  avoids  insurance 

ib 

yaluation  under  marine  insurance,  effect  of 

misrepresentation  by  debtor  as  to  value  of  pledge,  effect  of.... 

instrument,  when  void  against  purchasers.. 

instrument,  when  not  void  against  purchasers 

instrument,  power  to  revoke,  when  deemed  executed..... 

ib 

instrument,  other  provisions  concerning • 

instrument,  when  void  against  creditors.. • 

instrument,  may  be  valid  in  favor  of  purchaser 

instrument,  can  be  avoided  by  judgment  ereditor  only 

intent,  a  question  of  fact.... 

FREE : 

consent  to  marriage  must  be... • 

consent  to  contract  must  be.... « 

consent  to  contract  not,  may  be  rescinded.. 

consent  apparent,  when  not 

See  CoKBBHT ;  Ddbbss  ;  Umodb  Ibplubjiob. 

FREEHOLD : 

defined 

See  Estates  ;  Real  Pbopertt. 

FREIGHT : 

defined 

whose  directions  govern  delivery  of. 

carrier  must  not  stow  on  deck 

where  to  be  delivered 

ib 

notice  of  arrival  of,  when  necessary^ 

may  be  stored  by  carrier,  when» 

ib 

bill  of  lading  for 

carrier,  how  exonerated  Arom  liability  for.... 

freightage  for,  payable  when„ 

freightage  for,  payable  by  whom 

ib « ^ 

fteightage  for,  apportionment  of. 

ib 

ib 

when  carried  further  than  agreed.. 

carrier*8  lien  on,  for  freightage 

liability  of  inland  carriers  for  loss  of.... 

liability  of  marine  carriers  for  loss  of. 

consignoi^of  valuable,  to  declare  its  nature 

delivery  of,  beyond  usual  route 
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1797 

348 

2224 

404 

2306 

414 

2619 

466 

2629 

458 

3294 

666 

3288 

666 

120 

30 

864 

183 

2662 

449 

2669 

460 

2736 

471 

2999 

611 

1227 

261 

1228 

261 

1229 

261 

1230 

261 

1231 

262 
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682 

3441 

683 

3442 

683 

3443 

683 

68 

18 

1666 

811 

1666 

311 

1667 

311 

171 


2110 

387 

2116 

388 

2117 

388 

2118 

389 

2119 

389 

2120 

889 

2121 

389 

2122 

389 

2126 

390 

2181 

391 

2186 

891 

2137 

391 

2138 

392 

2140 

392 

2141 

392 

2142 

392 

2143 

892 

2144 

392 

2194 

399 

2197 

399 

2200 

399 

2201 

400 

682 
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PRBIGHT :     {Ooniinued.) 

proof  to  be  giyen  in  eaae  of  loss — • 

freightage  not  ehargeable  on  natural  increase  of.. 

hypothecation  of,  hj  respondentia. 

damages  for  earner's  refusing  to  carry ....•< 

damages  for  carrier's  refasing  to  deliver 

ib 

Bee  Caroo  ;  Frbiohtaob  ;  Qbhbral  A yeraor  ;  Gar 
RiBR ;  Brspohorrtia  ;  Bill  of  LAUia. 

FREIGHT  AGB : 

when  wages  of  seamen  depend  on ••••. < 

when  wages  of  seamen  do  not  depend  qp.« 

defined 

when  payable 

consignor,  when  liable  for * 

consignee,  when  liable  for.» «.-•• ••»• 

not  chargeable  on  increase  of  freight 

apportionment  of,  by  contract.. 

apportionment  of,  by  operation  of  law 

apportionment  according  to  distanee 

extra,  when  not  allowed.. 

lien  for 

how  valued  on  general  average 

liable  for  certain  contracts  of  shipmaster 

ib 

master  of  ship  may  hypothecate 

ship's  manager  cannot  give  np  lien  for 

ship's  manager  may  settle  for a...... 

in  marine  insurance,  signifies  what..... 

who  has  insurable  interest  in.. 

insurable  interest  in,  when  exists • 

how  affeeted  by  abandonment  of  ship. 

when  shipmaster  may  hypothecate  under  bottomry... 

shipmaster  has  lien  upon 

seaman  has  lien  upon 

See  Cargo  ;  Carrikr. 

FUNDS : 

order  of  resort  to  different 

FUBTHBR  ASSURANOB  : 

executory  contract  for  sale  binds  seller  to  insert  covenant  of... 

See  COVKHAHTS. 

FUTURB : 

representation  in  insurance  as  to,  when  a  promise 

warranty  in  insurance  may  relate  to 

warranty  in  insurance  as  to,  what  deemed 

FUTURB  ESTATES : 

what • 

rights  of  owner  of,  in  dominant  tenement 

See  Future  Irtbrbst  ;   Estatbb  ;  Rbal  Propbbtt  ; 
Rbmaihdbes. 

FUTURB  INTEREST : 

defined 

is  either  vested  or  contingent... 

Tested 

contingent 

two  or  more,  may  be  created  in  idtemaUve 

not  void  because  improbable... «. 

right  of  posthumous  children  in 
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392 
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2054 

882 

2058 

383 

2110 
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391 
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391 

2138 
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2139 
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2140 

393 

2141 

393 

2142 

393 

2143 

393 

2144 
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2376 

423 

2380 

424 

2877 

423 

2389 

424 

2388 

424 

2661 

461 

2662 

461 

2663 

463 

2730 

470 

3021 
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3063 

531 

3064 

531 

2899 

494 

1734 

339 

2574 

451 

2606 

455 

2608 

4&5 

767 

171 

808 

177 

690 

166 

693 

694 

695 

696 

697 
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FUTURE  INTEREST :     (CfotUinMed.) 

ho\r  pasa 

mere  ponibilitj  is  not  trsnafenble 

none,  except  tboN  specified.. 

BQBpending  alienation,  void. 

wheh  defeated 

ib» 

wban  not  defeated > 

ib 

in  personal  property,  how  protected. 

contingent  on  death  without  issae,  etc.,  eonstmotion  of. 

lien  maybe  created  on ».*. •••*• 

See  BsTATBS ;  Riij.  Pbopbrtt  ;  Rbmaihdbrs. 


GAME: 


a 


right  of  taking,  may  be  held 
right  of  taking,  may  ba  held 


an  aasemant. 
I  a  serritade.. 


GAS  CORPORATIONS: 

may  be  formed.. 

to  obtain  privilege  from  city  or  town 

to  nse  what  meters ..... 

gas  to  be  snpplied  on  written  application 

damages  for  refusal 

when  may  reftise  to  snpply  gas... 

pipes  of,  how  laid 

agent  of,  may  inspeot  meters 

when  persons  neglect  to  pay,  gas  may  be  shnt  off. 
See  Corporations. 


GENERAL  AVERAGE: 

defined 

how  calculated 

ib 

cargo  on  deck,  when  entitled  to  benefit  of. 
See  Frrioht  ;  Irburahgb  ;  Loss. 


■  4.«M 


GIFT  : 

defined 

how  made • 

what  not  revocable , 

in  view  of  death,  what 

in  view  of  death,  when  presumed  to  be 

in  Tiew  of  death,  revooation  of. 

in  view  of  death,  elTect  of  will  upon , 

in  view  of  death,  when  treated  as  a  legacy 

in  view  of  death,  may  be  satisfied... 

to  subscribing  witness  to  will,  when  void , 

subscribing  witness  may  take  as  much  by,  as  by  succession. 

certain  words  in  will,  when  words  of. , 

deemed  an  ademption  of  legacy,  when 

SeeDRTiSR;  Brqurst;  Lboact. 

GOOD  FAITH: 

children  of  illegal  marriage  contracted  in 

holder  of  recorded  instrument  presumed  to  be  in 

offer  of  performance  must  be  made  in 

trustee  bound  to  act  in  highesL 

partner  bound  to  act  in  highest ••••.. 

partner  not  bound  by  act  not  in,  except  to  persons  acting  in... 

prineipal  bound  by  ostensible  authority  only  to  persons  act* 

ing  in » ••• •.... 


699 

181  • 

700 

162 

703 

162 

71« 

183 

739 

168 

740 

166 

741 

168 

742 

168 

947 

199 

1076 

221 

2883 

493 

801 

176 

802 

176 

286 

«1 

628 

145 

628 

145 

829 

146 

829 

148 

630 

148 

831 

146 

632 

146 

833 

147 

2148 

393 

2152 

393 

2153 

394 

2154 

394 

1148 

234 

1147 

235 

1148 

235 

1149 

235 

1150 

235 

1151 

235 

1152 

235 

1153 

235 

1367 

276 

1281 

262 

1282 

262 

1335 

271 

1351 

273 

84 

23 

1206 

247 

1493 

300 

2228 

404 

2411 

427 

2431 

430 

2334 


418 
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GOOD  FAITH:    {Gontinued,) 

agent  not  bound  hy  aot  believed  in,  to  be  within  anthority.... 

agent  mast  be  indemnified  for  adyanoe  made  in,  when. -. 

partner  relieved  frook  liability  by  renouncing  in  future  profits., 
enoumbranoe  prima  facie  presumed  to  be  acquired  in  .••••••••... 

See  PuRca^SKR ;  Khoumbrahgbb. 

GOOD  WILL : 

is  property •.......••.•.......•.. 

ib 

defined •«• 

seller  of,  may  agree  not  to  carry  on  same  business  in  county,. 

implied  warranty  In  sale  of. .^•. 

partner  cannot  dispose  of • 


GRACE  : 


days  of,  not  allowed^. 


GRANT : 

power  to  dispose  of  property  by,  how  executed^ ••••• 

a  transfer  in  writing 

when  takes  effect 

date 

term  includes,  what 

on  condition  subsequent,  property  to  be  reoonveyed  for  non- 
performance of  conditions  in 

on  condition  precedent,  an  executory  contract.. 

surrendering  or  cancelling  does  not  operate  as  retransfer....... 

thing  granted  must  be  capable  of  identification 

a  **  real  instrument " 

witness  not  necessary  to  its  validity 

by  married  woman  void,  unless  acknowledged,  how... 

no  covenant  implied  in  any,  except. • 

what  title  passes  by - 

ib 

fee  simple  title  presumed  to  pass 

ib 

in  fee  simple  carries  with  it  subsequent  acquired  title.. 

ib 

how  far  conclusive  against  grantor 

how  far  condasive  on  purchaser ^ 

by  owner  for  life  or  years... 

of  title  to  highway 

valid  without  attornment  of  tenants • 

what  easements  pass  by 

covenant  against  prior,  by  the  grantor,  Special  Code... 

covenant  against  prior,  defined ^ 

from  subsequent  grantee  wiUiout  notice  of  prior  unrecorded, 

valid 

when  prior  and  subsequent  both  recorded,  vendee  under  latter 

takes  with  notice • ^ 

of  sheriff,  subject  to  provisions  of  chapter  on  Rtoording 

Dtlwery: 

necessary • •  ....*. 

presumption  of  time  of. » 

to  grantee  necessarily  absolute... 

in  escrow 

o(Histructivo M 

how  made... • 

in  what  consists • 

of  limitations • 

by  aid  of  recitals ». 

of  ambiguous  language.^ 
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2S44 
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2M 
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1098 

228 

1093 

224 
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22T 

1082 

222 

1120 

231 

1077 

221 

1121 

231 

1122 

231 

1078 

222 

1123 

232 

1128 

282 

1124 

232 

1125 

232 

1126 

232 

1129 

238 

1105 

227 

1110 

228 

1204 

247 

1205 

247 

1211 

248 

1054 

218 
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1065 
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1067 
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GRANT:    (ConHnued.) 

against  graDtor» ••...< 

to  give  ooDtittenoy  to  all  parte 

of  irreeoaeilable.  proyi9ion8..i 

of  "northerly,"  "Motherly,"  "weBterly,"  "eaaterly 

of  **heir«,"  "issue,"  etc ^ 

Fonn: 

simple •• 

with  Special  Code  Coyenants.. • 

with  Generait  Code  Corenants 

in  execution  of  agreement  of  sale 

See  Trahsfbr;  Coybnants;  Rbcobdino;  Bbal  Ih- 

BTRVMBHTS  ;  IhTBBPBBTATIOX. 

GRANTBB : 

of  Vents  and  reversions,  rights  of. 

deliyery  of  grant  to,  necessarily  absolute 

interpretation  in  faror 

payment  of  rent  to  grantor,  when  binding  on 

See  Graht. 


GRANTOR : 

interests  remaining  in,  of  express  trusts.. 

of  trust,  may  devise  property  to  take  effeet  on  termination  of 

trust , 

of  power,  defined 

may  reserye  power.......... 

who  may  be,  of  power 

directions  of,  of  power,  how  far  binding 

ib 


ib. 
ib. 


reserying  absolute  power  of  reyooation,  deemed  owner 

property  to  be  reeonyeyed  to,  on  failure  to  perform  conditions 

intention  of,  how  determined  where  grant  is  ambiguous 

payment  of  rent  to,  when  binding  on  grantee 

See  Graht;  Powbb. 


GREATER : 

contains  Uie  less.. 


GUARANTEE: 

must  give  notice  of  acceptance  of  offer  to  guaranty 

when  guarantor  liable  to 

certain  dealings  of,  with  principal,  exonerate  guarantor. 

guarantor  not  exonerated  by  yoidabie  promise  of. 

guarantor  not  exonerated  by  delay  of. 

guarantor  with  indemnity,  not  exonerated  by  dealings  of,  with 

principal 

guarantor  partially  exonerated  by  partial  payment  to 

SeeC'RBDrroB;  Odarahtor;  Guarahtt  ;  Surbtt. 

GUARANTOR : 

may  become  such  without  consent  of  principal 

must  sign  guaranty... 

notice  to,  of  acceptance  of  guaranty,  when  necessary 

of  performance  liable  without  notice 

of  conditional  obligation,  liability  of... 

not  liable  for  more  than  principal. *. 

not  liable  on  unlawful  contract  of  principal 

liable  notwithstanding  personal  disability  of  principal 

may  reyoke  continuing  guaranty,  when.. 

exonerated  by  certain  acts  of  creditor. 

liability  of,  not  restored  by  rescission,  when... 
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aUARANTOR :     {Continued.) 

liability  reduced  in  same  degree  as  that  of  principal 

not  exonerated  by  delay •. 

not  exonerated  by  dealings  with  debtor,  if  indemnified 

not  exonerated  by  discharge  of  debtor  by  law 

snret^  has  all  rights  of. •• 

surety  exoneralMl  in  like  manner  with 

indorser  has  rights  of. 

See  QuARAKTY ;  Surbtt. 

GUARANTY : 

defined .'•..••• 

knowledge  of  principal  not  neoessary  to 

oonsideration,  when  necessary  to ;•..... 

consideration  need  not  be  expressed  in 

must  be  in  writing 

when  promise  to  answer  for  another  not  deemed 

when  acceptance  neoessary  to  validity  of. 

interpretation  of  incomplete  contract • 

interpretation  of,  that  obligation  is  good  or  coUeetible......... 

interpretation  of,  that  obligation  is  good,  not  discharged  by 

harmless  omission  to  sue 

interpretation  of,  that  obligation  is  good,  when  broken  by 

principal  leaving  the  State. 

when  deemed  unconditional 

,  may  be  enforced  without  demand  or  notioe,  when 

of  conditional  obligation,  effect  of. 

continuing,  defined.... 

continuing,  may  be  revoked,  when 

continuing,  letter  of  credit,  when  deemed 

liability  of  factor  on  sale  under,  commission^ 

party  to,  liability  of,  not  greater  than  principal's 

party  to,  where  principal's  contract  void 

party  to,  not  restored  by  rescission  of  agreement  exonerating, 
party  to,  reduced  by  partial  satisfaction  of  principal  obliga^ 

tion 

party  to,  exonerated  by  certain  dealings  with  principal 

not  exoiy rated  by  void  promise,  etc 

not  exonerated  by  mere  delay 

not  exonerated  by  release  of  principal,  when 

not  exonerated  by  legal  discharge  of  principal 

See  Lbttsr  of  Credit;  Surett. 

GUARDIAN: 

legal  prooeedingi  of  minor  to  be  conducted  through 

appointment  of,  by  Court,  supersedes  parenL 

what 

kinds  of... • 

general,  what. , 

special,  what.. « , 

appointment  of,  by  parent.. , 

no  person  can  be,  of  estate,  wit&out  appointment. , 

appointment  of,  by  Court 

ib ; 

jurisdiction  of  Court  over - 

rules  for  appointment  of  general 

powers  of,  appointed  by  the  Court. 

duties  of,  of  the  person 

duties  of,  of  the  estate. .' 

relation  of  guardian  and  ward  confidential 

death  of  joint  guardian...* 

removal  of. 

appointed  by  parent,  how  superseded.. 

appointed  by  Court,  how  superseded. 
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490 
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GUARDIAN:     (Continued.) 

releMo  of,  by  ward 

discharge  of 

of  insane  person 

may  consent  to  apprentioeship  of  ward,  when 

See  Ward. 

6UBST : 

innkeeper's  liability  for  personal  property  of. 

ib 

innkeeper  has  specifio  lien  on  goods  of,  for  what 

extent  of  innkeeper's  lien  on  goods  of. 

ib"!!l!!!J^!!"!!  ZZ  \,ZZ !!!!!!  ZZZZZlllZZZl'ZZZZ^Z 
ib 

ib.. 

See  Inmkbspsil 

* 

H 

HABITUAL  DRUNKARDS: 

are  persons  of  nnsonnd  mind........ • 

HALF  BLOOD : 

relatives  of,  inherit  the  same  as  those  of  whole  blood,  when... 

HANDWRITING : 

when  may  be  proved  in  taking  proof  of  executing  instruments 
evidence  of  witness  must  satisfactorily  prove  wlut 

HARM: 

right  of  protection  from 

HEAD  OF  A  FAMILT : 

defined • 

may  acquire  homestead 

homestead  declaration  of. 

See  HoMBSTnAD. 

HEIRS : 

may  dispute  legitimacy  of  issue • 

of  tenant  for  life,  when  take  as  purchaser.. 

death  without,  defined 

word  not  necessary  to  pass  fee. 

HIGHWAY: 

title  to,  passes  by  transfer  of  land  bounded  by 

HIRE: 

depositary  for,  when  person  offering  thing  in  performance  is.. 

depositary  for,  when  seller  of  personal  property  to  act  as. 

apportionment  of. 

See  Storaob  ;  Depositary  ;  Hirikg. 

HIRER : 

products  of  thing  hired  belong  to.. », 

must  use  ordinary  care 

must  repair  certain  injuries ^ 

for  what,  may  use  thing  let 

may  terminate  hiring,  when 

must  pay  ratable  portion  of  hire,  when 

Of  Rial  Proprbtt  : 

may  repair  at  expense  of  lessor,  when..........! ,. 


24 
1389 


1187 
1188 


48 


1263 
1246 
1252 


195 

780 

1075 

1076 


1125 


256 

53 

257 

53 

258 

53 

265 

54 

1859 

356 

1860 

356 

3054 

519 

3055 

519 

3056 

520 

3057 

620 

3058 

620 

3059 

620 

1942 


8 

282 


243 
244 


II 


256 
266 
266 


48 
173 
221 
221 


282 


1503 

302 

1748 

342 

1935 

366 

1926 

364 

1928 

864 

1929 

364 

1930 

364 

1982 

364 

1935 

366 

366 


688 


INDEX. 


Sectioii. 


HIBER :    (  Continued.) 

eontinaed  possession  of,  renews  lease.... •  ••« 

must  give  notice  of  prooeedings  to  recoTer  land., 

irhen  must  pay  rent 

of  part  of  a  room  entitled  to  whole 

Op  Pebbonal  Propbrtt  : 

must  bear  ordinary  expense .1. 

may  repair  at  expense  of  letter.. 

must  return  property,  when  and  where 


HIRING : 

defined 

hirer  entitled  to  product  of  thing  during 

covenant  for  quiet  possession  implied  in , 

obligations  of  parties  to.. 

ib 

lb 

when  letter  may  terminate 

when  hirer  may  terminate 

when  terminates 

when  terminates  by  incapacity  or  death  of  party. 

apportionment  of  hire  of. 

Of  Rbal  Propbrtt  : 

obligations  of  parties  to 

ib 

ib 

term  of,  when  no  limit  fixed 

of  lodgings  for  indefinite  term 

when  presumed  to  be  renewed 

notice,  when  necesssry  to  terminate. 

rent  for,  when  payable 

in  subdivisions  of  rooms,  forbidden.. 

Oy  Pbrsokal  Propbrty  : 

obligations  of  parties  to ..........' 

ib.. 

ib 

ib 

of  ships 

See  Landlord  ;  Tenart. 

HOLDER : 


1945 
1948 
1947 
1949 

1956 
1957 
1968 


386 

366 
367 
367 

368 
368 

368 


of  power,  defined 

of  negotiable  instrument  may  make  Indorsement  special,  how 

presentment  must  be  made  by • 

must  surrender  same  on  pajrment,  when 

must  give  receipt,  when 

must  indemnify  payer,  when 

must  give  proof  of  loss,  when 

notice  of  dishonor  to  be  given  by 

notice  of  dishonor,  when  to  be  given  by.. .' 

notice  of  dishonor,  how  given  by,  when  agent  only 

eertain  information  to,  excuses  presentment,  etc 

payment  to,  when  sufficient 

of  bill  of  exchange  may  treat  it  as  dishonored,  when.. 

of  bill  of  exchange,  may  receive  qualified  acceptance,  when.. 

of  bill  of  exchange,  not  bound  to  receive  acceptance  for 
honor 

of  bill  of  exchange,  must  receive  payment  for  honor 

of  bill  of  exchange,  must  give  notice  of  dishonor,  notwith- 
standing acceptance  for  honor... 

of  bill  of  exchange,  for  value,  entitled  to  certain  damages.... 
See  Bill  of  Excharob  ;  Nbootiablb  Irstbvmbnt. 


1936 

363 

1926 

364 

1927 

364 

1928 

364 

1929 

364 

1930 

364 

1931 

364 

1932 

364 

1933 

365 

1934 

365 

1935 

865 

1941 

365 

1942 

366 

1949 

367 

1943 

366 

1944 

366 

1945 

366 

1946 

366 

1947 

367 

1949 

367 

1955 

368 

1956 

368 

1957 

368 

1958 

388 

1958 

368 

879 

188 

3114 

527 

3131 

538 

3137 

532 

8137 

532 

3137 

532 

3137 

532 

3142 

533 

3148 

584 

3149 

534 

3156 

535 

3164 

536 

3194 

539 

3195 

541 

3204 

542 

3204 

542 

3206 

542 

3234 

546 
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Section. 


Page. 


HOLIDAYS : 

defined 

ib^ 

ib 

HOMBSTEAD : 

defined  and  its  exemption .....m.. 

from  what  property  may  be  taken 

debts  from  which  it  is  not  exempted 

oonyeyanoest  mortn^ges,  etc.,  how  executed,  acknowledged, 

etc 

how  abandoned 

proceedings  when  claimed  to  exceed  amount  of  exemption... 

how  property  disposed  of  on  report  of  appraisers 

fees  of  appraiser,  how  paid « 

'  claimant,  how  may  enforce  official  duties 

who  may  acquire,  and  of  what  value 

declaration,  what  to  contain 

"head  of  the  family,"  defined 

declaration,  how  exeonted  and  recorded 

y»tition  to  County  Judge  for,  what  to  contain 
ndge  to  appoint  appraisers 

duty  of  appraisers  if  ralne  exceeds  $1,000 

return  of  appraisers,  and  Judge's  certificate  thereon 

title  to  be  recorded,  where  and  how 

HOMESTEAD  CORPORATIONS : 

may  be  formed... 

time  of  corporate  existence. 

by-laws  to  specify,  what 

by-laws  to  be  furnished  to  members  on  demand 

advertisement  and  sale  of  delinquent  an<^orfeited  shares 

may  borrow  and  loan  fVtnds,  and  for  whartime. • 

minors  and  married  women  may  hold  stock 

limitation  of  speculation  in  lands. 

forfeiture  for  speculation  beyond  certain  extent 

when  its  corporate  existence  terminates 

payment  of  premiums ^ 

annual  report v 

See  CoRPOBATioiis. 

HONOR:    See  Bill  of  Exchahgk;  Accbptarok. 

HOTEL  CORPORATIONS: 

may  be  formed • 

See  CORPORATIOHS. 

HUSBAND : 

abduction  of,  forbidden • 

on  failure  to  agree  to  place  of  residence,  to  select. 

wife  to  conform  to  such  selection,  or  she  commits  desertion.... 
if  unfit,  and  wife  refuses  to  conform,  he  commits  desertion.... 

wilful  neglect  of,  to  provide  for  wife,  ground  fordivoroe„ 

may  be  compelled  to  give  alimony • 

ib 

may  be  required  to  give  security  for  alimony..... 

when  separate  property  of,  may  be  resorted  to  for  alimony.... 

when  wife  shall  support 

legitimacy  of  issue  when  divorce  granted  for  adultery  of. 

is  head  of  the  family... 

separate  property  of. • 

earnings  of  wife  not  liable  for  debts  of. 

87 


28« 


857S 

605 

3574 

605 

3575 

606 

1237 

252 

1238 

253 

1239 

253 

1240 

253 

1241 

254 

1242 

254 

1243 

254 

1244 

255 

1245 

255 

1246 

255 

1262 

256 

1253 

256 

1254 

257 

1260 

257 

1261 

258 

1262 

258 

1263 

258 

1264 

259 

286 

61 

557 

129 

558 

129 

558 

129 

559 

129 

560 

130 

561 

130 

562 

131 

562 

131 

563 

131 

564 

131 

565 

132 

61 


48 

13 

104 

27 

104 

27 

105 

27 

106 

27 

136 

35 

137 

36 

140 

36 

141 

35 

144 

36 

145 

36 

156 

38 

163 

39 

174 

40 
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UUSBAND:     (Continued.) 

property  of  wife  not  liable  for  debts  of 

Dot  liable  for  debts  of  wife  contracted  before  marriage 

power  of,  over  common  property 

^  not  allowed  an  estate  by  courtesy 

liable  for  support  of  wife 

wben  not  liable  for  support  of  wife 

not  bound  to  maintain  wife's  cbildreo  by  former  marriage. ..« 
consent  of,  not  necessary  to  wife's  disposition  of  property  by 

will^ ^. 

disposition  of  common  property  on  deatb  of. 

contract  obtained  from  wife  by  duress  of,  voidable. 

contract  obtained  from  wife  by  menace,  voidable 

See  Marriage  ;  Wife. 

HUSBAND  AND  WIFE: 

mutual  obligations  of 

interests  separate  in  certain  respects 

may  make  contracts...... 

how  far  may  impair  their  legal  obligations 

mutual  consent  of,  to  separation,  a  sufficient  consideration..... 

may  be  joint  tenants  or  tenants  in  common.... 

common  property  of. • 

not  answerable  for  each  other's  acts. 

property  rights  of,  how  governed 

marriage  settlements  of,  how  executed 

living  separate,  neither  have  superior  right  to  custody  of  child 
concurrence  of,  not  necessary  to  execution  of  power  by  wife.. 

inheritance  between 

See  Husband;  Wifej  Marriage. 


HYPOTHECATION :  See  Mortgagbj  Pledge  ;  BorroirRr ;  Rbspoh- 


DEZfTIA. 


I 

IDENTIFICATION : 

thing  granted  must  be  capable  of. .^........ .... 

contracting  parties  must  be  capable  of. 

IDIOT :    See  Persons  of  Unsound  Mind. 

IDLE  ACTS : 

law  neiUier  does  nor  requires......... , 

IGNORANCE : 

mistake  of  fact  through,  renders  contract  voidable 
ib 

See  Mistake. 

ILLEGITIMACY: 

who  only  may  raise  question  of 

how  proved ..., 

ILLEGITIMATE  CHILD  : 

mother  entitled  to  custody  of. ^ 

consent  of  mother  necessary  to  adoption  of 

effect  of  adoption  of 

appoinmcnt  of  guardian  for 

wben  takes  by  succession 

mother  succeeds  to  property  of  intestate 

IMPLIED  CONTRACT :    See  Contract. 


177 
176 
178 
179 
181 
182 
209 

1273 
1397 
1569 
1670 


155 
157 
158 
159 
160 
161 
164 
180 
183 
184 
198 
897 
1396 


1073 
1558 


3532 


40 
40 
40 
41 
41 
41 
4^ 

261 
284 
312 
312 


38 
88 
88 
88 
38 
38 
39 
41 
41 
41 
43 
190 
288 


221 
310 


598 


1567 

311 

1577 

315 

195 

43 

195 

43 

200 

44 

224 

4T 

230 

48 

241 

SO 

1387 

281 

1388 

282 
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Section. 


IMPOSSIBILITY : 

wbat 

of  performance,  when  an  excuse  for  non-performance  avoids 

contract  

of  aBcertaining  object  of  contract  avoids  it,  when 

of  ascertaining  consideration  avoids  it 

ib 

the  law  does  not  require 


IMPOSSIBLE : 

defined 

condition,  void. 


IMPRISONMENT: 

for  life,  efifeot  of,  on  subsequent  marriage 

for  life,  pardon  for,  does  not  restore  marriage  rights.. 

for  life,  dissolves  marriage 

ib 

See  GONFIIIBIIBNT. 


IMPROBABILITY : 

of  contingency  does  not  render  future  interest  void. 

IMPROVEMENTS : 

miners  to  give  bonds  not  to  injure 

construction  of  word 


INCAPACITY  : 

of  minors , 

of  persons  of  unsound  mind  to  contract 

ib 

to  contract  marriage  renders  marriage  vo|fi 

physical,  ground  for  decree  annulling  marriage. 

of  party,  terminates  hiring 

of  party,  terminates  employment 

ib 

ib 

of  party,  terminates  agency 

ib ^ 


INCEST  : 


defined  and  forbidden. 


INCIDENT  : 

passes  by  transfer  of  principal. 

ib 

ib %, 


INCOME 


defined 

disposition  of,  by  what  rules  governed 

accumulation  of,  in  what  cases  allowed , 

accumulation  of,  certain  directions  for,  void. 

ib 

allowance  out  of 

undisposed  of,  who  entitled  to 


INCORPORATION :  Soe^OoRPORATioNS ;  Articles  op  Incorporation. 

INCREASE : 

of  property  belongs  to  owner. 

of  property  lent,  belongs  to  lender 

of  property  hired,  belongs  to  the  hirer 

freightage  tfot  to  be  charged  for  natural,  of  freight 

of  pr  >perty  pledged,  is  pledged  with  the  property 


1697 


6«r 


59 


Page. 


317 


1598 

317 

1596 

317 

1612 

320 

1613 

320 

3531 

598 

1597 

817 

1441 

292 

61 

18 

62 

18 

90 

24 

108 

28 

161 


1410 

286 

1411 

286 

26 

8 

S3 

9 

34 

9 

58 

18 

82 

22 

1934 

365 

1996 

374 

1997 

374 

2001 

375 

2355 

421 

2356 

421 

18 


1084 

222 

1665 

326 

3540 

599 

748 

166 

722 

164 

724 

164 

723 

164 

726 

164 

726 

165 

733 

166 

782 

165 

1885 

359 

1926 

364 

2139 

392 

2989 

510 
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INCUMBRANCES:  See  EiicnMBRAiicis. 

INDEMNITY : 

bond  of,  on  transfer  of  non-resident's  stock.... 

to  depositary  by  depositor. 

when  employ 6  entitled  to,  from  employer 

ib 

to  trustee  

to  partner  for  oertain  losses  and  expenses 

measure  of,  under  marine  insnranoo 

measure  of,  under  fire  insurance 

measure  of,  under  life  and  health  insurance.... 

defined  

for  future  wrongful  act,  Toid... 

for  past  wrongful  act,  valid 

extends  to  acts  of  agent,  as  well  as  principal... 

to  several  applies  to  each 

creates  joint  liability  with  person  indemnified. 

interpretation  of. 

when  person  giving  has  rights  of  surety 

in  legal  proceedings,  called  bail , 

in  legal  proceedings,  by  what  rules  governed., 

insurance  a  contraut  of , 

guarantor  indemnified  liable  to  extent  of 


326 
1833 
1969 
1971 
2273 
2412 


INDENTURES : 

of  apprenticeship,  what  to  contain. 

ib 

ib 

deposit  of  such 

causes  for  annulling  such 

proceedings  to  annul 

certificate  on .?. 

See  AppRBNncBSHip. 


INDORSEE: 

indorsement  specifying,  called  special 

rights  of 

in  good  faith  for  consideration,  rights  of. 

in  due  course,  defined 

in  due  course,  rights  of 

in  due  course,  may  enforce  negotiable  instrument  though  paid 

of  check,  rights  of 

See  Nbqotiablb  Ibstrumext. 

INDORSEMENT: 

on  marriage  certificate .#. 

on  indentures  of  apprenticeship... 

ib 

of  Insurance  Commissioner,  on  articles  of  incorporation  of 

insurance  companies , 

necessary  to  transfer  shares  of  stock , 

of  Surveyor-General,  on  plat  of  selection  of  right  of  way 
non-negotiable  contract  in  writing  may  be  transferred  by, 
Of  NBaoTiABLE  Imstrumbnt  : 

defined 

how  to  be  made , 

may  be  made  on  separate  paper,  when , 

general,  defined f, ... 

general,  how  made  special 

special,  defined .; 

special,  how  may  destroy  negotiability 

implied  warranty  of. , 

before  delivery  to  payee,  effect  of. ^ 


2756 
2766 
2772 
2773 
2774 
2775 
2776 
2777 
2778 
2779 
2780 
2781 
2551 
2824 


7* 
ZiZ 
369 

370 
410 
428 
471 
474 
475 
476 
476 
476 
476 
476 
477 
477 
478 
478 
478 
448 
485 


270 

55 

271 

55 

272 

56 

273 

56 

276 

56 

277 

57 

266 

55 

3113 

527 

3129 

518 

3123 

529 

3124 

529 

3125 

529 

3165 

537 

3255 

548 

73 

20 

266 

55 

275 

56 

296 

66 

324 

75 

371 

87 

1449 

294 

3108 

527 

3109 

527 

3110 

527 

3112 

527 

3114 

517 

3113 

527 

3115 

527 

3116 

527 

3117 

528 
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INDORSEMENT:     {Continued,) 

withoat  reooarBO,  effect  of. 

ib 

gives  privity  to  contract 

party  making,  has  rights  of  guarantor 

for  acoommndation  has  rights  of  party  making 

without  consideration,  when  binding 

in  due  course,  defined.. 

in  due  course,  rights  conft*rred  by 

in  due  course,  of  instrument  in  blank 

of  bill  of  lading,  effect  of 

See  Bill  or  Lu>iiio ;  Nb«otiablb  Instrumbmt. 

INDOBSER : 

defined .< 

implied  warranty  of. 

before  delivery  to  payee,  liable  to  him 

has  rights  of  guarantor 

has  rights  of  surety,  when 

without  reooorse,  how  far  liable 

without  consideration,  to  whom  liable 

of  bill  of  exchange,  when  exonerated  by  delay  in  presentment 

of  check,  when  exonerated  by  delay  in  presentment 

notice  of  dishonor,  how  served  after  death  of 

INFANT :    See  Minor  Child. 

INFLUENCE  :    See  Adtartaob  ;  Umdub  Imflubrcb. 

INFORMATION : 

to  be  given  on  insurance .,„•,— « 

to  be  given  on  marine  insurance 

ib 

what  need  not  be  given  on  insurance 

waiver  of  right  to,  on  insurance 

fraudulent  omission  to  communicate  certain,  on  insurance, 

effect  of. • 

representing  in  insurance 

See  Rbpbbsbrtation;  Ooncbalmrnt. 

INHERITANCE : 

words  of,  not  necessary  to  pass  a  fee ••• 

See  SuccBSSioN. 

INJUNCTION : 

power  of  Court  to  issue,  in  aetion  by  creditor  of  mortgageor.. 

preventive  relief  granted  by 

provisions  concerning • 

when  allowed 

when  not  allowed 

See  PRBTBBTITB   RbLIBF. 

INJURY: 

right  of  protection  from 

right  to  use  force  to  defend  person  and  property  from. 

tenant  for  life  to  do  no,  to  real  property 

who  may  sue  for,  to  real  property 

certain,  to  ryUty  forbidden,  by  mining 

threat  of,  to  person,  property  or  character,  renders  contract 
voidable 

ib %, 

contract  for  exemption  from  liability  for,  void 

obligation  to  abstain  flrom 

liability  for,  caused  by  neglect 

ib 


2503 
2669 
2670 
2570 
2567 

2569 
2578 


1076 


3118 

528 

3119 

528 

3120 

628 

3121 

528 

3122 

529 

3123 

629 

3124 

629 

3125 

529 

3126 

630 

2127 

390 

3108 

527 

3116 

527 

3117 

628 

3121 

528 

3122 

529 

3U8 

528 

3123 

529 

3189 

540 

3255 

548 

3145 

538 

449 
462 
462 
451 
450 

450 
461 


221 


2976 

508 

3420 

579 

3421 

579 

3422 

579 

3423 

579 

43 

10 

49 

13 

818 

179 

825 

180 

1409 

286 

1569 

311 

1570 

312 

1668 

328 

1708 

335 

1714 

336 

1838 

854 
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INJURY:     {Continued.) 

innkeoper,  when  not  liable  for,  to  guest's  propertj 

borrower,  when  to  repair 

hirer,  when  to  repair 

to  ship,  liabilities  of  seamen  for 

liabilities  of  inland  carrier  for •« 

liabilities  of  marine  carrier  for • 

INLAND  BILL  OF  EXCHANGE :    See  Bill  of  ExcHAHes. 

INLAND  CARRIER:    See  Cabrier. 

INNKEEPER : 

defined 

liability  of,  as  depositary 

how  exempted  from  liability 

lien  of. 

lien  of,  not  measured  by  propriety  of  supplies... 

lien  of,  when  arises • 

lien  of,  extends  only  to  goods  which  he  is  bound  to  receive... 

lien  of,  extends  to  stolen  property .- 

lien  of,  extends  to  horses  deposited. 

boarding-house  keeper  is 

INSANE  PERSONS:  See  Persomb  of  Unboukd  Mird. 


INSANITY : 

children  of  marriage  annulled  on  ground  of... 

custody  of  such 

ground  for  annulling  marriage 

proposal  rcYoked  by , 

See  Persons  of  Umsoumd  Mind. 


INSOLVENCY: 

defined 

of  special  partnership,  claims  of  special  partner  on,  subordi 

nate 

of  special  partnership,  preferential  assignments  on,  forbidden 

what  is  equivalent  to,  of  principal  in  guaranty 

of  consignee,  what  is 

consignor  may  stop  goods  in  transit  on,  of  consignor.. 


INSOLVENT : 

debtor,  beneficial  trust  of,  passes  to  assignees  of. 

INSPECTION : 

buyer  has  right  of,  of  thing  sold  with  warranty. 


INSTRUMENTS : 

containing  condition  wrong  joerce,  void 

executing  power  to  be  in  writing 

in  execution  of  power,  deemed  conveyances 

in  execution  of  power,  fraud,  how  affects....... 

affecting  title  to  real  property,  ownership  of. 

certain  non-negotiable  written,  transferable 

by  married  woman,  void  unless  acknowledged,  how 

by  attorney  in  fact,  void  unless  executed,  how 

distinction  between  sealed  and  unsealed  abolished 

in  writing  prima  facie  import  consideration 

burden  of  proof  of,  showing  wy  t  of  sufficient  consideration 

to  support,  lies  where 

evidencing  title  declared  by  judgment,  how  proved  for  record 

what  shall  not  be  recorded.. 

proved  by  other  than  subscribing  witness,  how  recorded 1 
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709 
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INSTRUMENTS:     {Continued,) 

executed  nnder  power  of  attorney,  when  deemed  recorded 

execution  of,  proof  of,  how  made^ 

ib 

subsequent  recording  of  prior,  void  as  to  subsequent 

when  deemed  recorded 

recording,  execution  and  acknowledgment  of,  affecting  home- 
stead  

implied  warranty  on  sale  of  written,  executory 

Rbal: 

enumerated 

witnesses  not  necessary  to  their  validity 

when  maybe  recorded -.... 

effect  of  execution  of,  by  married  woman 

authority  of  agent  to  execute  executory,  to  be  in  writing 

mortgage  of  real  property,  for  what  purpose  deemed 

^BAUDULKHT  : 

when  void  against  purchasers 

when  not  void  against  purchasers 

power  to  revoke,  when  deemed  executed 

ib 

other  provisions  concerning 

when  void  against  creditors 

may  be  valid  in  favor  of  purchaser 

can  be  avoided  by  judgment  creditor  only 

Unrscordbd  : 

valid  as  between  parties  and  privies  thereto.... 

when  void 

purchase  from  subsequent  grantee  without  notice  prior,  valid., 
holder  of  recorded   instrument  presumed  in   good  faith,  as 

against  holder  of 

actual  notice  of,  by  holder  of  subsequent  recorded,  evidence 

of  bad  faith 

circumstances  to  rebut  that  presumption ■ 

void  as  against  encumbrances 

INSULT: 

right  of  protection  from 

INSURABLE  INTEREST: 

in  general,  defined 

may  consist  in  what 

carrier  or  depositary  has 

mere  contingency  or  expeetancy  is  not. 

measure  of. 

essential  to  validity  of  insurance 

must  exist  at  what  time.„ 

effect  of  transfer  of. 

effect  of  transfer  after  loss 

effect  of  transfer  in  one  of  several  things 

effect  of  transfer  between  joint  owners,  etc 

effect  of  change  of,  by  death 

in  life  or  health  insurance,  who  has 

Is  MiiyirB  Insdrakcb: 

of  owner  of  ship 

^f  owner  of  ship  covered  by  bottomry  bond 

of  owner  of  ship,  in  freightage 

of  owner  of  ship,  in  freightage  under  charter  party 

of  owner  of  ship,  in  profits^ 

of  owner,  under  charter  party.... 

INSURANCE : 

defined 

what  may  bo  subject  to... 


43 


1164 

237 

1183 

242 

1187 

243 

1203 

247 

1218 

250 

1240 

253 

1774 

346 

1092 

223 

1098 

225 

1160 

236 

1181 

242 

1732 

339 

2942 

501 

1227 

251 

1228 

251 

1229 

251 

1230 

251 

1231 

252 

3439 

582 

3441 

583 

3442 

683 

1201 

247 

1202 

247 

1204 

247 

1206 

247 

1207 

248 

1208 

248 

1209 

248 

11 


2546 

447 

2547 

447 

2548 

447 

2549 

447 

2550 

447 

2551 

447 

2552 

448 

2553 

448 

2554 

448 

2555 

448 

2557 

448 

2556 

448 

2763 

475 

2659 

461 

2660 

461 

2662 

461 

2663 

462 

2664 

462 

2665 

462 

2527 

445 

2531 

445 

696 


INDEX. 


Sootion. 


INSURANCE  :     {Continued,) 

usual  kinds  of • 

parties  to,  defiDed 

parties  to«  who  may  be 

ib ^ 

by  mortgageor  in  faror  of  mortgagee,  effect  of. 

0  void  if  iDsared  has  no  interest.....* 

when  interest  mast  exist. • • 

change  of  interest  suspends 

change  of  interest  after  loss  does  not  suspend 

change  of  interest  in  thing  separately  insured  does  not  sus- 
pend, as  to  other  things 

change  of  interest  by  succession  does  not  a^oid 

change  of  interest  from  one  joint  owner,  etc.,  to  another,  doe* 

nut  avoid 

^  concealment  in,  defined 

concealment,  ground  for  rescission 

what  must  be  communicated  in 

what  need  not  be  communicated  in... —.*,•» 

what  is  deemed  material  in m 

what  parties  to,  are  bound  to  know 

right  to  information  in,  how  waived.. 

what  information  not  necessary  to 

fraudulent  concealment  of  facts  concerning  warranty,  avoids 

parties  to,  not  bound  to  state  matters  of  opinion 

representation  in,  oral  or  written , 

representation  in,  when  made... 

representation  in,  how  interpreted 

representation  in,  when  deemed  a  promise m...... 

representation  in,  how  affects  policy.. 

representation  in,  may  be  withdrawn,  when 

representation  in,  refers  to  whU  time...M 

representation  in,  upon  belief 

,'  representation  in,  when  deemed  false 

representation  in,  false,  ground  for  rescission..... .'. 

representation  in,  materiality  of,  how  determined. , 

policy  of,  defined....* , 

policy  of,  must  specify  what. ..••..... 

I.  policy  of,  whose  interest  covered  by , 

policy  of,  may  provide  for  avoidance , 

policy  of,  in  favor  of  agent,  etc.,  how  expressed 

policy  of,  in  favor  of  partner,  etc.,  how  expressed 

policy  of,  general  description  in,  to  whom  applicable 

policy  of,  may  be  framed  for  benefit  of  successive  owners..... 

policy  of,  not  transferred  by  transfer  of  thing  insured , 

policy  of,  open,  defined , 

policy  of,  valued,  defined 

J  policy  of,  running,  defined , 

policy  of,  effect  of  receipt  in • , 

policy  of,  agreement  not  to  transfer  claim  under,  void.......... 

policy  of,  warranty  in,  defined , 

policy  of,  form  of  warranty  in , 

express  warranty  must  be  in  policy 

express  warranty  defined 

warranty  may  relate  to  past,  present  or  future... 

warranty  as  to  future,  defined 

warranty,  performance  of,  when  excused , 

warranty,  breach  of,  material  ground  for  rescission............. 

warranty,  breach  of  immaterial,  does  not  avoid. 

warranty,  breach  of,  without  fraud,  effect  of. 

premium  of,  when  earned 

premium,  return  of,  when  due 

premium,  return  of,  when  not  due. 

premium  on,  when  none  allowed 
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INSURANCE :     ( CoHtinued.) 

premiam  on,  in  case  of  over-inBaranee... 

premium  on,  contribution  to 

ib 

penU,  what  covered  by 

perils,  lose  incurred  by  reicuo  from,  covered  by 

perils  excepted  from.... 

perils  caused  by  fraud,  when  not  covered  by 

notice  of  loss  under,  must  be  given «. 

notice  of  defects  or  delay  in,  how  waived 

proof  of  loss  under,  what  must  be  given 

proof  of  defects  or  delay  in  notice  of  loss,  how  waived 

proof  of  loss  by  certificate,  when  excused ^ 

double,  defined 

double,  contribution  under 

reinsurance,  defined 

reinsurance,  what  must  be  communicated  on 

reinsurance  presumed  to  be  against  liability 

reinsurance,  original  insurer  has  no  interest  in 

special  partnership  not  allowed  to  carry  on  business  of 

of  lotteiy,  forbidden 

Marik  B : 

defined.... 

insurable  interest  under 

insurable  interest,  owner  of  ship  has 

insurable  freightage,  when 

expected  freightage,  when  insurable 

insurable  interest  under  charter  party,  wbon  begins.. 

insurable  interest  in  profits • 

insurable  interest  of  charterer  of  ship 

what  must  be  communicated  in 

what  information  is  material  in i^ 

when  persons  insured  by,  presumed  to  have  informatinn 

effect  of  certain  eonoealmenta  upon .'. 

representation  wilfully  false,  avoids 

eventually  false,  does  not  avoid 

warranty  of  seaworthiness  implied 

warranty  of  seaworthiness,  when  complied  with 

meaning  of  "  seaworthy/'  in  respect  to  insurance 

ib : 

warranty  of  seaworthiness,  effect  of. 

different  degrees  of  seaworthiness,  as  contemplated  by  policy 
of. 

ib 

warranty  of  neutrality,  effect  of. • ,. 

voyage  covered  by,  how  determined^ 

ib 

voyage,  deviation  from,  defined 

voyage,  deviation  fVom,  when  proper 

voyage,  deviation  from,  when  improper '.....• 

voyage,  deviation  from,  effect  of 

loss  under,  total  or  partial... 

ib 

actual  or  constructive  loss  under 

actual  total  loss  under^. , 

oonstruotive  total  loss  under... , 

actual  loss,  when  presumed , , 

on  cargo,  eto.,  when  voyage  is  broken  up 

abandonment  unneceuary  upon  actual  total  loss.*.... 

loss  of  profits,  when  presumed 

eovers  expenses  of  reshipment  in  certain  cases... 

of  profits,  when  recoverable 

ib 
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INSURANCE:     (Cotttinued,) 

freo  of  ATeroge,  effect  of. 

against  total  loss  only,  effect  of. 

abandonment  nnder.. 

measure  of  indemnitj  under 

▼aluation  in  policj  of»  when  oonclusi^e 

valuation  in  policy  of,  when  applicable  to  partial  loss 

valaation  in  policy  of,  apportioned 

valuation  in  policy  0f,  of  profits 

measure  of  indemnity  under  open  policy  of • ^* 

measure  of  indemnity  in  ease  of  damage 

measure  of  indemnity  where  expenses  are  incurred 

measure  of  indemnity  for  general  average ..• 

measure  of  indemnity  where  insured  entitled  to  contribution., 
measure  of  indemnity  in  ease  of  partial  loss  of  ship,  ete 


FiBi: 

effect  of  concealment  or  false  representation  upon 

effect  of  alteration  in  thing  upon 

ib 

how  affected  by  acts  of  insured 

measure  of  indemnity  under. 

LiFB  AMD  Health  : 

when  may  be  payable ^ 

who  may  be  insured  by 

may  be  transferred,  etc.,  to  person  having  no  interest.. 

notice  of  transfer  of,  not  neoessary 

measure  of  indemnity  under 

does  not  pass  to  assignee  for  benefit  of  oreditors 

ship's  manager  cannot  bind  owners  to 


INSURANCE  COMMISSIONER : 

articles  of  insurance  incorporation  to  be  filed  with  .. 


INSURANCE  CORPORATIONS: 

maybe  formed 

articles  of  incorporation  to  be  submitted  to  Insurance  Oom- 
missioner 

to  comply  with  requirements  of  Title  on  Inturanee  Commi* 
noner  (Political  Code) 

subscription  to  capital  stock 

purchase  and  conveyance  of  real  estate 

policies,  how  issued  and  by  whom  signed 

dividends,  of  what,  and  when  declared 

Directors  liable  for  loss  on,  in  certain  cases 

Fire  and  Marine  :  • 

capital  stock 

payment  of  subscription 

certificate  of,  of  paid  up  capital  stock  to  be  filed , 

property  which  may  be  insured 

funds  may  be  invested,  how 

rate  of  risk 

amounts  to  be  reserved  before  making  dividends 

ib 

Mutual  Li/e,  Health  and  Accident : 

capital  stock 

guarantee  fund 

of  what  guarantee  fund  shall  consist... 

what  it  constitutes 

deficiency  in  capital  stock 

declaration  of  fixed  capital  to  be  filed , 

guarantee  notes  and  interest,  how  disposed  of. 

insured  to  be  entitled  to  vote , 

may  invest  in  what  securities 

number  of  Directors  may  be  altered,  how | 


2711 
2712 


2736 
2737 
2739 
2740 
2741 
2742 
2743 
2744 
2746 
2746 

2762 
27&3 
2754 
2756 
2756 

2762 
2763 
2764 
2766 
2766 
3470 
2389 


296 


286 

296 

413 
414 
415 
416 
417 
418 

423 
424 
425 
426 
427 
428 
429 
430 

437 
437 
438 
439 
439 
440 
441 
442 
443 
444 


463 

468 
468 
471 
471 
471 
472 
473 
472 
472 
47S 
473 
473 
473 

474 
474 

474 

474 

474 

474 
476 
476 
475 
476 
690 
426 


66 


61 

66 

94 
96 
96 
96 
96 
96 

96 
97 
97 
98 
98 
98 
98 
99 

99 
99 
100 
100 
100 
101 
101 
102 
102 
102 


INDEX. 


699 


Section. 


Page. 


INSURANCE  CORPORATIONS :    ((7otilifiiie<i.) 

limitation  to  the  holding  of  8took........v 

premiums,  how  payable... 

to  furnish  Insurance  Commissioner  certain  facts 

no  stamp  required  on  eontraot  of  accident  insurance, 


INSURED : 

Pbrson : 

defined • .....••. 

who  may  be • 

must  have  insurable  interest 

effect  of  change  of  interest  upon  rights  of... 

ib .». 

ib 

ib 

ib 

ib.. • 

what  must  be  communicated  by 

not  answerable  for  truth  of  information,  when 

effect  of  naming,  in  policy • 

effect  of  vague  description  of,  in  policy 

agreement  not  to  transfer  claim  of,  after  loss,  void 

statement  in  policy  concerning,  is  warranty 

entitled  to  return  of  premium,  when 

ib 

ib., 

when  not 

wilful  act  of,  not  covered  by  insnranoe 

must  give  notice  of  loss......** 

what  proof  must  be  given  by • 

may  require  payment  fVom  any  insurer  when  doubly  insured.. 

has  no  interest  in  reinsurance 

In  Murine  Inturanee  :  • 

presumed  to  know  of  loss,  when 

'  effect  of  false  representation  by 

entitled  to  payment  without  abandonment,  when 

may  abandon,  when 

agents  of,  are  agents  of  insurer,  after  abandonment 

not  obliged  to  a]bandon 

may  recover  proportion  of  profits,  when 

may  recover  whole  loss  from  insurer,  subrogating  him  to  right 

of  contribution....* 

/»  Firt  JnMuranee: 

what  acts  of,  do  not  avoid  policy 

Thing  : 

lottery  or  lottery  prise  cannot  be... 

against,  what  may  be 

effect  of  change  of  interest  In 

ib 

ib 

ib 

ib 

ib.., 

transfer  of,  does  not  transfer  policy 

statement  in  policy  concerning,  is  warranty 

exposure  of,  to  peril,  entitles  insurer  to  premium 

liability  of  insurer  for  loss  incurred  in  rescue  of 

total  loss  of,  defined. 

may  be  abandoned,  when 

belongs  to  insurer  after  abandonmenL 

belongs  to  insurer  after  payment  for  total  loss 

valuation  of 

in  fire  insurance,  effect  of  alteration  in 

ib 
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INSURED :     ( Caniinued.) 

in  fire  ineuranoe,  effect  of  alteration  in.... :..... 

interest  in,  when  muft  exist 

INSURER : 

defined 

who  may  be 

effect  of  assent  of,  to  transfer  of  insurance  to  mortgagee 
what  must  be  communicated  by 

ib 

ib 

ib 

may  rescind  for  fraudulent  concealment.. 

breach  of  warranty  exonerates,  when 

entitled  to  premium,  when 

must  return  premium,  when •  

must  contribute  to  return  of  premium,  when.. < 

liable  for  what  losses 

ib ., 

ib 

ib... 

notice  of  loss  must  be  given  to 

notice  of  loss,  what  defects  in,  waived  by 

delay,  when  waived  by 

must  contribute  on  double  insurance 

reinsurance  by • • 

In  Marin  b  Insurancb: 

exonerated  by  certain  concealments.. 

may  rescind  for  false  representation .-. 

not  liable  for  loss  after  deviation 

liability  of,  when  voyage  broken  up 

ib 

liability  of,  for  profits...... 

liability  of,  for  partial  loss. 

ib 

ib 

abandonment  to 

paying  as  for  total  loss,  entitled  to  all  that  remains 

agents  of  insured  act  for,  a/ler  abandonment... 

mere  silence  of,  is  not  acceptance  of  abandonment 

of  ship,  what  belongs  to,  after  abandonment. 

how  liable,  on  refusal  to  accept  abandonment 

liability  on  loss  of  profits 

liability  on  damage  of  thing  insured 

liability  for  repairs 

liability  for  contribution  by  insured 

liability  where  insured  has  claim  for  contribution 

liability  for  partial  loss  of  ship,  etc 

may  rescind  for  fraud  in  valuation 

In  Firb  IirsuRANCB : 

may  rescind  for  alteration,  when... 

In  Life  Insurancb  : 

notice  of  transfer,  etc,  to,  unnecessary • 

INSURRECTION : 

involuntary  deposit  may  be  made  in  case  of...... 

duty  of  depositary  in  such  case v 

INTEMPERANCE : 

habitual,  defined... 

habitual,  ground  for  divorce 

INTENTION : 

to  desert,  not  always  co-exist  with  separation 
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350 
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INTENTION:     (Continued.) 

to  desert,  not  to  be  inferred 

to  desert,  bow  may  be  eatablished 

of  author  of  power,  to  be  followed  in  iU  exeontion. .. 

of  grantor,  how  ascertained  in  ambiguous  grant 

of  testator  to  govern  interpretation  of  will.. 

ib 

of  testator,  bow  ascertained 

overrules  grammatical  oonstmction 

overrules  technical  meaning 

substantial  compliance  with,  sufficient. 

to  make  ademption,  must  be  made  in  writing 

to  extinguish  old  obligation  necessary  in  novation.... 

such  presumed,  when.... 

to  deceive,  an  essential  element  of  fraud 

of  parties  to  govern  interpretation  of  contract. 

of  parties,  bow  ascertained • 

of  parties,  when  a^Ecertained  by  the  language 

of  parties,  when  ascertained  by  the  writing  alone 

of  parties  to  revision  of  contract  so  as  to  conform  to. 

of  parties,  how  ascertained  in  revision 

superior  to  terms  of  written  contracti  when 

general  terms  to  be  restricted  by  main 

particular  clauses  subordinate  to  general 

words  inconsistent  with,  to  be  rq'ected 

presumption  of,  to  destroy  or  cancel  contract. 

of  trustor,  necessary  to  creation  of  trust. 

fraudulent,  a  question  of  fact 


INTEREST : 

In  Pbopkrty  : 

none,  unless  specified  in  the  Code. 

ib 

absolute 

qualified , 

joint , 

partnership  


in  common. 


present •. ...»., 

future „ 

future  rights  of  posthumous  children  in , 

future,  pass  by  transfer 

ib 

future,  none,  unless  specified , 

future,  how  defeated 

ib 

Aitare,  when  not  defeated , 

ib 

future  vested 

future  contingent. 

future  contingent,  may  be  alternative , 

fttture  contingent,  not  void  because  improbable. 

perpetual 

limited , 

mere  possibility  of,  not  transferable , 

when  void  for  suspending  alienation , 

in  personal  property,  how  protected 

in  real  property  called  estate , 

chattel 

what,  affected  by  transfer , 

time  of  creation  of , 

metier  of,  destroys  servitude 

in  ship,  how  transferred 

in  existing  trust,  how  transforre^l 
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26 
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1317 
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1370 

277 
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1324 
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1531 
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306 
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1637 

824 

1638 
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1639 
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1640 
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1648 
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1650 
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1653 
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1699 
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2221 

463 

3443 
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162 

702 

162 

679 

169 

680 

159 

683 

159 

684 

160 

685 

160 

689 

160 

690 

160 

698 

161 

699 

161 

700 

162 

703 

163 

739 

166 

740 

166 

741 

166 

742 

166 

694 

161 

695 

161 

696 

161 

697 

161 

691 

161 

692 

161 

700 

162 

716 

163 

947 

199 

701 

162 

765 

171 

1083 

222 

749 

167 

811 

178 

1135 

233 

1135 

233 
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INTEREST:    {Continued.) 

certain.  Id  remainder,  not  affected  by  death  of  devisee... 
tnietee  must  give  beneficiary  notice  of  his  acquisition  of.. 

transfer  of,  when  a  mortgage 

Of  Monry  : 

defined • 

in  bequest  of  moneyi  when  accrues.. 

on  legnoies ;••• 

application  of  payments  to • • 

stopped  by  offer  of  performance........... 

annual  rate  of • 

legal  rate  of. • • • 

ib ..,.. 

when  becomes  part  of  principal 

on  judgment 

when  trustee  may  be  required  to  pay 

ib 

rate  on  loan  under  bottomry • 

rate  on  loan  under  respondentia 

rate  on  amount  of  protested  foreign  bilL. 

as  damages 

as  damages,  in  actions  other  than  contract 

as  damages,  limit  of  rate  of,  by  contract..... 

acoeptauce  of  principal  waives 

compound,  defined • ..« • 


INTERPRETATION : 

of  the  Code • 

of  words  and  phrases 

of  representation  in  insurance 

of  agreement  to  indemnify 

of  guaranty 

of  suretyship 

of  negotiable  instruments 

maxims  of. 

Of  Graht  : 

how  made • < 

in  what  consists 

of  limitations ••< 

by  aid  of  recitals 

of  ambiguous  language »..'... 

against  grantor. ...■. 

to  give  consistency  to  all  parts 

of  irreconcilable  provisions 

of  words  of  description 

of  words  of  inheritance 

Of  Wills  : 

according  to  intention 

to  be  confined  to  written  will. 

rules  of,  to  be  observed 

several,  to  be  taken  together 

all  parts  to  be  considered  in 

latter  part  controls 

distinct  clause  not  affected  by  indistinct. 

in  case  of  nmbiguity  or  doubt 

words  to  be  taken  in  ordinary  sense , 

words  to  receive  operative  construction.. 

technical  words 

technical  words  not  necessary 

to  avoid  intestacy , 

of  devise,  etc.,  of  real  property,  etc....... 

of  devise  of  residue  of  real  property 

of  devise,  as  referring  to  time  of  death... 
of  devise  or  bequest  to  a  class • 
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INTERPRETATION :     {Continued.) 

of  words  of  donation  and  limitation 

of  directions  for  oon version 

by  what  law  governed 

Op  Oblioatioms: 

general  rules  for ••••• 

of  conditions  involving  forfeiture ••< 

Op  Contracts: 

to  be  uniform 

to  effectuate  mutual  intention 

to  ascertain  intention... 

to  be  governed  by  language  used 

to  be  governed  by  written  words 

exception  incases  of  fraud 

entire  contract  to  l>e  considered  in 

several  contracts  to  be  taken  together  in... 

to  be  favorable  to  its  validity 

according  to  ordinary  sense  of  words 

technical  words  in 

what  law  governs .••• 

by  surrounding  circumstances 

subject  matter  to  be  oonsidered  in ... 

to  be  restrained  by  its  object.. 

uncertainty  in,  to  be  construed  against  whom... 
ib 

general  intent  to  prevail  in. 

original  and  written  parts  in,  to  prevail 

repugnances  in 

inconsistent  words  to  be  r^ected  in 

what  stipulations  implied  in 

incidents  to  contract  implied  in 

in  respect  to  time  of  performanee. 

time,  when  deemed  essential  in 

See  Dbpihitions. 

INTERPRETER : 

may  be  employed  in  taking  acknowledgments... 

INTESTATE : 

property  of,  how  applied  to  payment  of  debts.... 

property  of,  how  distributed 

ib.. •• « 

if  illegitimate  child  dies,  mother  is  successor 

See  SnccBSfliOK. 

INUNDATION : 

voluntary  deposit  may  be  made  in  case  of 

duty  of  depositary  in  sueh  case..... 

INVENTOR : 

rights  of 

rights  of  subsequent 

See  Product  or  the  Mind. 

INVENTORY: 

of  separate  property  of  wife. 

effect  of  filing  such 

non-entry  of  property  therein  evidence  of  what 

specific  legatee  must  make  and  deliver 

assignor  for  benefit  of  creditors  must  make 

ib 

INVESTMENT : 

of  trust  money,  by  trustee 
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INYOLUNTART  DEPOSIT  :    See  Dbposit. 

ISLANDS : 

ownership  of,  newlj  formed  in  nayigable  stream 

ownership  of,  newly  formed  in  annavigsble  stream^ 

ISSUE : 

death  withoat,  defined 


J 

JETTISON: 

defined •*• 

in  what  order  made - 

bj  whom  made 

loss  by,  how  borne 

loss  by,  called  general  average  loss 

loss  of  cargo  stowed  on  deck 

application  of  rules  concerning » 

See  Gbnbral  Avbbaob. 
JOINT: 

ownership  may  be 

interest,  defined 

obligation  may  be 

obligation,  contribution  between  parties  to 

and  several,  obligation  may  be 

and  several,  contribution  of  parties  to 

and  several,  contract,  when  presumed  to  be 

debtors,  effect  of  performance  by  one  of  several 

debtors,  efiect  of  release  of  one  of  sereral 

creditors,  effect  of  performance  to  one  of  several..... 

creditors,  eflfect  of  directions  by  one  of  several 

owners,  delivery  of  deposit  to,  how  made 

service,  how  performed  after  death  of  Joint  employ^ 

interest,  change  in,  does  not  affect  insurance 

drawees,  presentment  to «w 

JUDGE: 

order  of,  for  adoption 

of  Probate  Court,  may  consent  to  apprenticeship  of  child  when 

of  Court  of  reoord,  may  take  acknowledgments,  etc 

duty  of,  where  ezeoution  issues  against  homestead 

may  order  deposit  of  $5,000  out  of  proceeds  of  homestead  sale 
See  CouMTT  JuDGB ;  District  Judqb;  Court. 

JUDGMENT : 

may  be  obtained  affirming  validity  of  iharriage. • 

children  of  marriage  to  be  annulled,  to  be  specified  in 

effect  of,  annulling  marriage ^ 

against  corporations,  how  satisfied 

attornment  to  stranger  by  virtue  of,  valid..... 

instruments  evidencing  title  declared  by,  bow  acknowledged 

for  record 

interest  on 

of  dissolution  of  partnership,  partner  entitled  to 

recovery  of,  by  creditor  against  surety,  effisct  of 

against  indemnitee,  when  conclusive  against  indemnitor 

lien  ..n » 

of  rescission m....... 

of  cancellation 

JUDICIAL  SALE : 

implied  warranty  on 

pledgee  may  foreclose  right  of  redemption  by 
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540 
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JUSTICE  OF  THB  PEACE : 

may  give  consent  to  apprenticing  child,  when.., 

may  order  meetings  of  corporations,  when 

may  take  proof  or  acknowledgment  of  instmmeDts,  in  what 
limits. 


K 


KEEPING:    See  Dbposit  fob  Ebbpihg. 

XKO  PLEDGE : 

necessary  to  validity  of  ratification 

of  principal  not  necessary  to  create  guaranty. 


LAND: 


State,  and  appniienanee  thereto,  when  granted  to  corporation 

ih 

ib 

when  such  reverts  to  the  State 

is  real  property 

defined 

limitation  on  leases  of  agricaltnral 

hardens  and  servitudes  on 

ib 

right  of  flooding,  an  easement.. 

See  Rbal  Pbopbrtt. 


LAND  AND  BUILDING  CORPORATIONS : 

may  be  formed... 

how  organised 

may  borrow  money 

powers  and  object  of.. 

may  insare  the  lives  of  members  and  debtors. 

may  own  what  real  estate 

by-laws  may  provide,  what 

annual  report 

liability  of  shareholders  for  debts. 

consolidation  and  transfer  of  business 


minors  and  married  women  may  hold  stock, 


LANDLORD : 

relation  of,  how  terminated  at  will 

when  may  re-enter  on  property.. , 

when  may  collect  double  rent 

ib 

grant  by,  valid  without  attornment  by  tenant .... 
attornment  to  stranger  void,  without  consent  of., 

must  repair,  when 

tenant  may  repair  at  expense  of,  when 

acceptance  of  rent  by,  renews  lease 

tenant  must  inform,  of  adverse  proceedings  in.... 

must  not  let  room  in  parts. 

See  Innkbbpbb. 


LAPSE  OF  TIME : 

defined ^ 

in  action  for  divorce,  establishes  certain  presumptions. 

89 
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147 
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792 
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IiAPSB  OF  TIME  :    (Cfmtimted.) 

preiumptioni  arising  from,  may  bo  rebutted 

ininffieient  to  bar  action  in  divoroe  to  be  aiiirmatlTely  stated 

in  complaint. 

proposal  to  contract,  when  revoked  by 

partnership  dissolved  by 

does  not  extinguish  lien 

extinguishes  bottomry  lien 

does  not  legalise  nuisance 


LAW 


defined 

Common,  the  rule  of  decision  In  Courts  of  this  State. 

of  nations,  part  of  Common  Law 

domestic  or  municipal,  part  of  Common  Law 

no  Common  Law  where  law  is  declared  by  the  Code... 

goreming  personal  property 

performance  excused  if  prevented  by... 

mistake  of,  defined 

mistake  of  foreign,  is  mistake  of  fact... 

interpretation  of  will  to  be  governed  by,  what.... 

interpretation  of  contract  to  be  governed  by,  what.... 

certain  things  implied  in  contract  from. 

ib •••  ..••• •••.•• ••• 


*r...« 


advantage  of,  when  may  be  waived 

does  not  interpose  between  those  equally  in  the  right  or 

equally  in  the  wrong 

gives  preference  to  the  vigilant. 

respects  form  less  than  substance 

never  requires  impossibilities 

neither  does  nor  requires  idle  acts 

disregards  trifles 


LAWFUL : 


object  of  contract  must  be 

consideration  of  contract  must  be... 

contract  to  be  interpreted  so  as  to  make  it..». 


LEASE: 


of  agricultural  lands,  limitation  of , 

of  town  or  city  lots,  limitation  of. , 

for  life,  rent,  how  recovered  on 

power  may  be  granted  to  owner  for  life  to  make  certain 

construction  of  certain  powers  to... 

power  to  owner  for  life  to  make,  not  transferable... 

such  maybe  released 

mortgages,  by  party  having  power  to 

for  term  of  more  than  one  year,  a  real  instrument 

for  term  of  more  than  one  year,  witness  not  necessary 

validity 

tenant  not  liable  for  breach  of  condition  of,  without  nottee  of 

grant.. 


to 


LEOACT 


gift,  when  treated  as 

specific 

demonstrative 

annuity •« 

residuary 

general 

Eroperty,  how  applied  to  payment  of. 
ow  applied  to  payment  of  debts 

to  kindred,  etc.,  chargeable  only  after  others. 

abatement  of 


126 


32 


131 

34 

1587 

816 

2460 

432 

2911 

496 

3027 

61« 

5490 

692 

Z 

2 

5 

2 

6 

3 

6 

3 

r 

3 

946 

199 

1511 

302 

1578 

316 

1579 

315 
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1643 
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717 

163 
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160 

924 
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LBQAOY :    (  OonHuued,) 

■peciflo,  title  passes  by.... 

IK>sseesiOD  of,  how  obtained..... 

ib„ 

for  life,  inventory  to  be  given, 

of  inoome,  wben  acorues.. 

maybe  satisfied. 

when  doe 

interest  on 


LBGATSE : 

death  of,  before  testator,  nullifies  sach  testamentary  dispo- 
sition  

for  life  must  make  inventory,  etc 

liabUity  of,  for  tesUtor's  debts.. 


LEGISLATION  : 

eannot  be  restrained  by  ii^nnotion. 


LEGISLATURE : 

^         may  examine  affairs  of  eorporation... 


LEGITIMAQT : 

of  ohildren  of  annulled  marriage., 
of  ehildren  of  divoreed  marriage.. 

ib.. 

ib 

presumption  of. 

of  children  bom  out  of  wedlock... 
who  may  dispute^ 


LENDER : 

rights  of,  under  bottomry 

ib 

Fob  Ubs: 

retains  title  to  thing  lent 

entitled  to  increase  of  thing  lent.. 

consent  of,  neeessary  to  loan  by  borrower 

must  indemnify  borrower,  when 

ib 

may  require  return  of  loan  at  any  time 

Fob  Bxchaxob: 

cannot  require  borrower  to  return  thing  lent  bisfore  time  agreed 

upon.. M 

Ov  Mohbt: 

entitled  to  what  interest • 

ib 

ib 

•  See  LoAB. 


LESSEE: 


of  real  property,  rights  of,  as  against  assigns  of  lessor. 
See  HiBBB. 


LETTER : 

upon  hire  must  secure  quiet  possession  to  hirer, 
remedies  of,  against  hirer  misusing  property.... 

may  terminate  hiring,  when 

Of  Rbal  Pbopbbtt: 

must  put  it  in  proper  condition,  when 

must  repair  it,  when 

liable  to  hirer  for  certain  expenditures •, 

aoceptanoe  of  rent  by,  renews  lease,  when 

tenant  must  inform,  of  adverse  prooeedings 
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89 


84 

23 

1387 

287 
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193 
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3026 
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1885 

359 
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1894 

360 
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860 
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364 
864 
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LETTER:    {Continued.) 

Op  Pbrsokal  Propbett: 

must  deliver  it  to  hirer 

moft  secure  hirer  in  quiet  eDJoyment 

must  put  it  in  proper  condition 

must  repair  it,  when 

must  bear  extraordinary  expenses,  when, 
liable  to  hirer  for  certain  expenditnres.... 
See  Hiiujici. 


LETTER  OF  CREDIT: 

defined • 

may  be  addressed  to  whom 

writer  of,  liable  to  whom. 

writer  of,  liable  without  notice,  when 

writer  of,  liable  only  for  credit  duly  giren........ 

general,  defined 

general,  any  person  may  gire  credit  under.  «... 
general,  several  persons  may  give  credit  under. 

special,  defined 

when  deemed  continuing  guaranty 

credit  given  must  agree  with  terms  of 

See  QUARARTTJ   SURRTT. 


LETTERS : 

ownership  of  private. 


LETTERS  PATENT  : 

may  be  recorded  without  further  proof  or  acknowledgment.., 
effect  of  recording ••••.•••. 


LETTERS  TESTAMENTARY: 

who  entitled  to. 

executor  not  to  act  till  he  has  obtained 


>••.>•«.«•. 


LIABILITY : 

of  minors  and  persons  of  unsound  mind,  for  wrong.. 

extent  of  such... 

on  other  than  Code  Covenants  depends  on  whRt 

of  persons  acquiring  property  of  decedent....... 

of  factqr  to  principal • 

factor  cannot  relieve  himself  from 

of  shipmaster  on  abandonment  of  ship 

of  depositary,  for  damage  arising  from  wrongful  use  of  depoolu 
of  depositary,  for  damage  arising  from  negUgenoe. 

of  innkeepers .« •— « 

innkeepers,  when  excused  from 

of  finder  of  lost  property 

carrier  may  terminate  his,  how , 

of  inland  carrier  for  loss,  etc 

of  marine  carrier  for  loss,  etc 

ib 

of  trustee  miugling  trust  Ainds. 

of  trustee,  fo^  breach  of  trust 

ib 

of  partners ••• 

ib .... 

of  one  held  out  as  partner 

ib 

indemnity  against.......... 

of  guarantors 


LIBEL: 


defamation  effected  by.. 


1966 

258 

1966 

3«8 

1966 

S68 

1966 

S«S 

1966 

268 

1968 

368 

2868 

469 

2869 

486 

3880 

486 

2866 

496 

2886 

496 

2882 

490 

2882 

496 

2883 

496 

2861 

469 

2884 

496 

2868 

496 

986 


44 


266 


1169 

236 

1166 

236 

1371 

27t 

1378 

27? 

36 

16 

36 

16 

1119 

231 

1127 

232 

2629 

876 

2030 

378 

2041 

386 

1836 

363 

1840 

364 

1869 

866 

1880 

366 

1886 

367 

212¥ 

389 

2104 

396 

2197 

396 

2198 

399 

2238 

466 

2237 

406 

2238 

406 

2442 

431 

2U3 

431 

2444 

431 

2446 

431 

2778 

479 

»•■*  •••••• 

463 

11 
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Section. 


Page. 


LIBEL: 


LICENSE 


LIEN: 


{Continued.) 

defined 

See  pRiviLSOBD  Publioatioh. 

9 

m 

marriage 

marriage*  original  to  be  filed  with  County  Recorder. 

copy  of  marriage,  may  be  given  to  pariiee. 

of  ships  provided  by  Aot  of  Congress. 

See  Marbia«b. 

defined. 

certain,  inelnded  in  term  **  encnmbrances.'' 

homestead  liable  for  certain 

seaman  not  to  lose  his,  by  agreement... 

aocessory  to  some  obligation 

general,  defined 

special,  defined 

right  of  holder  of;  in  certain  case. 

what  contracts  are  subject  to  law  of 

how  created 

by  operation  of  law  does  not  exist  untU  performance  due 

may  be  created  upon  future  interest. 

may  be  created  as  security  for  future  obligation 

cannot  transfer  title. « 

does  not  imply  any  personal  obligation 

confined  to  original  obligation 

does  not  limit  creditor's  right  to  enforce  obligation  secured 

thereby ....•- 

holder  of,  not  entitled  to  compensation  for  trouble 

holder  of,  may  pledge  its  subject  to  extent  of  lien 

priority  of,  according  to  creation 

priority  of  mortgage  orer  other 

priority  of,  order  ef  resort  incase  of. 

redemption  from,  who  has  right  of 

redemption  from,  when  inferior  lienor  has  right  of 

redempUon  from,  how  made..... 

redemption  from,  cannot  be  restrained 

extinguished,  how 

extinguished  by  sale  or  conTersion  of  subject. 

not  extinguished  by  lapse  of  time 

not  extinguished  by  partial  performance  of  obligation 

extinguished  by  restoration  of  subject. to  owner 

of  seller  of  real  property 

of  seller^  how  waired • 

of  seller,  against  whom  ralid 

ef  seller  of  personal  property 

of  buyer  of  real  property...... 

for  serrioes  on  personal  property... 

of  manufacturer,  repairer,  etc.,  of  personal  property 

of  innkeeper 

extent  of,  of  innkeeper 

of  innkeeper,  how  arises.... 

of  innkeeper,  extends  to  stolen  property ....» 

of  innkeeper,  extends  to  horses  brought  by  guest 

boarding-house  keeper  has t 

of  factor.. ••.•••••• 

of  banker.... • 

of  shipmaster...... 

of  carrier  for  freightage... • 

of  earrier  for  fare. • ;.....• 

of  mates  and  seamen 

of  sheriffs  and  similar  offioers.. 


45 


11 


69 

19 

H 

20 

74 

20 

966 

201 

2872 

491 

1114 

230 

1239 

253 

2052 

381 

2909 

496 

2874 

492 

2875 

492 

2876 

492 

2877 

492 

2881 

492 

2882 

492 

2883 

493 

2884 

493 

2888 

493 

2890 

493 

2891 

493 

2892 

494 

2893 

494 

2990 

610 

2897 

494 

2898 

494 

2899 

494 

2903 

495 

2904 

495 

2905 

495 

2889 

493 

2910 

496 

2910 

496 

2911 

496 

2912 

496 

2913 

496 

3046 

518 

3047 

518 

3048 

518 

3049 

518 

3050 

518 

3051 

519 

8052 

519 

3054 

519 

3055 

519 

3056 

520 

*8058 

520 

3059 

520 

3060 

520 

3061 

520 

3062 

521 

3063 

521 

2144 

392 

2190 

398 

8064 

521 

8065 

521 
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LIEN :    {ContiHutd,) 

of  attorney •>• < 

of  Jadgment... 

of  mechanio 

upon  ships  for  debts 

eDforeement  of. 

stoppage  in  transit  as  mode  of  enforoement. 

does  not  revoke  prior  will ^ 

for  flreigbtage,  ship's  manager  oannot  give  np 

of  partner  upon  partnership  property 

on  what  mortgage  is < 

mortgage  on  property  adversely  held  has  precedence  over  what 

of  pledge  is  dependent  on  possession 

damages  for  conversion  of  property  subject  to». 

debt  may  be  preferred  in  assignment  for  benefit  of  creditors... 
Bee  Bottomry;  Mobtoaob;  PLKPea;  Rbspohdextia; 
Stoppagb  vx  Tramsit. 

LIENOR  : 

can  have  no  title  to  snl^jeet  of  lien • 

oannot  hold  property  for  other  claims 

may  collect  debt  without  enforcing  lien 

not  entitled  to  compensation  for  trouble,  ete^. 

must  resort  to  funds,  in  what  order... • ..•• 

inferior,  may  redeem.. 

inferior,  may  be  subrogated,  when... 

conversion  of  property  by,  extinguishes  lien.. 

restoration  of  property  to  owner  oy,  effect  of...... • 

may  pledge  to  extent  of  lien... ......•• 

Bee  MoBTaAOBB ;  Plbdgbb. 

LIFE  INSURANCE :     See  Ikbubamob. 

LIGHTS : 

to  be  kept  on  shipping ••... 

LIMITATION : 

of  claim  of  aliens  to  inherited  property... 

of  leases  of  certain  real  property.. 

ib.. 

of  successive  estates  for  life 

clear  ^nd  distinct  in  grant,  not  controlled  by  other  words.. . . 
words  of,  in  wiH 

LIMITATION  OF  ACTIONS : 

of  action  for  divorce... ,. 

ib - 

to  recover  stock  sold  at  delinquent  sale 

against  Directors  for  indebtedness  of  corporations. 

LINEAL  WARRANTEES : 

abolish  ed..M 

LIQUIDATED  DAMAGES: 

when  contract  may  fix,  for  breach.. -. 

LIQUIDATION  : 

of  partnership,  partner  must  act  in  beet  faith  in 

of  partnership,  who  may  act  in 

of  partnership,  who  may  not  act  in., 

of  partnership,  powers  of  partners  in 

of  partnership,  what  partner  may  do  in ••••. 

See  Pabtbbbship. 


SOM 
8067 
3068 
8069 
8070 
8070 
1301 
2389 
2405 
2928 
2929 
2988 
8838 
8463 


Note. 


521 
521 
521 
622 
522 
522 
266 
425 
427 
498 
498 
510 
565 
585 


2888 

493 

2891 

493 

2892 

494 

2893 

494 

2899 

494 

2904 

495 

2904 

495 

2910 

495 

2913 

496 

2990 

510 

204 


en 

158 

717 

163 

718 

164 

774 

172 

1066 

220 

1335 

271 

124 

31 

127 

32 

347 

81 

337 

78 

1127 


1671 


SU 


sss 


2411 

427 

2459 

433 

2460 

435 

2461 

435 

2462 

4U 
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Page. 


LITERARY  CORPORATIONS : 

may  be  formed 

See  CoBPOBAnoHB. 


LOAN: 

Fob  Use: 

defined 

does  not  tranafer  title 

borrower  ander,  mait  use  what  oare 

ib 

ib 

borrower,  when  to  repair  injuries 

,  borrower,  how  must  nse  thing  lent 

borrower,  must  not  re-lend 

borrower,  when  to  bear  expense 

borrower,  duties  of,  on  termination  of. 

lender  under,  liable  for  defeets 

lender  may  require  return  of  thing  lent ■ 

lender,  when  may  terminate 

Fob  ExcHAHes : 

defined 

ib 

transfers  title 

oontract  of,  eannot  be  modified  by  lender 

certain  provisions  apply  to i 

Op  Monbt  : 

defined 

to  be  repaid  in  current  money 

maybe  for  reward 

reward  for,  called  interest 

annual  rate  of  interest. 

legal  interest  for ..  .. 

ib 

intereat,  when  becomes  part  of..... 

interest  on  judgment 

Urdbb  Bottomry  : 

defined ; 

rights  of  lender  of 

rate  of  interest  on 

when,  becomes  due....... 

LODGINGS : 

for  what  term  presumed  to  be  hired 

rent  of,  when  payable..... 

innkeeper's  lien  for,  Aimished  guest, 

See  Ihhkbbpbr. 

LOSS: 

occasioned  by  collision  of  shipa,  how  apportioned 

of  thing  deposited,  obligations  of  depositary  thereon 

innkeeper,  when  not  liable  for,  of  quest's  property 

employer  must  indemnify  employe  for,  caused  by  negligence 

of  former 

by  jettison,  how  borne 

ib 

liability  of  inland  carrier  for. 

liability  of  marine  carrier  for 

in  partnership,  share  of  partners  in... 

in  partnership,  agreement  for  division  of,  when  implied 

partner  to  be  Indemnified  for  certain 

insurer  liable,  for  what 

insurer  liable  when  incurred  in  rescue  from  peril 

insurer  liable  when  caused  by  negligence 

insurer  not  liable  for,  when  caused  by  peril  not  insured  against 
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01 


1884 

359 

1886 

359 

1886 

869 

1887 

359 

1888 

369 

1889 

359 

1890 

359 

1891 

359 

1892 

360 

1896 

860 

1893 

360 

1894 

360 

1896 

360 

1902 

361 

1903 

861 

1904 

361 

1905 

861 

1906 

861 

1912 

362 

1913 

362 

1914 

362 

1915 

362 

1916 

362 

1917 

362 

1918 

362 

1919 

363 

1920 

363 

3017 

514 

3023 

516 

3022 

516 

8026 

516 

* 

1944 

366 

1947 

367 

3054 

• 

619 

973 

203 

1838 

364 

1860 

356 

1971 

37« 

2151 

393 

2152 

398 

2194 

399 

2197 

S99 

2403 

426 

2404 

427 

2412 

428 

2626 

457 

2627 

458 

2629 

468 

2628 

468 
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LOSS:    {Ooniinued,) 

insarer  not  liable  when  cansed  by  tnnd  of  iniared 

nodoo  of,  must  be  given 

defect!  in  notice,  how  waired 

delay  in  notice  of»  bow  waired m 

Uhdbb  Mabixb  Ikburahob  : 

may  be  total  or  partial 

when  partial - 

total,  may  be  aotnal  or  oonitmctiTe...., 

total  aotnal,  defined 

total  oonstmotiTe,  defined 

aotnal,  when  pretnmed .'. 

notice  of  abandonment  not  neoessary  on  ...«.•... 

ininrance  oonflned  to,  does  not  cover  oonBtrnotire  loM 

of  profits,  not  recoverable  without  abandonment  of  goods 

free  of  average,  defined * 

bow  estimated  nnder  open  policy...; 

effect  of  total,  on  contract  of  bottomry • 

See  Ihbdraxob. 


LOTTBRT : 

insuring  prohibited. 


2629 
2033 
2835 
2636 

2701 
2702 
2703 
2704 
2705 
2706 
2709 
2712 
2710 
2711 
2741 
3025 


2532 


LUGGAGB : 

defined 

common  carrier  of  persons  must  carry,  when 
common  carrier  of  persons,  how  must  oarry... 

liability  of  common  carrier  for.. 

common  carrier  must  deliver,  where 

common  carrier  has  lien  upon,  for  fkre 


LUNATICS :    See  Pbrsohs  or  Unsouwd  Mixd. 


M 

MAIL: 

notice  of  dishonor  may  be  given  by • , 

notice  of  dishonor  to  be  sent  by,  when 

notice  of  dishonor  excused  when  there  is  no 

MALES: 

nnder  twenty-one  are  minors 

of  eighteen  and  upwards  capable  of  marrying.. 

MALICB : 

in  libel  and  slander  (m«  Noie  to  See,  44,  p,  11). 
interest,  as  damages,  may  be  given  in  case  of.., 
exemplary  damages  allowed  in  case  of. 

MANUFAOTURB: 

agreement  to,  not  required  to  be  in  writing 

implied  warranty  on  sale  of 

ib 

MANUFACTURING  CORPORATIONS ; 

may  be  formed ., 

See  CORPOBATIOIIB. 

MARINB  CARRIER :    See  Cabbibb. 
MARINE  INSURANCE :    See  Ixbubamcb. 
MARKS : 


3144 
3148 
3155 


17 
56 


3288 
3304 


1740 
1769 
1770 
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468 

468 
459 
469 

4M 
468 

487 
487 
487 
487 
487 
488 
488 
488 
471 
516 


446 


2181 

397 

2180 

897 

2181 

9n 

2182 

897 

2183 

897 

2190 

398 

implied  warranty  of  genuineness  of,  on  goods  sold 


•••••• *•••••••• 


1773 


MS 
634 
636 


7 

18 


566 
568 


341 
346 
346 


61 
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MARRIAGE : 

stains  of  minors  changed  to  that  of  adnlts  by  solemnisation  of 

defined — what  constitntes • 

who  are  capable  of  consummating..... 

proof  of,  how  made.... 

when  void  fh>m  incapacity  to  contract ...« < 

when  Toid  from  fraud  or  force • 

ineestuous... •••••< 

between  whites  and  negroes,  etc.,  roid > 

subsequent,  when  roid 

pardon  for  felony  does  not  restore  rights  of. 

promise  of,  subject  to  same  rules  as  other  contracts 

damages  for  breach  of  promise  of. < 

contracted  without  the  State. J 

executory  contract  of,  must  be  in  writing 

'         how  solemnised • • 

license 

by  whom  solemnised 

no  particular  form  for  solemnisation  of. • 

substantial  requisites  for  solemnisation  of. 

eertificate  of •••• 

oertificate  of,  to  parties  and  County  Recorder 

declaration  of,  how  made ••.; *. < 

action  to  affirm  unsolemnised.. 

husband  not  liable  for  debts  of  wife  eontracted  before. , 

when  may  be  annulled 

action  to  annul,  when  and  by  whom  commenced 

children  of  annulled 

custody  of  children  of  annulled.  ••.. m.« < 

effect  of  judgment  of  nullity  of.. 

dissolution  of.. • ••••• 

legitimacy  of  issue  after  dissolution  of. 

releases  firom  parental  authority 

of  ward,  supersedes  guardian 

restraint  upon,  when  void 

ib.. 

effect  of,  upon  will  made  preyious..... 

ib... A 

ib 

See  HuBBAHD  ahd  Wipi;  Nulutt;  Diyobou. 

MARRIAGE  SETTLEMENTS: 

how  executed 

•  to  be  acknowledged  and  recorded 

effect  of  recording  or  non-iecording.. • > 

minor  may  make 

real  instruments 

witness  not  necessary  to  validity  of.. > 

MARRIED  WOMAN  : 

as  sole  trader.. 

may  become  corporators,  offloers  and  members  of  certain  cor- 
porations  < 

shares  of  stock  of,  how  transferred 

dividends  payable  to • 

may  hold  stock  in  homestead  corporations. > 

may  hold  stock  in  savings  and  loan  corporations 

may  hold  stock  in  land  and  building  corporations. 

may  execute  power,  when.M 

ib 

may  create  estate  by  virtue  of  vested  power 

general  and  beneficial  powers  to 

grant  by,  void,  unless  acknowledged,  how.. 

power  of  attorney  of,  void,  unless  acknowledged,  how.. 

90 


20 

65 

66 

67 

68 

68 

69 

60 

61 

62 

63 

8329 

64 

1624 

68 

69 

70 

71 

72 

73 

74 

76 

76 

176 

82 

83 

84 

85 

86 

90 

194 

204 

254 
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1676 

1297 

1298 

1299 


184 
186 
186 
187 
1092 
1098 


188 


8 

16 
16 
17 
18 
18 
18 
18 
18 
18 
19 
564 
19 
321 
19 
19 
20 
20 
20 
20 
20 
21 
21 
40 
22 
23 
23 
24 
24 
24 
43 
44 
62 
163 
330 
265 
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267 
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41 
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42 
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225 
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285 

60 

325 

75 

325 

75 

561 

130 

675 

136 

648 

150 

897 

190 

898 

191 

914 

193 

917 

193 

1093 

224 

1094 

226 

714 
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MARRIED  WOMAN:     {Continual.) 

acknowledgmoQt  by,  to  instrament.^ 

acknowledgment  by,  form  of  oertificato  of. 

effect  of  conveyance  by...... 

may  dispose  of  separate  property  by  wilL.. 
8ee  WiFS. 

MARSHALLING  ASSETS : 

order  of. , 

lb 


MASCULINE  GENDER : 

words  used  in,  inolnde  the  feminine^* 

MASONIC  FRATERNITT: 

may  hold  what  amonot  of  real  estate 


MASTER  AND  SERVANT : 

mutaal  right  of  protection  between < 

ib 

contract  of  apprenticeship  between 

relation  of,  iu  general...... ..••.. 

renewal  of  relation  between 

relation  between,  how  may  be  terminated 

See  Emplotbb  ;  BvPLorli;  Sbrvaht;  Sbbyiob. 

MATS  : 


power  of  master  of  ship  over 

defined 

how  engaged  and  discharged.. 

if  vessel  is  unseawortby,  may  reHise  to  servo  on 

when  wages,  etc.,  of,  begin 

wrongfnlly  discharged,  may  recover  for  his  wages 

disabled  on  voyage,  entitled  to  his  wages 

cannot  ship  goods  on  his  own  account .... 

embexslement  or  iiguries  by 


•••..*•. 


MATERIALITY  : 

of  representation  in  insurance,  how  determined., 
of  concealment  in  insurance,  how  determined..., 


MATERIALS : 

ownership  of  personal  property  by  uniting,  of  several  owners. 

ownership  of  thing  formed  by  one  out  of,  of  another... 

ownership  of  thing  formed  by  uniting  inseparable 

agreement  to  manufacture,  where  manufacturer  owns 

MATURITY : 

Court  may  decree  payment  of  debt  before,  when 

apparent,  defined. • 

apparent,  of  bill  payable  at  sight 

apparent,  of  promissory  note  payable  at  sight....... 


MAXIMS 


of  jurisprudence, 


MAYOR: 


may  take  acknowledgment  and  proof  of  iDstrnments. 


MEASURE : 

of  insurable  interest  in  property 

of  indemnity  under  marine  insurance... 

of  indemnity  under  fire  insurance 

of  indemnity  under  life  and  health  insuranoe. 


1170 

341 

1180 

341 

1181 

242 

1272 

361 

2899 

494 

S433 

683 

S582 

607 

696 

*  139 

48 

13 

49 

13 

264 

55 

2009 

376 

2012 

876 

2015 

37T 

2037 

379 

2048 

3SI 

2050 

881 

2051 

381 

2055 

383 

2057 

383 

2062 

383 

2064 

383 

2065 

383 

2581 

483 

2565 

456 

1030 

315 

1028 

•314 

1029 

314 

1740 

341 

2976 

508 

8132 

531 

3134 

531 

8135 

531 

1170 


3547 
3736 
3756 
3764 


565 


447 

471 
474 

475 
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Seotion. 


PH»* 


HBASURE  OF  DAMAGES :    Sm  Damages, 


MBCHAKICS'  LIEN: 

when  regQlatecL, 


MEBTIKOS :    See  Corporatioms. 

MEMBERS :    See  Corporatiors. 

MEMORANDUM : 

on  oontraet  for  tele  of  penonml.propertj. 

on  oontTROt  for  sale  of  real  property 

of  aaetioneer,  binding  on  parties^ 

of  anotioneer  to  oont^,  what..... 


MENAGE : 

defined • , 

will  procured  by,  void....... 

^eouMnt  to  contract  obtained  through,  Toidable. 

ib 

See  DuRBBs;  Urour  Irplvrrcr. 


MERCHANDISE : 

implied  warranty  aa  to  quality  of... 

ib .• 

ib ^ 


MERGER : 


of  interesta,  when  deetroyi  eervitude.. 
of  interests,  when  destroys  hiring...... 

of  declarations  of  trust. 


MESSAGES,  CARRIER  OF :    Se6  Carrirr. 
MINES : 


property  in,  is  real  property 

persons  working,  not  to  iigure  improrements  on  land.. 

persons  working,  to  gire  bonds  not  to  eommit  injuries  to  im- 

proTcments • .^ 

persons  may  work,  after  crops  thereon  have  been  harvested... 

partnership  in 

meeting  to  levy  assessments  on,  how  called 

notice  to  copartners  in,  how  served... 

assessment  on,  how  levied.. 

shares  in,  forfeited  on  failure  to  pay  assessment. 

sales  of  delinquent  shares  in,  how  and  when  made^ 

limit  to  assessments  on 

additional  assessments  on,  when  may  be  levied 


S068 


1739 
1741 
1798 
1798 


1570 
1S7S 
1567 
1689 


1768 
1769 
1771 


811 
193S 
2264 


MINORS : 


who  are .......•• •••••• 

periods  of  minority,  how  calculated 

status  of,  how  changed  to  that  of  adults 

by  laws  of  other  State  or  country,  how  deemed  in  Uiis  State.. 

custody  of • 

cannot  give  a  delegation  of  power • 

may  hold  certain  oflees 

contracts  may  be  made  by,  subject  to  disaffirmance 

when  may  disaffirm 

cannot  disaffirm  contract  for  necessaries 

cannot  disaffirm  certain  obligations 

liable  for  wrongs 

not  liable  for  exemplary  damages 

how  may  enforoe  their  righta^ •....*• 


621 


340 

34 

349 

349 


312 
261 
311 
331 


845 
345 
345 


178 
365 
407 


662 

157 

1409 

285 

1410 

286 

1410 

286 

2516 

442 

2517 

442 

2518 

442 

2519 

443 

2519 

443 

2620 

443 

2521 

444 

2521 

444 

17 

7 

18 

7 

20 

8 

23 

8 

25 

8 

26 

8 

27 

8 

28 

8 

29 

9 

30 

9 

31 

9 

85 

10 

36 

10 

87 

10 
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MINORS:    (Ooniinued,) 

when  eapable  of  odnrammating  marriage 

wife  entitled  to  earnings  of,  living  witU  her,  apart  from  hag- 
band •«... •..•.......•... 

capable  of  eontraoting  maniage,  may  make  marriage  settle- 
ment  - 

may  apprentice  themielvesy  how... « 

■harei  of  stock  of,  may  be  represented  at  meeting  of  oorpora- 
tion 

property  of,  how  may  be  acquired  by  corporations 

may  hold  stock  in  homestead  corporations 

may  hold  stock  in  savings  and  loan  oorporations.. 

may  hold  stock  in  land  and  building  corporations 

when  his  wages  may  be  paid  to  him.... 

restraints  upon  marriage  of,  allowed 

ib 

allowance  ont  of  fdnd  may  be  made  for  support  of 

may  eontract,  to  what  extent 

See  Child. 


>*••••*.*.  .••..... 


MISBEPRBSENTATI0)7 : 

by  depositary,  when  renders  him  liable 

^stee  mast  not  benefit  by 

partner  mast  not  benefit  by ».... 

Araadalont,  by  debtor,  as  to  valoe  of  pledge,  effect  of.......... 

contact  obtained  through,  cannot  be  specifically  enforced.... 

SccDbcsit;  Fraud;  Bxphssirtatioh. 

MISTAKE : 

in  will,  how  corrected 

consent  to  contract  given  by,  voidable ^, 

may  be  of  fact  or  of  law 

of  fact,  defined : 

of  law,  defined 

of  foreign  law,  is  mistake  of  fact 

in  written  contract,  to  be  disregarded 

agreement  for  compensation  does  not  take  away  right  to  re* 

scind  for,  when 

thing  obtained  through,  most  be  restored,  when ...., 

ib .*. 

thing  gained  by,  held  in  trust ^-.... 


MIXTURE : 

of  trust  fond  by  trustee,  effect  of. 
ownership  of  things  formed  by.... 

ib , 

ib , 


MONET : 

performance  in  respect  to,  called  paymenL.. 

offer  to  pay,  bow  to  be  made 

exchange  of,  by  what  rules  governed 

implied  warranty  on  exchange  of.. 

investment  of  trust,  by  trustee.^ 

negotiable  instrument  must  be  made  payable  in. 
interest  of  (sea  Ihtbbebt  op  Mohbt). 
loan  of  (see  Loam). 

MONUMENTS : 

coterminous  owners  bound  to  maintain  


MORAL  OBLIGATION: 

how  far  a  good  consideration. 


M 

1< 

176 

40 

187 

41 

2U 

54 

312 

71 

873 

ST 

661 

ISO 

676 

135 

648 

150 

212 

40 

710 

103 

1676 

330 

726 

105 

1667 

310 

1838 

364 

2228 

404 

2411 

427 

2999 

611 

8391 

575 

1340 

272 

1667 

311 

1676 

314 

1677 

314 

1678 

315 

1679 

315 

1640 

334 

1690 

331 

1712 

335 

1713 

335 

2224 

404 

2236 

405 

1026 

214 

1029 

214 

1030 

215 

1478 

297 

1600 

301 

1804 

349 

1807 

350 

2261 

408 

3088 

624 

841 


1606 


181 


318 
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MORALS : 

ooDtraci  oontraiy  to  good,  nnlawftil^ 

MORTGAGE : 

power  of  sale  in,  when  deemed  part  of  secnritj 

by  party  haring  power  to  lease.. 

effeot  of  each. 

homestead  liable  for  eertain 

factor  cannot,  property  of  principal 

MOBTGAOB  IN  GkRERAL  : 

defined 

nature  of  lien  of 

priority  of  lien  for  price. •• 

transfer  as  secnrity,  deemed  a 

bottomry  and  respondentia  not  governed  by  law  of. 

absolute  transfer  may  be  shown  to  be,  when 

what  may  be  subject  to 

property  in  adverse  possession  subject  to 

power  of  sale  may  be  given  by. 

power  of  sale  under,  is  a  trust 

a  lien  upon  what. ,\ 

on  property  adversely  held,  effect  of. 

does  not  entitle  mortgagee  to  possession.. 

may  be  foreclosed 

person  bound  by,  may  not  impair  seourity 

RsAL : 

defined 

how  created •• 

form  of 

not  a  personal  obligation 

who  must  satisfy,  after  succession  or  devise 

how  acknowledged  and  recorded 

presumed  to  be  acquired  in  good  faith.. 

title  acquired  subsequent  to,  inures  to  mortgagee 

what  must  be  reoorded  as 

recording  assignment  of... 

how  disf^arged 

lb.... '. 

ib 

penalty  for  not  acknowledging  satisfaction  of. 

PXBSOMAL : 

defined 

property  subject  to 

growing  crops,  etc.,  subject  to 

how  created  i 

power  of  attorney  to  execute 

form  of 

must  be  authenticated 

must  be  reeorded.M 

certain  provisions  applicable  to  recording.. 

time  allowed  for  recording 

of  property  in  transit,  where  recorded , 

of  property  of  common  carrier,  where  recorded 

property,  when  exempt*firom  operation  of 

ib 

ib 

recording  of,  is  notice  to  whom.... ....( 

when  void  against  creditors,  etc........ 

huw  satisfied.. 

mortgagee  may  foreclose..... 

remedy  of  creditor  of  mortgageor  under.. , 

remedy  of  creditor  of  mortgagee  under 

provisions  concerning,  do  not  apply  to  ships............ 


1667 


828 


894 

190 

928 

195 

929 

195 

1239 

253 

2368 

422 

2919 

497 

2920 

497 

2898 

494 

2921 

497 

2922 

498 

2923 

498 

2921 

497 

2925 

498 

2926 

498 

2927 

498 

2928 

498 

2929 

498 

2930 

499 

2931 

499 

2932 

499 

2936 

499 

2987 

500 

2938 

500 

2939 

500 

2940 

501 

2941 

501 

2944 

501 

2945 

501 

2946 

502 

2947 

502 

2948 

502 

2949 

502 

2950 

502 

2951 

503 

2956 

504 

2957 

504 

2958 

504 

2959 

504 

2960 

504 

2961 

504 

2962 

505 

2963 

505 

2964 

506 

2967 

506 

2967 

506 

2968 

506 

2969 

506 

2970 

507 

2971 

507 

2972 

507 

2973 

507 

2974 

607 

2975 

508 

2976 

508 

2977 

508 

2978 

508 
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MORTGAOBE : 

power  of  isle  to,  when  deemed  part  of  leeari^ 

when  entitled  to  exeoatlon  of  power..... 

when  inoladed  in  the  term  "  purchaser  for  value" 

inraranee  by  mortgageor  for  benefit  of. 

insaranoe,  effect  of  mortgageor'i  action... • 

may  be  vetted  with  power  of  sale.. 

not  entitled  to  possession  of  property 

may  aequire  possession  by  new  agreement.. 

may  foreclose  right  of  redemption,  how 

ieonrity  of,  not  to  be  impaired  by  person  whose  interest  is  sub- 
ject to  lien : 

subsequently  acquired  title  inures  to : 

how  may  discharge  mortg&ge 

ib 

penalty  for  not  acknowledging  satisfaction  of. 

time  allowed  for  travel  to  Recorder's  office 

property  in  transit  from  possession  of  personal  property  mort- 
gaged  

of  personal  property  may  foreclose  right  of  redemption 

of  personal  property,  remedy  of  oreditors  of..... 

See  MoRTOAGi. 

MORTQAQEOR: 

insurance  by,  payable  to  mortgagee 

effect  of  acts  of,  on  insurance  for  benefit  of  mortgagee 

property  held  adversely  to,  may  be  mortgaged 

may  agree  to  change  of  possession 

rigbt  of,  to  redeem  may  be  foreclosed 

of  real  property  not  personally  bound  by  mortgage. 

heir  of,  must  satisfy  mortgage 

title  subsequently  acquir^  by,  inures  to  mortgagee 

remedy  of,  in  case  mortgagee  reAises  acknowlMlgment  of  sat- 
isfaction  

of  personal  property,  effect  of  his  removing  thing  mortgaged. 

personal  mortgage,  when  void  against  oreditors  of.... 

ib 

right  of,  of  personal  property,  to  redeem  may  be  foreclosed... 

remedy  of  creditors  of. 

Bee  MoBTeAOB. 

MOTHER: 

of  illegitimate  unmarried  minor  is  entitled  to  his  custody..... 
father  cannot  transfer  custody  of  child  without  written  eon- 
sent  of. « 

See  Parbmt  ahd  Child. 

illegitimate  cbild  cannot  be  adopted  without  consent  of.. 

oonsent  of,  when  necessary  to  apprenticeship  of  child. 

of  illegitimate  child  succeeds  to  his  property. 

MUNICIPAL  CORPORATIONS  :    See  CoRPOBAnoiiB. 

MUNIMENTS : 

Sheriff's  grant  and  encumbranoes  are,  of  same  title 

MUTUALITY : 

of  fraud 

defined 

of  intention,  contract  to  be  interpreted  so  as  to  give.. 
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1580 
1036 


894 

IM 

929 

195 

1200 

246 

2541 

446 

2542 

446 

2920 

49S 

2930 

499 

2930 

499 

2931 

499 

2982 

499 

2945 

bOi 

2948 

502 

2949 

S02 

2951 

503 

2966 

506 

2970 
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2975 
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2977 
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2541 

446 

2542 

446 

2925 

498 

2930 

490 

2931 

499 

2939 

50O 

2940 

501 

2945 

501 

2951 

503 

2970 

507 

2971 

507 

2973 

607 

2975 

508 

2976 

508 

200 

44 

197 

4S 

224 

47 

265 

54 

1388 

282 

248 


311 
815 
324 
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N 

NAHB: 

of  witDesaes  to  marriiigv  to  be  indorsed  on  eeiiiilente 

of  oorpomtions  to  be  stated  in  articles  of  incorporation... 

error  in  articles  of  incorporation  coneedSing,  does  not  invali- 
date..  

notice  of  change  of  partnership.  Is  sufficient  notice  of  disso- 
lution  

fictitious,  when  may  be  used 

ib ^ 

oertifieato  of  change  of  partnership,  to  be  filed  and  published 

County  Clerk  to  keep  register  of  partiMnhip 

See  FiCTiTiouB. 

NAVIGATION : 

domestic -••... 

foreign - 

rules  of 

rules  of,  prescribed  by  the  U.  8.  Board  of  Inspectors.... 

collision  from  breach  of  rules  of 

ib 

See  OoLLiBiov. 

NECESSARIES : 

minors  and  persons  of  unsound  mind  cannot  disaffirm  con- 
tract for..'. 

neglect  of  husband  to  provide,  for  wife,  ground  for  divorce... 

furnished  to  child,  when  parent  liable  for 

furnished  to  child,  when  parent  not  liable  for 

NEGLIGENCE : 

degrees  of 

slight.. 

ordinary.. 

gross 

wUful 

private  rights  may  be  lost  by 

wilful,  of  husband  to  provide  for  wife,  ground  for  divorce 

wilful,  ground  for  annuling  indentures  of  apprenticeship 

liability  for .♦. 

liability  of  depositary  for 

»»> I 

liability  of  innkeeper  for 

borrower  to  repair  ii^uries  caused  by  bis 

hirer  to  repair  injuries  caused  by  his 

employer  must  indemnify  employ6  for  loss  caused  by  former's 

responsibility  of  employ^  for 

carrier  cannot  exonerate  himself  from  anticipated  liability  to 

be  caused  by  Aiture 

person  claiming  under  ostensible  authority  must  be  free  from 

of  agent,  principal  responsible  for,  when 

shipmaster,  when  responsible  for,  of  employ6s.. 

shipmaster,  when  responsible  for,  of  pilot 

insurer,  when  liable  for  loss  through 

NEGOTIABLE  INSTRUMENT: 

defined  

must  be  for  uncouditional  payment  of  money 

payee  of,  must  l>e  ascertainable,  when.. 

may  be  in  alternative 

date  of. 

may  contain  pledge. 


73 

20 

290 

64 

869 

88 

2454 

483 

246« 

484 

2467 

434 

2469 

485 

2470 

485 

962 

201 

962 

201 

970 

208 

Note 

204 

971 

208 

972 

208 

30 

9 

106 

27 

207 

45 

208 

45 

3559 

608 

3560 

608 

3560 

60S 

8560 

608 

106 

27 

9 

8 

92 

25 

276 

56 

1714 

302 

1838 

354 

1840 

354 

1859 

356 

1889 

359 

1929 

364 

1971 

870 

1990 

378 

2174 

896 

2334 

418 

2337 

419 

2388 

424 

2384 

424 

2629 

458 

8087 

524 

8088 

524 

3089 

524 

3090 

524 

3091 

524 

3092 

524 

720 
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NEGOTIABLE  INSTRUMENT:    (ConHnued,) 

,  mast  not  contain  other  oontraet 

may  bear  any  date 

different  species  of 

interpretation  of,  as  to  time  of  payment 

interpretation  of,  as  to  place  of  payment 

interpretation  of,  when  payable  to  order 

interpretation  of,  when  payable  to  fiotidous  person 

interpretation  of,  when  issued  unindorsed. m. 

when  and  for  what  presumed  to  be  made. 

indorsement  of,  defined......... • 

indorsement  of,  how  to  be  made 

indorsement  of,  may  be  made  on  separate  paper,  when.  ......... 

indorsement  of,  general,  defined 

indorsement  of,  general,  how  made  special.. • •••• 

indorsement  of,  special,  defined..... 

indorsement  of,  special,  how  may  destroy  negotiability 

indorsement  of,  implied  warranty  of. 

indorsement  of,  before  delivery  to  payee,  effect  of... 

indorsement  of,  without  recourse,  effect  of. 

ib 

indorsement  of,  gives  privity  to  contract. 

indorsement  of,  party  making  has  rights  of  guarantor.......... 

indorsement  of,  for  accommodation,  rights  of  par^  making... 

indorsement  of,  without  consideration,  when  binding 

indorsement  of,  in  due  course,  defined.. 

indorsement  of,  in  due  course,  rights  conferred  by 

indorsement  of,  in  due  course,  of  instrument  in  blank...'. 

blanks  in,  may  be  filled  np,  when 

presentment  of,  for  payment,  not  necessary  to  charge  principal 

presentment  of,  how  made ..........m 

apparent  maturity  of,  defined 

surrender  of,  or  proof  of  loss,  etc.,  may  be  required  on  pay- 
ment of i 

dishonor  of,  defined.. 

notice  of  dishonor,  by  whom  given.. 

form  of  dishonor • 

notice  of  dishonor,  how  served.. 

notice  of  dishonor,  how  served  after  death  of  party  notified... 

notice  of  dishonor,  given  in  ignorance  of  death,  valid.. 

notice  of  dishonor,  at  what  time  given 

notice  of  dishonor,  when  to  be  itfailed..... 

notice  of  dishonor,  agent  need  only  give  principal 

notice  of  dishonor,  time  allowed  party  receiving  to  give. 

notice  of  dishonor,  takes  effect,  in  whose  favor 

notice  of  dishonor,  when  excused.. 

presentment  and  notice  of  dishonor  of,  when  excused 

ib 

presentment  and  notice  of  dishonor  of,  delay  in,  when  excused 

presentment  and  notice  of  dishonor  of,  how  waived.. 

how  extinguished 

how  revived  after  extinction 

implied  warranty  on  sale  of. 

duties  of  agent  employed  to  collect... 

See  Bark  Notes  ;  Bill  or  Excharok  ;  Cbrtificatb 
OF  Deposit  ;  Chbcks  ;  Pbovissort  Notbs. 

NEUTRAL  PAPERS : 

implied  warranty  of,  in  marine  insurance 


NEWSPAPERS :    See  Pubuoatioh. 

NOMINAL  CONDITIONS : 

in  direction  for  execution  of  power,  may  be  disr^arded. 


3093 
3094 
1M>96 
3099 
3100 
3101 
8103 
3103 
3104 
3108 
3109 
3110 
3113 
8114 
3113 
3115 
3116 
3117 
3118 
3119 
3120 
3121 
3123 
3123 
8134 
3125 
3120 
Z126 
3130 
3131 
3132 

3137 
3141 
3142 
3143 
3144 
3145 
3140 
8147 
3148 
3149 
3150 
3151 
3155 
3150 
8157 
8158 
3159 
3104 
3105 
1774 
2021 
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535 

m 

525 
535 

525 

53« 

526 

536 

537 

537 

537 

527 

537 

537 

537 

537 

538 

538 

538 

538 

538 

529 

529 

539 

539 

539 

5M 

530 

530 

531 

533 
533 
533 
533 
533 
533 
534 
584 
534 
534 
534 
535 
535 
585 
5S5 
536 
586 
536 
587 
346 
377 


405 


192 
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NOMINAL  DAMAGES : 
when  allowed. . 


NON-RBSIDENT : 

stock  of,  how  transferred 

debtor  beneficial  trust  for^  passes  to  assignees 
alien,  inheriting,  when  must  claim  inheritance. 

NORTHBRLT : 

defined 


NOTARY  PUBLIC : 

may  take  acknowledgment  or  proof  in  the  State 

may  take  acknowledgment  or  proof  odt  of  the  State 

may  take  acknowledgment  or  proof  ont  of  the  United  States. 

offer  of  performance  must  be  made  to,  frhen 

negotiable  iostrument  must  be  presented  to,  when 

bill  of  exchange  payable  at  office  of»  when 

bill  of  exchange  must  be  presented  to,  when 

bill  of  exchange  protested  by,  when 

protest,  how  made  by 

making  protest,  may  give  notice  thereof. 


NOTE  :    Bee  Promissobt  Note  ;  Nbootiabls  Ihstrumxnt. 


NOTICE 


actual,  defined 

constructiFe,  defined 

filing  inventory  of  wife's  property  gives,  of  title 

to  be  given  to  stockholders  of  meeting  to  continue  existence 

of  corporation 

ib 

of  meeting  of  corporation... 

of  assessment  of  stoek 

of  delinquent  assessment 

ib 

ib 

to  tenant  at  will  to  quit,  how  given 

effect  of  such 

by  tenant 

of  intention  to  re-enter,  when  and  how  given.. 

not  necessary  before  action 

rights  of  purchaser  for  value  without 

ib i... 

payment  of  rent  to  grantor  before,  of  grant,  binding  on  grantee 

record  of  instruments  forbidden  to  be  recorded  does  not  impart 

unrecorded  instrument  valid  as  regards  parties  with 

when  vendee  under  purchase  from  subsequent  vendor  takes 
without,  of  prior  instrumenL , 

when  vendee  under  purchase  from  subsequent  vendor  takes 
with,  of 

actual,  when  evidence  of  bad  faith 

certain  instruments  not  to  be  avoided  against  purchaser  with. 

of  selection  of  one  of  several  alternatives  to  ht  given. 

of  selection  of  place  of  delivery  to  be  given 

of  adverse  claim  to  deposit,  to  be  given  to  depositor 

depositary  must  give,  of  deposit  to  real  owner 

depositary  must  give,  of  sale  of  deposit  in  danger  of  perish- 
ing  f 

duty  of  gratuitous  depositary  ceases  upon 

finder  must  give,  of  thing  found 

innkeeper  exempted  from  liability  by  giving  certain.. 


8360 


326 
895 
672 


1074 


569 


75 
190 
158 


238 


1170 

238 

1171 

239 

1172 

239 

14SS 

299 

3131 

530 

8176 

538 

8186 

639 

3226 

545 

3227 

545 

3231 

545 

3565 

604 

3566 

604 

172 

39 

287 

63 

405 

93 

302 

68 

335 

77 

337 

78 

338 

79 

339 

79 

789 

174 

790 

174 

791 

176 

793 

175 

795 

175 

856 

184 

869 

186 

1126 

232 

1162 

236 

1201 

247 

1204 

247 

1205 

247 

1207 

248 

1228 

251 

H49 

293 

1756 

343 

1825 

352 

1826 

852 

1837 

353 

1847 

864 

1865 

357 

1860 

356 

91 
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NOTICE:    ((7oii(tnK«<f.) 

hiring  terminated  by  what .....••. 

tenant  must  give  landlord,  of  advene  proceeding ......... 

hirer  of  real  property  may  repair  after 

hirer  of  personal  property  may  repair  after 

oertain,  terminates  employment 

ib 

of  arrival  of  freight,  to  be  given  to  consignee,  when... 

of  storage  of  freight,  to  be  given  to  consignee,  when... 

trustee  must  give  beneficiary,  of  acquisition  of  adverse  in- 
terests  

to  principal  or  agent,  when  deemed  to  the  other 

of  renunciation  of  partnership,  relieves  partner  from  liability 

personal,  of  dissolution  of  partnership,  when  necessary 

by  change  of  name  sufficient. 

of  dissolution  of  special  partnership 

to  oopartners  in  mines,  how 'served.... 

ib 

what  must  be  given  before  selling  delinquent  shares  in  mines. 

of  loss  under  insurance,  must  be  given 

of  loss  under  insurance,  defects  in,  how  waived 

of  loss  under  insurance,  delay  in,  how  waived.... 

abandonment  of  ship  to  insurer  made  by 

requisites  of  such.... • 

of  transfer  of  life  insurance  policy,  not  necessary,  when 

of  principal's  default,  guarantor  not  entitled  to....... 

to  writer  of  letter  of  credit,  when  necessary 

recording  assignment  of  mortgage  operates  as 

certain,  to  be  given  before  sale  of  pledged  property ~ 

ib ; 

of  sale  of  pledged  property  may  be  waived 

to  carrier  or  depositary  necessary  to  stoppage  in  transit........ 

of  dishonor,  to  be  given  to  indorser • 

of  dishonor,  by  whom  to  be  given 

of  dishonor,  form  of 

of  dishonor,  how  to  be  served 

of  dishonor,  how  served  after  death  of  indorser,  etc 

of  dishonor,  at  what  time  to  be  given ..... 

of  dishonor,  when  to  be  mailed 

of  dishonor  by  agent,  need  only  be  given  to  principal 

of  dishonor  by  party  charged  with,  time  allowed  for 

of  dishonor,  inures  to  benefit  of  other  parties 

of  dishonor,  when  excused m.«...« 

ib 

ib « 

ib 

of  dishonor,  delay  in,  when  excused 

of  dishonor,  may  be  waived 

of  dishonor,  acceptor  for  honor  entitled  to 

of  dishonor,  acceptance  for  honor  does  not  excuse 

of  probable  extent  of  damages,  effect  of. ! 

of  intention  to  quit,  damages  for  holding  over  after 

to  quit,  damages  for  holding  over  after 

before  abatement  of  nuisance,  when  necessary 

HOVATION : 

defined 

how  made 

oonsid^ir&tion  for,  presumed .• 

intent  presumed 

eompleted,  how  operates. 

a  contract.^ 

rescission  of... 


1934 
1948 
1942 
1957 
1996 
1999 
2120 
2121 

2233 
2332 
2417 
2463 
2464 
2609 
2617 
2618 
2620 
2633 
2636 
2636 
2721 
2722 
2766 
2808 
2866 
2972 
3000 
3002 
3003 
3079 
3116 
3142 
3143 
3144 
3146 
3147 
3148 
3149 
3160 
3161 
3166 
3166 
3167 
3220 
3168 
3169 
3206 
3207 
3302 
3344 
3346 
3603 


1630 
1631 
1632 
1633 
1634 
1636 
1636 


366 
367 
366 
368 
374 
374 
389 
389 

406 

418 

428 

433 

433 

441 

442 

442 

443 

468 

469 

469 

469 

470 

476 

483 

496 

607 

611 

611 

612 

623 

627 

633 

633 

633 

633 

634 

634 

634 

634 

634 

636 

636 

636 

644 

636 

636 

642 

643 

668 

666 

666 

694 


306 

366 
306 
806 
306 

306 
306 
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NUISANOE : 

defined , 

notbiog  Authorized  by  statttte  to  be  deemed 

liability  of  sacoessiYe  owners  of 

abatement  ofj  does  not  prejndiee  claim  fbr  damages. 

PvBUO : 

defined...... 

not  legalised  by  lapse  of  time .1.^.. 

remedies  against 

indictment  against,  how  regnlated 

when  private  persoiynay  sne  apon 

may  be  abated,  by  whom  and  how 

ib 

Pbiyatb  : 

defined 

remedies  against : 

may  be  abated,  by  whom  and  how 

only  upon  notice,  when. »...*• 

NULLITT  OF  MARRIAGE: 

oases  where  marriages  may  be  annulled 

action  to  obtain  decree  of,  when  and  by  whom  commenoed.... 

children  of  annulled  marriages 

ib 

effect  of  Judgment  of 

See  DiTOBCB. 

HUNCUPATIVB  WILL: 

how  executed 

requisites  to  make  valid 

proof  of 

probate  of... 

need  not  be  in  writing • 

See  Will. 

o 

OATH: 

defined 

person  solemnising  marriage  may  administer 

of  officer  of  corporation,  on  filin'g  articles  of  incorporation.... 

acknowledgment  may  be  taken  on,  of  credible  witness.. 

officer  taking  proof  of  instmments  may  administer. 

See  AFFiDJiyiT. 

OBBDIBNCB : 

due  from  employ^  to  employer 

due  from  factor  to  principal 

due  from  earner 

due  from  trustee • • 

OBJBCT  OP  CONTRACT :' 

defined 

must  be  lawful,  possible  and  ascertainable 

when  deemed  possible. 

when  illegality  of,  renders  contract  wholly  roid 

when  illegality  of,  renders  contract  partly  void.. 

OBJECTIONS : 

to  offer  of  performanoe,  when  to  be  made « 

OBLIGATION : 

minor  eannot  disaffirm  certain...... 

defined 

how  arise 


3479 
3482 
3483 
3484 

8480 
3490 
3491 
3492 
3493 
3494 
3495 

3481 
8501 
3502 
3503 


82 
83 
84 
85 
86 


1287 
1288 
1289 
1290 
1276 


1501 


31 
1418 
1419 


591 
592 
592 
592 

592 
592 
692 
593 
593 
593 
593 

592 
593 
594 
594 


22 
23 
23 
24 
24 


263 
263 
264 
264 
261 


8588 

607 

72. 

20 

294 

66 

1174 

240 

1190 

244 

1981 

871 

2027 

378 

2115 

.388 

2258 

408 

1595 

317 

1596 

817 

1597 

317 

1598 

317 

1599 

318 

301 


6 
289 

289 
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OBLIGATION:    {Continued,) 

rales  for  intorpretoUon  of. 

kiods  of... • — . 

when  joint •• 

eontribution  between  joint  parties  to 

when  conditional... 

flonditional,  species  of... - 

oonditional»  what  moat  be  done  before  enforcing 

eonditionaU  when  performanoe  of,  ezcosed... 

eonditiunal,  when  eondiUons  of,  roid... -. 

eondiUonal,  inrolring  forfeitare,  how  interpreted...... , 

subject  of  ownership » f, 

how  far,  good  consideration 

implied  warranty  on  sale  of  written  execntory 

not  implied  from  creation  of  lien,...^ 

secured  bj  lien,  may  be  otherwise  enforced.. 

specific  performanoe  of. 

transfer  of  harden  of. 

transfer  of  right  of. , 

alternative,  who  has  right  of  selection 

alternative,  right  of  se&ction,  how  lost , 

alternative,  indivisible m*. 

alternative,  effeot  of  nullity  of  one  or  more , 

general  rales  for  interpreting.. 

Eaetindion  of: 

by  performanoe  (see  Pbrforvahcb). 

by  offer  of  performanoe  (see  Offbr  of  Psrformakcb). 

by  prevention  of  performanoe  (see  Prbybiitjor  of  Pbrform- 
uicb). 

by  accord  (see  Accord). 

by  novation  (see  Novation). 

by  release  (see  Rblbasb). 

by  rescission  (see  Rbboibsior). 

created  by  contract  (see  Comtract). 
Imposbd  bt  Law: 

to  abstain  from  injury.. • 

to  compensate  for  deceit 

to  restore  thing  wrongfully  acquired , 

to  restore  thing  upon  demand ...., 

to  restore  thing  without  demand.....*. , 

to  eompensate  for  negligence 

See  AoBRcr;  Garriaob;  Dbposft;  Bxchahob;  Hir- 
ing; Guaranty;  Indbmnity;  Insurancb;  Lirn; 
Loan;  Nbqotiablb  Instruicbnt;  Partnbrship; 
Sbryicb. 

OCCUPANCY : 

tide  by , 

OCCUPANT: 

may  maintain  action  to  enforce  easement.... .«.• 

OCCUPATION :    Bee  Pobsbsbion. 

ODD  FELLOWS'  ASSOCIATION : 

may  hold  how  much  real  estate m.. 

Soe  Corporations. 

OFFBR : 

to  contract,  acceptance  of,  how  made , 

to  contract,  what  is  deemed , 

to  contract,  must  be  absolute , 

to  contract,  may  be  revoked,  when 

to  coDtraot,  how  revoked 

of  guaranty,  not  binding 


1457 
1468 
1448 
1449 
1460 
1461 
1428 


1708 
1708 
U12 
1713 
1714 
1714 


1006 
810 


698 


291 
291 


392 


158 
SIS 
S4« 
483 

494 
572 


292 

293 
293 
293 
299 


336 

336 
336 

336 


211 


m 


139 


1583 

1684 

1685 

1688 

1687 

2796 

481 
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OFFER  OF  PBRFORMANGE  : 

passes  title  to  personal  property  ander  exeentory  agreement 

of  sale 

extinguishes  obligations^ ■ 

extinguishes  obligations  for  payment  of  money,  when 

partiiUy  has  no  effect 

by  whom  made^ 

to  whom  made.... i^.. 

where  may  be  made 

when  must  be  made 

ib 

with  compensation  for  delay 

to  be  made  in  good  faith..... 

must  be  unconditional 

must  be  unconditional,  except  as  to  certain  eases ^. 

party  making,  must  be  able  to  perform 

receipt  may  be  required  upon 

objections  to  mode  of,  when  waived 

thing  offered  need  not  be  produced 

thing  offered  to  be  kept  separate 

thing  offered,  title  to,  vests  in  creditor 

thing  offered,  how  to  be  kept  by  debtor 

effect  of,  on  accessories  of  obligation 

what  excuses.. 

effect  of  refusal  to  accept  performance  made  before 

lien  may  be  redeemed  by 

party  making,  must  be  able  and  willing 

ability  and  willingness,  when  equivalent  to 

of  ooncurrent  conditions,  when  necessary 

of  concurrent  conditions,  when  excused 

by  any  person  exonerates  surety 

OFFICE : 

what,  minors  may  hold,  and  what  may  not 

lawful  exercise  of,  not  to  be  restrained  by  injunction 

OFFICER : 

town,  may  bind  out  child«to  apprenticeship 

Hen  of 

not  to  be  restrained  by  icjunction  from  exercising  his  lawful 

functions 

what»  may  take  proof  and  acknowledgment  of  instruments..... 

lb 

ib 

ib 

taking  proof  or  acknowledgment,  must  indorse  certificate 

ib 

taking  proof  or  acknowledgment,  attorney  in  fact  must  exhibit 

what,  to 

taking  proof  or  acknowledgment,  must  affix  seal  and  signature 
taking  proof  or  acknowledgment,  form  of  certificate  of 

ib 

ib 

taking  proof  or  acknowledgment,  may  employ  interpreter..... 
taking  proof  of  exeeution,  most  have  proof  of  identity  of  wit- 
ness  .'. » 

taking  proof  of  execution,  evidence  must  prove  what,  to 

taking  proof  of  execution,  authorised  to  do  certain  things.... 
Of  Corporations  : 

by-laws  to  regulate  compensation  and  duties  of 

Directors  to  elect  President,  Treasurer  and  Secretary 

proceedings  for  removal  of. 

liability  of,  making  false  certificate,  ete... 

married  women  may  become^.... 


1141 

234 

1486 

298 

1500 

301 

1486 

299 

1487 

299 

1488 

299 

1489 

299 

1490 

299 

1491 

299 

1492 

299 

1493 

300 

1494 

300 

1498 

300 

1495 

300 

1499 

300 

1501 

301 

1496 

300 

1497 

301 

1502 

301 

1503 

302 

1504 

302 

1511 

302 

1515 

303 

2905 

495 

1495 

300 

3189 

530 

1439 

292 

1440 

292 

2839 

487 

27 

8 

3428 

579 

269 

55 

8065 

521 

3423 

579 

1169 

238 

1170 

238 

1171 

239 

1172 

239 

1175 

240 

1176 

240 

1177 

240 

1191 

244 

1176 

240 

1178 

241 

1180 

241 

1182 

242 

1184 

242 

1188 

244 

1190 

244 

305 

69 

808 

70 

309 

70 

816 

73 

285 

60 
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OFFICER:    {Omtimied.) 

oath  of,  on  filing  artielei  of  inoorporaiion.. 
election  to  fill  Ttcaneies.. 


OPERATIVB  : 

eontraot  to  be  interpreted  ao  as  to  make  it. 
will  to  be  interpreted  so  as  to  make  iL...... 


OPINION :  • 

information  as  to  matters  of,  need  not  be  giren  on  insnranee. 

OPPRESSION : 

aToids  eontraety  when ...< 

ib ^ 

exemplary  damages  allowed  in  case  of. -..•«.. 

interest  as  damages  allowed  in  ease  of.. 


294 

318 


IMS 
1326 


2676 


OPTION 


ORAL: 


of  owner  in  confusion  of  goods,  as  to  the  ralue  or  thing  itself. 

as  to  place  of  offering  performanoe,  debtor  has.. 

as  to  delivery,  notice  of  exercise  of,  most  be  given 

how  waived 

of  beneficiary  in  case  of  breach  of  trust  by  trustee 

of  payee,  as  to  class  of  payment  of  negotiable  instrument..... 


transfer  may  be,  when • , 

what  contracts  may  be. ■ 

negotiations  superseded  by  writing... 

contract  in  writing,  may  be  altered  by 

representation  in  insurance  may  be.. , 

wUl  may  be 

declarations  of  auctioneer  cannot  modify  written  conditions 
of  sale , 


73 


S7t 


461 


ORPHANS : 

corporations  may  be  formed  for  maintaining  asylums  for  sup- 
port, etc.,  of. 

in  asylums,  may  be  apprenticed,  how... , 


OSTENSIBLE  AGENCY :    See  Aqbhot. 

OSTENSIBLE  AUTHORITY:    See  Authority. 

OVER-INSURANCE : 

return  of  premium  on,  how  made.. 

retnm  of  premium  on,  effected  by  simultaneous  policies.. .. 

retnm  of  premium  on,  by  suoeessire  policies.. 

See  IjisuRjiKCM. 


1667 

311 

1669 

313 

'3294 

6M 

8283 

666 

1632 

215 

1489 

290 

1766 

343 

1766 

343 

2237 

406 

3090 

524 

1061 

217 

1622 

321 

1626 

322 

1698 

332 

2571 

451 

1276 

261 

1796 


286 

266 


OWNER : 


who  maybe..... 

all  property  has :.... 

of  what  the  State  is.. 

aliens  inheriting,  when  must  claim  as 

rights  of. ,■. 

of  thing,  owns  its  products , 

of  Aiture  estate  may  use  easement,  when 

of  dominant  tenement,  may  enforce  easement 

of  servient  tenement,  may  recover  land  subject  to  easement... 

joint,  defined 

in  common,  defined 1 

in  partnership,  defined 

of  ship,  controrersy  between,  how  determined 1 


348 


61 
64 


26?0 

466 

2621 

467 

2622 

467 

671 

168 

669 

167 

670 

167 

672 

158 

732 

166 

732 

166 

808 

177 

800 

177 

810 

177 

688 

169 

686 

160 

684 

160 

966 
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OWNBR:     (Continued.) 

delivery  of  deposit  to  Joint,  how  made 

in  real  property,  rights  of,  in  water. - ..•• 

in  roRl  property,  rights  of,  as  to  bonndaries 

ib 

in  real  property,  rights  of,  entitled  to  everything  beneath  or 

above  it 

in  real  property,  rights  of,  to  lateral  and  subjacent  support... 

in  real  property,  rights  of,  to  trees 

of  life  estate,  how  may  use  it 

duties  of. 

of  estate  for  years  or  at  will,  rights  of , 

ib 

mutual  obligations  of  coterminous... 

rights  of  coterminous  to  support.. 

remedies  of,  for  injury  done  to  inheritance 

for  life,  estate  of,  when  changed  into  a  fee 

for  life,  empowered  to  make  lease,  cannot  re-transfer  power ... 

for  life,  may  release  such  power 

for  life  or  years,  effect  of  conveyance  by,  in  excess  of  his  estate 

thing  obtained  without  consent  of,  to  be  restored 

depositary  to  give  notice  to  real,  of  thing  deposited.....^ 

finder  of  lost  property  to  give  notice  to 

of  property  found,  may  exonerate  himself  from  claim  of  finder 

effect  of  insurance  by  part... • 

of  ship  (see  Ship  Owhsr). 

OWNERSHIP : 

defined 

what  may  be  the  subject  of 

wild  animals,  when  the  subject  of...... 

modification  of. 

absolute,  defined 

qualified,  defined 

several,  defined ■ 

Joint,  defined 

in  partnership,  defined.   

in  common,  defined 

ib 

of  thing  formed  by  uniting  materials 

conditions  of. 

disposition  of  income  duriag  suspension  of. 

termination  of 

right  to  actoal  possession  creates  legal 

of  product  of  the  mind 

ib 

of  trade  marks  and  signs 

of  good  will  of  business... 

of  title  deeds 

of  fixtures 

of  alluvion....... 

of  thing  formed  by  uniting  property  of  several  owners 

ib 

of  thing  formed  by  one  with  materials  of  another 

finder  of  lost  property  may  require  proof  of. , 

covenant  of,  a  General  Code. 

covenant  of,  defined 

covenant  of,  a  personal  covenant 

covenant  of,  damages  for  breach  of. 

ib 

See  Propebty  ;  Ixtsrbsti  ;  Estatss. 
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980 
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991 

992 

994 
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381 
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179 

181 

179 
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181 
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193 

195 

396 

232 

336 

352 

367 
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453 
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159 

159 

159 

159 

159 

160 

160 
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214 
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PAPER  : 

defined 

PARDON : 

does  not  restore  marital  rights • 

PARENT : 

protected  from  abdaotion  of  child 

may  dispate  legitimaey  of  child 

obligation  of,  as  to  support,  etc.,  of  child 

allowance  to,  for  support  of  child 

has  no  control  over  property  of  child 

remedy  for  abuse  by 

when  authority  of  ceases 

remedy  where,  dies  without  providing  for  support  of  child.... 

when  liable  for  necessaries  famished  child 

when  not  liable  for  necessaries  furnished  child.. 

may  relinquish  services  and  custody  of  child 

right  of,  to  determine  residence  of  child 

when  may  bfing  action  for  exclusive  control  of  child 

when  neither,  has  superior  right  to  control  of  child 

abandoning  child,  presumptively  relinquishes  control  of  it.... 

consent  of  both  necessary  to  adoption  of  child.. 

appointment  of  guardian  by 

consent  of,  when  necessaiy  to  i^prenticeship  of  child..., 

PARENT  AND   CHILD: 

marriage  between,  forbidden 

legitimacy  of  relationship,  between '. 

ib 

reciprocal  duties  of,  as  regards  maintenance 

not  liable  for  each  other's  acts 

contraet  of  either  avoided  by  menace  or  duress  of  the  other.. 

ib 

PARTIAL  PERFORMANCE: 

effect  of. ; 

offer  of,  void 

when  extinguishes  obligation.. 

makes  oral  contract  of  sale  valid,  when.t 

effect  on  guarantor  of  principal's  accepting 

•    does  not  extinguish  lien 

PARTIES : 

consent  of,  necessary  to  marriage 

to  marriage,  who  may  be..... 

to  marriage,  who  may  not  be 

situation  of,  may  be  considered  in  construing  ambiguous 

granc 

to  contract,  who  may  be 

to  contract,  when  minors,  etc.,  may  be 

to  contract,  must  be  capable  of  identification 

to  loan,  may  agree  to  any  rate  of  interest 

to  loan,  may  agree  to  compound  interest 

PARTNER : 

what - 

part  owner  in  ship  or  not 

can  be  admitted  only  by  nnanimons  consent.. 

interest  of,  in  partnership  property 

interest  of,  in  profits  and  losses 

ib 


3669 


63 


606 


18 


48 

IS 

195 

43 

196 

4S 

201 

44 

202 

44 

203 

44 

204 

44 

205 

44 

207 

45 

208 

46 

211 

46 

213 

46 

199 

44 

198 

43 

211 

46 

224 

47 

241 

60 

265 

64 

59 

IS 

193 

43 

194 

43 

206 

46 

214 

46 

1569 

312 

1570 

312 

1477 

297 

1486 

299 

1524 

304 

1741 

341 

2822 

432 

2912 

496 

55 

16 

56 

16 

59 

18 

1069 

220 

1556 

310 

1557 

310 

1558 

310 

1918 

363 

1919 

365 

2395 

426 

2396 

426 

2397 

426 

2402 

426 

2403 

426 

2404 

427 
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PARTNER:     {Continued.) 

may  rcqnire  partnership  property  to  be  applied  to  payment  of 
debts • 

lien  of,  on  partnership  property.,. 

relation  of,  confidential • 

is  a  trustee 

must  act  in  best  faith 

must  not  take  advantage  of  copartners...... 

must  account  to  the  firm 

entitled  to  compensation  for  expenses y 

not  entitled  to  compensation  for  serrioes. 

may  renounce  partnership,  how 

effect  of  renunciation  by 

who  liable  as 

ib 

Okxsbal  : 

authority  of. 

ib 

migority  may  bind  minority 

authority  of,  as  agent  for  the  firm.M... 

what  authority,  has  not... 

authority  of,  confined  to  acts  in  good  faith.. 

authority  of,  in  liquidation 

profits  made  by,  belong  to  firm,  when 

must  not  engage  in  separate  business,  when.......... 

may  engage  in  separate  business,  when.. 

must  account  to  firm  for  profits 

liability  of  joint 

liability  of  joint,  for  acts  of  copartner 

liability  of  joint,  for  acts  of  one  held  out  as... 

liability  of  joint,  continues  after  dissolution,  when 

may  dissolve  partnership 

partial  dissolution  of  partnership  by 

entitled  to  judgment  of  dissolution,  when 

notice  of  withdrawal  of,  when  sufilcient  to  dissolre... 

may  act  in  liquidation,  when.. 

ib 

how  may  act  in  liquidation 

change  of  interest  of,  does  not  avoid  insurance 

effect  of  insurance  by  one  of  several 

Special  : 

authority  of 

may  investigate  and  advise Ji 

may  lend  to,  and  recover  from  firm.. 

claim  of,  on  firm  is  subordinate. 

not  necessary  party  to  actions  by  or  against  firm 

must  not  withdraw  capital 

must  restore  capital  withdrawn 

may  receive  interests  and  profits 

liability  of  contribution  of. 

liability  of,  for  unintentional  act 

new,  how  admitted 

name  of,  when  not  used 

MiHiNe : 

must  notify  other  partners  of  intention  to  call  for  levy  of  as- 
sessment....  

notices  to,  how  served 

effect  of,  failing  to  pay  assessment • 


PARTNERSHIP : 


interest,  what. • 

partners  miy  agree  not  to  carry  on  same  business  in  county 
afUir  dissolution 


2406 
2405 
2410 
2410 
2411 
2411 
2412 
2412 
2413 
2417 
2418 
2444 
2445 

2428 
2430 
2428 
2429 
2430 
2431 
2458 
2435 
2436 
2437 
2438 
2442 
2443 
2444 
2453 
2449 
2451 
2452 
2454 
2459 
2400 
2402 
2557 
2590 


427 
427 
427 
427 
427 
427 
428 
428 
428 
428 
428 
431 
431 

429 
480 
429 
429 
430 
430 
433 
430 
430 
431 
431 
431 
431 
431 
433 
432 
432 
432 
433 
433 
484 
434 
448 
453 


2489 

438 

2490 

^  438 
•  438 

2491 

2491 

438 

2492 

438 

2493 

439 

2464 

439 

2494 

439 

2501 

439 

2502 

440 

2508 

441 

2510 

441 

2517 

442 

2518 

442 

2519 

443 

084 

100 

1075 

829 

92 
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PARTNERSHIP :     (  Continued,) 

defined 

joint  nse  of  ehip  does  not  oreate 

formation  of. 

property,  defined • 

property,  partners'  interest  in... 

property  to  be  applied  to  partnership  debts 

property,  what  is  presumed  to  be... ^ 

property,  powlr  of  partner  over  in  liquidation 

profits  and  losses,  how 'divided 

when  agreement  ibr  ciivision  of  losses  implied 

obligations  of  parties  to 

parties  to,  must  act  in  good  faith. 

parties  to,  to  aocount • 

parties  to,  to  serre  without  compensation 

renunciation  of ......•• 

effect  of  renunciation  of....... ..••.••..«•. 

Gkitsral  : 

defined 

bound  by  a  decision  of  the  minority 

each  partner  agent  for..... 

authority  of  partners  in 

acts  in  bad  faith  do  not  bind^ ^ 

profits  of  partners  belong  to «. 

partner  in,  may  not  engage  in  oertain  businens.. 

partner  in,  may  engage  in,  what 

partner  in,  must  aocount  for  oertain  profits 

partner  in.  liability  of,  to  third  persons... 

partner  in,  liability  of  one  held  out  as 

partner  in,  who  liable  as 

duration  of. 

total  dissolution  of 

partial  dissolution  of 

partner  entitled  to  dissolution  of 

notice  of  termination  of 

notice  of  change  of  name  of.. : 

partners'  powers  after  dissolution 

liquidation  of,  who  may  act  in ........^ 

liquidation  of,  who  may  not  act  in 

liquidation  of,  powers  of  partners  acting  in 

ib 

use  of  fictitious  name  in.. 

^       name  of  foreign a 

name  of  foreign,  how  may  be  continued 

oertificates  of  use  of  foreign  name  to  be  filed. 

ib 

ib 

Bpeciai.  : 

how  formed 

of  what  to  consist 

certificate  of,  must  be  made 

certificate  of,  must  be  acknowledged  and  recorded 

liability  of  partners  in  making  fuse  certificate 

aflBdavit  as  to  sums  contributed  to 

requisites  for  forming 

certificate  to  be  published 

aflldavit  of  publication  of  certificate  to  be  filed.. 

renewal  of. 

who  may  transact  business  of. 

special  partner  in,  may  investigate  and  advise 

special  partner  may  lend  to  and  recover  from 

special  partner  must  not  withdraw  capital  fVom.. 

ib 

special  partner  may  receive  profits  from.. 


2S95 

426 

2396 

426 

2397 

426 

2491 

426 

2492 

426 

2405 

427 

2496 

427 

2461 

434 

2403 

426 

2404 

427 

2410 

427 

2411 

427 

2412 

428 

2413 

428 

2417 

428 

2418 

428 

2424 

429 

2428 

429 

2429 

429 

2430 

430 

2431 

439 

2435 

439 

2436 

431 

2437 

431 

2438 

431 

2442 

431 

2444 

431 

2445 

431 

2449 

432 

2450 

432 

2451 

432 

2452 

432 

2453 

433 

2454 

433 

2458 

433 

2459 

433 

2460 

434 

2461 

434 

2462 

434 

2466 

434 

2467 

434 

2468 

43S 

2469 

435 

2470 

435 

2471 

435 

2477 

436 

2478 

436 

2479 

436 

2480 

437 

2481 

437 

2481 

437 

2482 

437 

2483. 

437 

2484 

437 

2485 

438 

2489 

438 

2490 

438 

2491 

438 

2493 

439 

2495 

439 

2494 

439 
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PARTIfERSHIP  :    {Continued,) 

gBuenX  partnen  may  me  and  be  sned  alone 

transfer  of,  with  intent  to  prefer  oreditors,  roid 

liability  of  general  partner  in 

liability  of  speoial  partner  in , 

liability  of  special  partner  for  unintentional  act '.•.... < 

who  may  qaestion  existence  of. t 

how  made  general 

how  new  special  partners  may  bo  admitted  to.,... , 

dissolution  of. .« 

name  of  special  partner  in,  not  to  be  used,  when 

MiHiHO : 

how  formed 

additional  statement  in  certificate  of  formation  of. 

meeting  to  levy  assessment  on,  how  called 

notices  to  members  of,  how  senred • 

proof  of  serrice  of  notice  to  meml>ers  of,  how  made. 

assessment  of,  what  and  how  levied 

assessment  of,  when  to  be  paid  and  effect  of  neglecting  to  pay 
sales  of  delinquent  shares  in,  on  what  notice  and  by  whom 

made 

deed  at  such  sale  proof  of  what..... , 

limit  of  assessment  of....... 

additional  assessment  of,  how  made, •• 

PASSENGER :  % 

power  of  shipmaster  over....... 

carrier  to  afford  reasonable  accommodation  for.. 

ib.. , 

ib 

carrier  must  carry  luggage  of.... 

carrier  liable  for  luggage  of m... , 

carrier  must  deliver  luggage  of.. • , 

carrier  has  lien  on  luggage  of 

entitied  to  a  seat.... 

when  fare  may  be  demanded  Arom - 

may  be  ^ected  for  non-payment  of  fare... 

ib« 

if  ejected,  fare  cannot  be  collected  Arom... , 

accepting  a  tioket,  assents  to  the  obligation  therein....? 

damages  for  carrier's  refusing  to  receive. , 

See  Garbibb  of  Pbbbohi. 

PASTURE : 

right  of,  may  be  held  as  an  easement.... , 

PAWNBROKER:    See  Plbdos  ;  PLinaM ;    PLSDas  Holdkb. 

PATEE : 

under  negotiable  instrument  must  be  ascertainable , 

negotiable  instrument,  when  payable  to  fictitious , 

option  of,  as  to  payment. • , 

indorser,  when  liable  to.... .........••...••••• ., 

PAYMENT : 

defined , 

application  of  general , 

pecuniary  obligation,  how  extinguished  by  offer  of. 

effect  of  offer  of,  on  accessory  of  obligation 

of  less  than  liquidated  debt,  effect  of 

to  agent,  when  sufilcient 

when  necessary  to  claim  on  indemnity. 

of  negotiable  instrument,  may  be  made  to  whom... 

payee's  option  as  to  class  of 


2492 
2496 
2500 
2601 
2502 
2503 
2507 
2508 
2509 
2510 

2516 
2516 
2517 
2518 
2518 
2519 
2519 

2520 
2520 
2521 
2521 


2038 
2103 
2180 
2184 
2180 
2182 
2183 
2190 
2185 
2187 
487 
2188 
2189 
2176 
3325 


801 


438 
480 
439 
439 
440 
440 
440 
441 
441 
441 

442 
442 
442 
442 
442 
443 
443 

443 
444 

444 
444 


379 
387 
397 
897 
397 
397 
397 
398 
398 
398 
115 
398 
398 
396 
563 


176 


3089 

524 

3103 

526 

3089 

524 

3117 

528 

1478 

297 

1479 

297 

1500 

801 

1505 

302 

1524 

304 

2335 

418 

2778 

477 

3164 

63  6 

3090 

624 

732 
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PAYMENT:     {Continued.) 

for  honor,  may  be  made,  when - 

for  honor,  how  may  be  made ......•• 

for  honor,  mast  be  accepted 

for  honor,  how  made  incase  of  foreign  bill 

time  and  place  of. 

ib :. : 

SeePBRFOBMANOs;  Offbb  of  Psbfobmajiob. 

PBNAL  BONDS: 

valid,  except  as  to  penal  elansei 

PENAL  PAHAGB8: 

for  failure  to  qoit,  after  notioe 

for  wilful  holding  over  by  tenant.^ 

for  forcible  exclusion  from  possession  of  real  property 

for  injuries  to  trees,  etc 

for  injuries  inflicted  in  a  duel ^ 

ib ^ 

See  Davaobi . 

PENAL  LAW : 

speoiflo  relief  not  granted,  to  enforee.......« —••» 

PENALTY : 

imposed  by  contract,  void !f. 

surety  not  liable  beyond 

specific  relief  not  granted  to  enforce 

contract  with,  may  be  specifically  enforoed.  ..«.*. 

PERFORMANCE : 

of  power,  may  be  enforced. 

grantee  entitled  to  grant  en,  of  precedent  conditions.. 

of  condition  precedent,  when  necessary.. 

of  condition  precedent,  when  excused... 4 

of  obligation,  extinguishes  its 

by  one  joint  debtor  extinguishes  liability  of  all « 

to  one  joint  creditor  sufiieient 

in  mode  direo^  by  creditor,  sufficient 

effect  of  partial 

when  called  payment 

application  of  general 

offer  of  (see  Offbr  of  Performamcb). 

when  pledgee  must  demand 

how  excused 

effect  of  prevention  of. 

ib 

ib 

effect  of  refusal  to  accept,  before  offer. 

of  conditions  of  proposal,  is  aoceptanee 

of  contract,  time  of. 

penalties  in  oontraet  for  non-,  void^ 

extension  of  time  of,  how  effeeted 

surety  may  compel,  by  principal • 

PERILS  : 

insured  against,  what  may  be 

insured  against,  effect  of  remoteness  and  proximateness  of.... 
insured  against,  insurer  liable  for  losses  ineorred  in  resene 

fVom 

excepted  in  insurance,  effect  of  loss  by 

caused  by  fraud,  insurer  not  liable  for.. 

eaused  by  negligence,  insurer  liable  for 


SS03 
3205 
3204 
3233 
8099 
3100 


1069 


8344 

560 

3345 

500 

3340 

&00 

3347 

506 

3848 

566 

3349 

567 

8309 


543 
643 
542 
54« 
525 
525 


828 


570 


1669 

838 

2836 

487 

8369 

670 

3380 

574 

932 

196 

1058 

218 

1439 

292 

1440 

292 

1473 

296 

1474 

296 

1475 

296 

1476 

296 

1477 

297 

1478 

297 

1479 

297 

3001 

511 

1511 

303 

1512 

303 

1513 

803 

1514 

308 

1515 

303 

1584 

310 

1659 

827 

1669 

828 

1698 

332 

2846 

488 

2531 

445 

2626 

457 

2627 

458 

2628 

458 

2629 

468 

2629 

458 
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PERILS :    (Continued.) 
Of  thb  Ska: 

defined « 

marine  earner  not  liable  for  damages  eaased  bj. ....••• 

See  Ihsuramcb. 

PERSONAL  MORTGAGE :    See  Mortgaqb»  Pbbsohal. 

PERSONAL  PROPERTY: 

defined , 

application  of  interest!  in  real  property  to 

by  what  law  goFerned 

future  interesting  how  protected 

shares  of  stock  are 

of  wife,  not  entered  in  inventory,  prima  facie  not  separate 

non-negotiable  written  contract  for  delivery  of»  transferable... 

contract  for  sale  of. 

lien  of  seller  of ^.^ 

real  property,  when  deemed 

accession  to  (see  Accbssion). 
transfer  of  (see  Transfer  ;  Sale). 
bequest  of  (see  Bxqubst  ;  Lboagt  ;  Will). 
mortgage  of  (see  Mortoagb,  Pbrsosal). 
pledge  of  (see  Plbdob). 

PERSONAL  RELATIONS :  ^ 

rights  of,  forbid  what 

See  Marriaob;  Parent  and  Child;  Master  and 
Servant;  Guardian  and  Ward. 

PERSONAL  REPRESENTATIVES  : 

of  minor,  may  disaffirm  contract  in  case  of  his  death ., 

property  of  intestate  passes  to 

to  distribute  property,  how. 

possession  of  legacy  obtainable  only  from 

inventory  by  legatee  for  life,  when  to  be  delivered  to 

of  seaman,  when  entitled  to  his  wages , 

See  Will  ;  Succbbsion. 

PERSONAL  RIGHTS: 

defined  and  regulated.^ • 


PERSONS : 

defined ,.  . . 

rights  of,  are  original  civil  rights 

rights  of,  may  be  waived,  surrendered  or  lost, 
general  provisions  concerning 


PERSONS  OF  UNSOUND  MIND : 

who  are 

custody  of....'. , 

cannot  disaffirm  contract  for  necessaries , 

contracts  of , 

ib « 

ib 

powers  of,  whose  incapacity  has  been  adjudged. 

liable  for  wrongs... 

not  liable  for  exemplary  damages.... 

marriage  of,  may  be  annulled 

guardianship  of. 

property  of,  how  acquired  by  corporations 

cannot  make  wilL.............. 


PETITION : 

to  Goanty  Jndge  for  homestead,  what  to  contain. 


2199 
2197 


663 

701 

946 

947 

824 

173 

1459 

1739 

3049 

1338 


48 


43 


1260 


399 
899 


157 
162 
199 
199 
75 
89 
294 
341 
518 
272 


13 


29 

9 

1385 

279 

1385 

279 

1363 

276 

1365 

276 

2062 

388 

11 


3570 

605 

8 

3 

9 

8 

7 

24 

8 

25 

8 

30 

9 

32 

9 

1557 

310 

33 

9 

34 

9 

35 

10 

86 

10 

82 

22 

258 

53 

373 

87 

1271 

260 

257 
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PBW: 


may  be  held  as  an  eaaement. 
may  be  held  aa  a  tenritade... 


PILOT : 

■hipmaater  jwial  ^ake,  iHmb. 
who  responsible  for  negligence  of., 
See  NAviGATioir. 

PIONEER  ASSOCIATION: 

may  hold  how  much  real  estate 


PLAGE : 


of  perform anee,  defined 

where  goods  sold  most  be  delivered^ 

where  goods  sold  mast  be  delivered,  option  as  to 

whero  goods  sold  mast  be  delivered,  notice  of  option  as  to. 

where  thing  deposited  must  be  delivered.. • 

of  payment  need  not  be  stated  in  negotiable  instniment..., 

at  which  negotiable  instrument  most  be  presented 

ib 


ib. 


at  which  bill  of  exchange  is  payable. 

at  which  protest  mast  be  made 

where  thing  borrowed  must  be  delivered... 

whore  thing  hired  mast  be  delivered 

of  payment  of  negotiable  instrument 

ib 


PLAINTIFF : 

to  make  certain  additional  statements  in  complaint  in  actions 
for  divorce.. , 


PLEDQB: 


defined 

what  to  be  deemed 

lien  of,  dependent  on  possession 

covers  increase  of  property 

lienor  may,  to  extent  of  lien «<. 

factor  may  not,  property  of  his  principal 

when  valid  sgainst  real  owner... 

lender,  defined 

pledge  lender  may  withdraw,  when 

holder,  defined 

holder,  obligations  of. 

farther,  when  may  be  required 

sale  of,  may  be  made,  when 

sale  of,  not  until  demand  made 

sale  of,  notice  of  time  and  place  of,  necessary. 

sale  of,  notice,  when  may  be  waived..... 

sale  of,  demand  before,  may  be  waived,  how... 

sale  of,  pledgeor  may  compel 

sale  of,  evidences  of  debt  under 

sale  of,  pledgeor  entitled  to  surplus  at 

sale  of,  what  pledgee  may  retain  frpm 

sale  of,  when  pledgee  may  purchase  at 

foreclosure  of. ,. 

may  be  contained  in  negotiable  inatrument .... 
See  LiMH. 


PLEDGEE 


must  have  possession «.. 

may  eommit  possession  to  pledge  holder, 
liable  as  depositary  for  reward 


801 
803 


2030 
.2384 


690 


1489 

1755 

1760 

1758 

1834 

3091 

3131 

8180 

3811 

3213 

3228 

1890' 

1958 

3099 

3100 


131 


176 
176 


379 
434 


139 


M9 
343 

343 
343 
833 
534 
530 
539 
643 
543 
545 
860 
368 
525 
525 


34 


I 


2980 

609 

2987 

609 

2988 

$10 

2989 

510 

2990 

510 

2308 

423 

2991 

510 

2992 

610 

2994. 

510 

2993 

610 

2995 

510 

2999 

611 

3000 

611 

3001 

511 

3002 

511 

3003 

511 

3004 

513 

3007 

613 

3000 

513 

3008 

513 

3009 

513 

8010 

613 

3011 

613 

3092 

534 

2988 

510 

2993 

510 

2997 

611 
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PLEDGEE:     {Continued,) 

may  require  further  pledge,  when , 

may  sell  thing  pledged,  when , 

how  may  sell  thing  pledged , 

muittnot  sell  evidences  of  debt 

mast  demand  performance  before  sale 

must  give  notice  of  sale , 

may  retain  what,  out  of  proceeds  of  sale < 

mast  pay  snrplns  to  pledgeor 

cannot  parohase,  except  from  pledgeor 

may  foreclose  right  of  redemption,  how , 

may  be  authorised  by  Court  to  purchase • 

PLEDGE  HOLDER: 

defined „ , 

must  enforce  all  rights  of  pledgee.. .^ 

for  reward,  cannot  exonerate  himself. 

for  reward,  liablo  as  depositary  for  reward 

gratuitous,  may  exonerate  himself,  how 

gratuitous,  luble  as  gratuitous  depositary 

can  purchase  from  pledgeor  only , 

PLEDGEOR: 

must  deliver  possession , 

for  benefit  of  third  person,  rights  of. , 

for  benefit  of  third  person,  cannot  withdraw  pledge,  when...., 

must  make  further  pledge,  when 

entitled  to  demand  before  sale , 

entitled  to  notice  of  sale , 

waiver  of  demand  by , 

waiver  of  notice  by 

may  require  sale  of  thing  pledged 

surplus  proceeds  of  sale  to  be  paid  tc , 

thing  pledged  can  be  purchased  by  pledgee,  etc.,  only  from.. 

POLICY  OP  INSURANCE: 

defined , 

must  specify  what , 

representation,  how  affects 

interest  of  person  specified  in,  alone  covered 

interest  of  principal,  how  may  be  covered  by 

interest  of  joint  owners,  etc.,  how  may  be  covered  by , 

who  can  claim  benefit  of  general  description  in 

may  be  made  for  benefit  of  successive  owners , 

transfer  of  thing  insured  does  not  transfer.. 

transfer  of,  suspends 

open,  defined •. 

valued,  defined^ 

running,  defined 

effect  of  receipt  in ', 

agreement  not  to  transfer  claim  under,  after  loss,  void , 

express  warranty  must  be  in , 

positive  statement  in,  is  a  warranty 

ib 

when  avoided  by  breach  of  warranty , 

of  life,  may  pass  by  will,  transfer,  etc 

See  Inburanob. 

POSSESSION : 

summary  proceedings  for,  of  property 

'  right  to  actual,  creates  legal  ownership ^ 

owner  of  property  in  adverse,  may  transfer  his  title, 

means  of  obtaining,  of  personal  property,  necessary  to  vidid 
ity  of  gift J... 


1147 


2999 

611 

3000 

611 

3005 

512 

3006 

612 

3001 

511 

3C02 

511 

.3009 

513 

3008 

512 

3010 

513 

3011 

513 

8011 

613 

2093 

610 

2996 

611 

2995 

610 

2997 

511 

2995 

510 

2998 

511 

3010 

613 

2988 

510 

2992 

510 

2004 

510 

2999 

511 

^001 
^002 

511 

511 

3004 

512 

3003 

512 

3007 

512 

3008 

512 

3010 

513 

2586 

452 

2587 

453 

2575 

451 

2588 

453 

2589 

453 

2590 

453 

2591 

453 

2592 

458 

2593 

453 

2593 

458 

2505 

454 

2596 

454 

2597 

454 

2598 

454 

2599 

454 

2605 

455 

2607 

455 

2608 

455 

2612 

456 

2764 

476           3 

704 

175          ^ 

848 

182         i 

217         * 

1047 

235 
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POSSESSION:     {Continued,) 

nndor   uo recorded  iDstmment  rebnta  preanmption  of  good 

faith 

party  in,  must  bo  made  partj  to  action  to  qaiet  title 

of  legacies,  bow  obtaioeid 

sale  of  persoaal  property  must  be  aooompanied  by  actual  and 

continued  cbange  of. 

damages  for  unlawful,  of  real  property 

quiet  covenant  of,  implied  in  hiring.. 

ib 

lease,  when  renewed  by  continued. 

mortgagee  not  entitled  to 

mortgagee,  when  may  take,  of  mortgaged  personal  property., 
personal  mortgage  void  unless  recorded  or  accompanied  by 

actual  and  continuous.^ 

change  of,  necessary  in  pledge 

when  transferred  for  security  deemed  pledged 

bottomry  lien  is  independent  of. 

▼endur's  lien  is  independent  of. 

seller  of  personal  property,  lien  dependent  on 

purchaser  of  real  property,  lien  independent  of. 

lien  for  services  is  dependent  on • 

factor's  lien  is  dependent  on... 

banker's  lien  is  dependent  on 

shipmaster's  lien  is  independent  of , 

seaman's  lien  is  independent  of. 

officer's  lien  is  dependent  on 


POSSIBLE :  • 

object  of  contract  must  be. 
what  is  deemed.. 


POSSIBILITY : 

mere,  cannot  be  transferred 

not  deemed  an  interest  of  any  kind.. 


POSTHUMOUS  CHILD: 

when  takes  by  succession 

ib 

birth  of,  defeats  certain  future  interests, 
deemed  living  at  the  death  of  parent .. 


POST-OFFICE:    See  Mail. 


POWER : 


minor  cannot  give  delegation  of. ...., 

of  minor  to  disaffirm,  and  when  may  exercise  such. 

what  express  trusts  are  valid  as 

ib 


creation  of  certain,  not  prohibited 

of  sale,  may  be  conferred  by  mortgage., 
of  sale,  under  mortgage,  how  executed., 

in  relation  to  real  property 

defined 

author  of,  defined , 

holder  of 

general 

special 

beneficial 


in  trust , 

in  trust,  general , 

in  trust,  special 

in  trust,  are  imperative 

in  trust,  efieot  of  right  of  election  under. 


1208 

248 

1213 

249 

1303 

276 

1759 

343 

3334 

5M 

1927 

364 

1955 

368 

1945 

366 

2930 

409 

2970 

607 

2973 

507 

298S 

510 

2987 

509 

3027 

616 

3046 

518 

3049 

518 

3050 

518 

3051 

519 

3061 

520 

3063 

521 

3063 

521 

3064 

521 

3065 

521 

1596 

317 

1597 

31T 

1045 

217 

700 

162 

698 

161 

1339 

272 

739 

166 

1398 

284 

26 

8 

28 

8 

860 

185 

858 

184 

861 

185 

2926 

498 

2927 

498 

877 

188 

879 

188 

880 

188 

880 

188 

882 

188 

883 

188 

884 

189 

886 

189 

886 

189 

887 

189 

932 

196 

933 

196 
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POWER:    (OonttHutd.) 

in  trust,  shares  of  beneHeiuy  oDder 

ib 

^     Id  trusti  execution  of,  after  deaUi  of  trustee ^ 

in  trust,  execution  of,  when  derolTes  on  Distriot  Court 

in  trust,  execution  may  be  a^udged  in  faTor  of  creditors...., 

in  trust,  execution  defeetive,  may  be  remedied 

in  trust,  execution  defective,  how  affects  purchasers 

in  trust,  certain  provisions  applicable  to - 

who  may  create 

who  may  hold 

how  created » 

may  be  reserved  by  grantor  of  an  estate. 

of  revocation  of  trust,  may  be  reserved  by  trustor 

when  irrevocable , 

when  a  lien 

given  by  mortgage,  part  seourity , 

beneficial,  passes  to  insolvents,  assignees,  etc 

exeoution  of,  by  whom 

execution  of,  by  married  women 

ib 

execution  of,  how  made 

execution  of,  by  survivors a 

execution  of,  by  devise  or  will , 

execution  of,  when  not  to  be  by  will 

direction  by  author,  when  disregarded. 

ib 

ib 

directions  by  author,  when  to  be  followed , 

eonsent  of  third  person  to,  how  given , 

ib .^ 

omission  to  recite « 

instrument  in,  deemed  oonveyanoe 

excessive  disposition  by  virtue  of,  void  only  as  to  excess 

suspension  of  alienation  by,  how  computed 

what  estate  may  be  given  by 

how  affected  by  fraud ^ 

married  women  may  be  Tested  with 

general  and  beneficial,  to  married  women 

absolute,  unaccompanied  by  trust,  gires  estate  in  fee,  when... 

ib ^ 

ib 

to  owner  of  estate  fur  years,  to  devise,  effect  of. 

to  dispose  of  fee 

to  revoke 

special  and  beneficial,  who  may  take 

special  and  beneficial,  liable  to  ereditors 

construction  of  certain  leasing... 

to  make  leases  by  owner  for  life 

release  of  such  power 

to  life  owner  bound  by  mortgage... , 

effect  of  such , 

beneficial,  not  specified  herein,  void.. , 

instrument  granting  or  reserving,  a  real  instrument 

wirness  not  necessary  to  validity  of  instrument  granting...., 

of  revocation,  when  deemed  executed , 

ib 

to  devise,  how  executed  by  terms  of  will 

to  executor,  to  appoint  executor,  roid.. 


POWBR  OP  ATTORNEY : 

by  married  woman,  void  unless  acknowledged,  how..... 

93 


1008 


084 

196 

085 

196 

986 

196 

937 

197 

038 

197 

030 

197 

015 

.  193 

040 

197 

888 

189 

880 

189 

800 

189 

891 

189 

2380 

410 

892 

190 

893 

190 

894 

190 

895 

190 

896 

190 

897 

190 

898 

191 

899 

191 

900 

191 

901 

191 

902 

191 
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191 

904 

191 

905 

192 

906 

192 

907 

192 

908 

192 

909 

192 

910 

192 

911 

193 

912 

193 

913 

193 

916 

193 

914 

193 

917 

193 

918 

193 

919 

194 

920 

194 

921 

194 

922 

194 

923 

194 

924 

194 

930 

195 

925 

195 

926 

195 

927 

195 

928 

195 

929 

195 

931 

196 

1092 

223 

1098 

225 

1229 

251 

12.'t0 

251 

1330 

271 

1372 

277 

223 
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POWER  OF  ATTORNEY:    {Continued.) 

a  "real  iDStrument" 

revocation  of,  a  real  instmment 

witnesi,  when  not  necessary  to  its  validity 

instruments  executed  under,  when  deemed  recorded...... ...... 

how  revoked 

must  be  exhibited  to  oflScer  taking  acknowledgment 

duties  of  gratuitous  employ^  accepting 

to  execute  personal  mortgage,  requisites  of 

Bee  Attorney  in  Fact. 

PRECEDENT  CONDITIONS  :    See  Conditionb. 

PREFERENCE : 

common  carrier  of  messages  must  not  give,  except  to  Govern- 
ment.  

ib 

in  assignment  for  benefit  of  creditors,  what  may  be  given...... 

in  assignment  for  benefit  of  creditors,  must  be  absolute 

in  assignment  for  benefit  of  creditors,  cannot  affect  right  to 

priority  otherwise  created 

in  assignment  for  benefit  of  creditors  in  ease  of  joint  debtors. 

PREMIUM : 

of  insurance,  how  payable 

when  earned 

return  of,  when  must  be  made 

return,  when  need  not  be  made 

return,  in  case  of  fk'aud 

return,  in  case  of  over-insurance 

return,  contribution  by  simullyuieous  insurers 

return,  contribution  by  successive  insurers 

rate  of,  must  be  specified  in  policy 

efiect  of  receipt  of,  in  policy 

PRESENTMENT : 

Of  Nbootiablv  Instrvitknt: 

to  principal  debtor  not  necessary  to  charge..... 

to  be  made,  how 

to  be  made,  by  whom « 

to  be  made,  to  whom 

to  be  made,  where m.... 

to  be  made,  when 

apparent  maturity  for  purpose  of 

ib ^ 

ib rA 

when  excused 

ib 

delay  in,  when  excused 

when  waived , 

Of  Bill  of  Exchanok: 
For  acceptance  : 

of  one  of  a  set,  sufficient. 

may  be  made,  when 

to  be  made,  how 

to  be  made,  by  whom 

to  be  made,  to  whom 

to  be  made,  where 

to  be  made,  when 

to  one  of  joint  drawees,  sufficient 

to  drawee  in  case  of  need,  necessary 

within  what  time  necessary  to  charge  drawer,  etc 

how  excused 

delay  in,  how  excused 


1092 

224 

1092 

224 

1098 

225 

1164 

2ST 

1165 

237 

1177 

240 

1977 

371 

2960 

504 

2207 

400 

2208 

401 

3453 

5S5 

3454 

686 

8455 

580 

3456 

580 

446 

103 

2616 

456 

2617 

450 

2618 

450 

2619 

450 

2620 

457 

2621 

457 

2622 

457 

2587 

453 

2598 

454 

3130 

530 

3131 

530 

3131 

530 

3i.n 

530 

3131 

530 

3131 

530 

3132 

531 

3134 

531 

3135 

531 

3156 

535 

3157 

535 

3158 

530 

3159 

530 

3175 

53S 

3185 

539 

3186 

539 

3186 

539 

3186 

539 

3186 

539 

3186 

539 

8187 

540 

3188 

540 

3189 

540 

3218 

544 

3219 

544 
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PRESENTMENT:     (Oontintted,) 
For  paymeHt : 

where  to  be  made 

ib 

effect  of  delay  in... 

how  excused 

Of  Promissory  Notb  : 

effect  of  delay  in 

Of  Chech:: 

effect  of  delay  in 

See  Bill  of  Exohanoe  ;  Negotiable  Instrument. 

PRESSURE : 

trustee  must  not  use. 

partner  must  not  use 

See  Undue  Influence. 


PRESUMPTION : 

established  by  lapse  of  time  in  divorce 

such  may  be  rebutted 

of  actual  residence  does  not  apply,  in  divorce 

of  truth  of  certain  allegations,  in  divorce 

of  legitimacy  of  children , 

of  relinquishment  of  control  of  child... 

of  fraudulent  transfer,  in  certain  case 

of  wilful  default  in  case  of  collision  of  ship  from  breach  of 
rules  

of  time  of  delivery  of  grant. 

that  fee  simple  title  passes 

,      ib 

that  gift  is  made  in  view  of  deatl) 

in  favor  of  holder  of  recorded  instrument '. 

that  an  obligation  is  joint  and  not  severaL 

of  consideration  in  novation \. 

of  intent  to  extinguish  old  obligation  in  novation 

of  intent  to  extinguish  contract,  when  it  is  cancelled 

of  term  of  hiring  servant 

ib 

of  undue  influence  in  certain  case,  on  the  part  of  trustee 

that  certain  property  is  partnership 

that  representation  in  insurance  refers  to  time  of  completing 
contract 

that  person  insured  has  knowledge  of  prior  loss. 

of  actual  loss  of  ship 

that  encumbrance  is  acquired  in  good  faith 

of  consideration  in  negotiable  instrument 

that  bill  of  exchange  is  dishonored.... 

that  creditor's  retention  of  part  performance  is  not  voluntary 

that  written  instrument  imports  oonsideration 

ib.. 

as  to  origin  of  uncertainty  in  contract 

ib , 

that  depositary  is  in  fault  in  certain  cases 

as  to  term  for  which  real  property  is  hired 

that  hiring  of  real  property  is  renewed 

that  certificate  of  shipmaster  in  favor  of  sailor,  etc.,  is  true... 

that  managing  owner  of  ship  has  no  compensation 

as  to  damages  caused  by  conversion  of  personal  property 

as  to  adequacy  of  damage  as  relief. 

in  revising  contract,  that  parties  intended  a  fair  agreement... 

that  certain  transfers,  without  change  of  possession,  are  fraud- 
ulent  

of  fraud,  how  repelled .„,.. , 

See  EvioBNOs. 
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3248 

3255 


2228 
2411 


125 
126 
129 
131 
193 
211 
854 

972 
1055 
1077 
1121 
1150 
1206 
1428 
1532 
1533 
1699 
2010 
2011 
2235 
2406 

2577 
2671 
2707 
2044 
3104 
3133 
1477 
1096 
1629 
1649 
1654 
1838 
1943 
1945 
2059 
2072 
3336 
3387 
3400 

3440 
3442 


543 
543 
543 
544 

548 

648 


404 
427 


82 
32 
33 
34 
43 
46 
183 

203 
218 
221 
231 
235 
247 
290 
306 
306 
332 
376 
376 
.405 
427 

451 
463 
467 
501 
526 
531 
297 
255 
323 
325 
326 
354 
366 
366 
382 
384 
565 
674 
677 

583 
683 


740 
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PRBVBNTION   OF  PERFORMANCE  : 

when  an  ezoaM 

rights  of  debtor  in  cmo  of 

ib 

ib 

of  reduction  of  oontrftct  to  writing,  effeot  of «. 


PREVENTIVE   RELIEF: 

to  be  giren  only  in  special  oases. 

ib 

how  given 

in  gen  end 

See  Ihjunctiob. 


PRICE : 


deilned • , 

on  failure  to  pay,  seller  may  resell  or  rescind. 

when  to  be  paid 

when  agent  may  receive  J 

ib 

of  real  property,  priority  of  mortgage  for , 

of  real  property,  lien  for 

of  personal  property,  lien  for.. 


PRINCIPAL : 

incident  passes  by  transfer....... » 

ib 

attorney  in  faot  executing  instrument  must  subscribe  name  of 

factor  must  follow  directions  of. 

consent  of,  necessary  to  release  of  factor  from  liability 

Is  AoBNcr: 

and  agent  defined • 

may  anthorixe  agent  to  do  what 

agent  camnot  have  authority  to  defraud... 

consideration  not  necessary  to  bind 

must  have  power  to  do  act  ratified , 

authority  conferred  by ,, 

may  be  disobeyed,  when •••••.. 

represented  by  agent,  for  what  purposes ......••. 

bound  by  incomplete  execution  of  authority,  when.* 

deemed  to  have  notice  of  what 

bound  by  act  in  excess  of  authority,  how  far. 

bound  by  act  under  ostensible  authority,  when 

exonerated  by  payment  to  agent,  when 

claim  against  agent  may  be  set  off  against,  when 

responsible  for  wrongs  of  agent,  when a 

agent,  when  responsible  as 

agent  must  not  deliver  to,  when 

has  no  connection  with  sub-agent,  when 

represented  by  sub-agent,  when 

agency  may  be  revoked  by,  when 

agent  of  agent  not  responsible  to 

In  Guaranty : 

consent  of,  not  necessary  to  guaranty 

removal  of,  from  the  State,  when  equivalent  to  iD8olTeD<7..... 

liability  of  guarantor  on  default  of. 

notice  to  guarantor  of  default  of,  when  necessary.. 

obligation  of  guarantor  cannot  exceed  that  of. 

guarantor  liable  notwithstanding  disability  of 

guaranty  for  successive  liabilities  of. 

guarantor  exonerated  by  certain  dealings  of  creditor  with...... 

guarantor  not  exonerated  by  delay  in  proceeding  againat 

guarantor  not  exonerated  by  discharge  of,  by  act  of  law 

guarantor  indemnified  by,  liable  to  extent  of  indemnity 


1721 
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2325 
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2898 
3046 
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1084 
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2027 
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2295 
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2315 
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2331 
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2809 
2810 
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2825 
2824 


SOS 

SOS 
SOS 
S3t 


MO 
570 

5ro 


3S» 
84S 
347 

417 
417 
404 
518 
518 


222 

590 
225 

378 
378 

413 
414 

414 
414 
415 
415 
416 
417 
418 
418 
418 
418 
418 
418 
419 
419 
420 
420 
420 
421 
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479 
482 
483 
483 
483 
483 
484 
484 
485 
485 
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PRINCIPAL:     (Continued.) 
In  Subbttsbip: 

apparent,  may  ahow  that  he  is  surety.. 

surety  may  require  creditor  to  proceed  against.. 

sarety  may  eompelf  to  perform  obligation 

surety  may  enforce  creditor's  remedies  against. 

sarety  entitled  to  application  of  property  of,  to  discharge  of 

obligation ...••« 

most  reimburse  surety 

8ee  AoBNcr ;  Guababtt  ;  Subbttsbip. 

PRINTING: 

parts  of  contract  in,  inferior  to  those  in  writing 

ooiporations  for,  may  be  formed 

PRIORITY : 

of  record  establishes  priority  of  right. 

of  liens  to  be  according  to  date 

mortgage  for  price  of  Und  has. 

lien  upon  single  fund  has,  orerlien  upon  several  funds 

of  different  employments 

of  surety's  property  over  principal's 

of  bottomry  liens 

of  liens,  Oourt  may  determine,  in  oertaift  actions 

PRIYATB   PARTY: 

^grant  interpreted  against 

contract  interpreted  against •« 

PRIYILBGBD  COMMUNICATION: 

deflned 

PRIYILBGBD  PUBLICATION: 

deflned 

PROBATB : 

will  obtained  through  fraud  may  be  denied 

conditional  will,  when  may  be  denied.... 

what  will  entitle  nuncnpatiTC  will  to 

of  nuncupative  will 

PROBATB  COURT: 

appointment  of  guardians  by 

ib t , 

jurisdiction  in  such  cases 

Judge  of,  may  give  consent  to  apprenticeship  of  child,  when.. 
See  CouHTT  Coubt. 

PR0CBBDING8 : 

contract  restraining  legal,  void 

judicial,  when  not  to  be  restrained  by  injunction.. 

PRODUCT  OP  THB   MIND: 

subject  of  ownership 

sutject  of  ownerships  to  what  degree... 

joint  authorship  of 

transfer  of. ^ 

effeet  of  publication  of. 

rights  of  subsequent  author 

private  writings 

PRODUCTS  OP  LAND: 

owner  of  property  entitled  to 

tenant  for  years,  or  at  wUl,  entitied  to 
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2832 

486 

2845 

488 

2846 

488 

2848 

488 

2850 

488 

2847 

488 

1651 

826 

286 

61 

1212 

248 

28117 

494 

2898 

494 

2899 

494 

1988 

373 

2850 

488 

3029 

616 

2976 

508 

1070 

221 

1654 

326 

IS 


13 


1272 

261 

1280 

262 

1288 

263 

1290 

264 

248 

50 

244 

51 

245 

51 

265 

54 

1672 

328 

3423 

579 

655 

155 

980 

208 

981 

208 

982 

208 

983 

208 

984 

208 

985 

209 

732 

165 

819 

179 
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2403 


426 


PROFESSION :    See  Business. 

PROFIT  AND  LOS^: 

shares  of  partners  in.^ 

See  Profits  ;  Loss. 
PROFITS  : 

made  by  partner  belongs  to  firm,  when 

special  partner  may  draw  his  share  of. 

renunciation  of  future  partnership  exonerates  partner. 

who  has  insurable  interest  In 

measure  of  indemnity  for  loss  of,  under  insnranoe 

loss  of,  under  insurance,  when  presumed 


PROMISE : 

of  marriage  governed  by  same  rules  as  other  contracts 

of  marriage,  damages  for  breach  of 

false,  when  fraudulent 

ib.  ...V 

representation  in  insurance  as  to  future,  when  deemed 

to  answer  for  third  person 

to  accept  bill  of  exchange,  when  equivalent  to  acceptance... 

PROMISSORY  NOTE  : 

defined .*. 

apparent  maturity  of 

instrument  in  form  of  bill  of  exchange,  when  deemed 

bill  of  exchange,  when  converted  into , 

certain  provisions  applicable  to , 

effect  of  delay  in  presentment  of. 

See  Nbootiable  Imstruxent. 


PROOF : 


of  consent  to  marriage,  how  made 

of  illegitimacy,  how  made 

of  nuncupative  will 

of  destruction  or  cancellation  of  will,  how  made... 

of  ownership,  finder  may  require 

of  loss  of  freight  in  certain  case,  what  required. 

Of  InttrutnenU  for  Record  : 

letters  patent  do  not  require  further 

by  other  than  subscribing  witness 

who  may  take,  in  this  State .....* 

ib 

who  may  take,  out  of  this  State 

who  may  take,  out  of  the  United  States 

may  be  taken  by  deputy 

interpreter  may  be  employed  in  taking 

how  made... 

subscribing  witness  to  be  personally  known 

witness  to  prove  what. 

certificate  of  officer  taking 

handwriting  may  be  proved,  when 

certificate  of  ofiicer  on, 

evidence  must  prove,  what. 

officers  taking,  authorised  to  do  certain  things.. 

officers  taking,  to  affix  their  seals  and  signatures 

action  to  obtain 

heretofore  taken,  governed  by  then  existing  laws 

parties  may  have  action  to  correct  defects  in  certificate  of...... 

statutes  curing  void  or  defective,  preserved I. 

0/  Lo99  Under  Inmranee  : 

how  given 

objection  to,  how  waived. 

ib... 

certificate  of,  when  dispensed  with 


2435 

430 

2494 

439 

2417 

428 

2604 

462 

2738 

472 

2740 

472 

63 

19 

3329 

564 

1572 

313 

1710 

335 

2574 

451 

2794 

480 

3197 

641 

3244 

547 

3145 

531 

3245 

547 

3246 

547 

324t 

547 

3248 

548 

57 

17 

195 

43 

12S9 

225 

1292 

265 

3866 

357 

2202 

400 

1159 

236 

1163 

237 

1169 

238 

1170 

238 

1171 

239 

1172 

239 

1173 

239 

1182 

242 

1183 

242 

11S4 

242 

1185 

242 

1186 

243 

1187 

243 

1189 

244 

1188 

244 

1190 

244 

1191 

244 

1193 

245 

1194 

245 

1192 

245 

1196 

246 

2634 

458 

2635 

459 

2636 

459 

2637 

459 
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Section. 


Page. 


PROPERTY : 

rights  of,  are  original  civil 

rights  of,  may  be  waiTed,  snrrendered  or  lost 

of  husband  and  wife,  may  be  used  to  support  children 

of  husband  and  wife,  contracts  concerning 

of  husband  and  wife,  may  k>e  held  in  joint  tenancy,  etc « 

of  husband  and  wife,  rights  of,  how  gorerned 

community,  defined 

ib 

community,  when  Court  may  resort  to,  for  alimony 

community,  power  of  hnsband  over 

community,  disposition  of,  on  divorce 

ib 

ib 

community,  distribution  of,  on  death  of  wife 

community,  distribution  of,  on  death  of  husband 

separate,  of  husband  and  wife,  may  be  used  for  support  of 

child 

separate,  of  hnsband,  when  liable  for  alimony 

separate,  of  husband,  defined 

separate,  of  husband,  when  not  liable  for  wife's  debts. 

separate,  of  wife,  defined 

separate,  of  wife,  she  may  dispose  of  it  by  will 

separate,  of  wife,  when  liable  for  support  of  husband 

separate,  of  wife,  not  liable  for  husband's  debts 

of  child,  parent  has  no  control  over 

of  child,  when  liable  for  parent's  support 

Qorporations  may  acquire 

in  general 

nature  of. 

ownership  in 

bow  terminated 

is  either  real  or  personal 

real,  defined ', 

personal,  defined....... 

in  mines 

always  has  an  owner 

what,  owned  by  the  State 

who  may  own 

aliens  inheriting,  when  must  assert  claim 

interest  in 

interests  in,  none,  unless  specified  in  the  Code 

ib.. 

interests  in,  absolute , 

interests  in,  qualified „ 

interests  in,  several 

interests  in,  joint 

interests  in,  partnership 

interests  in,  in  common m.  .. 

interest  in,  present.. 

future  interests  in.. 

future  interests  in,  rights  of  posthumous  children  in 

future  interests  in,  pass  by  transfer 

ib 

future  interests  in,  none,  unless  specified 

future  interests  in,  how  defeated.... 

ib 

ftiture  interests  in,  when  not  defeated 

ib 

future  interests  in,  vested.. 

future  interests  in,  contingent. 

future  interests  in,  contingent,  may  be  idtemative 

future  interests  in,  contingent,  not  void  because  improbable... 
interests  in,  perpetual^ , 


8 

3 

9 

3 

143 

36 

168 

38 

161 

38 

183 

41 

164 

89 

687 

160 

141 

35 

178 

40 

147 

36 

148 

37 

149 

87 

1896 

283 

1397 

283 

143 

36 

141. 

35 

163 

39 

176 

40 

162 

32 

162 

32 

144 

36 

177 

40 

202 

44 

201 

44 

365 

85 

654 

155 

654 

155 

655 

155 

166 

657 

156 

658 

156 

663 

157 

662 

157 

669 

157 

670 

157 

671 

158 

672 

158 

*78 

159 

701 

162 

702 

162 

679 

159 

680 

159 

681 

159 

683 

159 

684 

160 

685 

160 

689 

160 

690 

160 

698 

161 

699 

161 

700 

162 

703 

163 

739 

166 

740 

166 

741 

166 

742 

166 

694 

161 

695 

161 

696 

161 

697 

161 

691 

161 

744 


INDBX. 


SeoUon. 


PBOPERTT:     {ConHnued.) 

interest  in,  limited 

eondltionai  ownenhip  in 

TMtraints  upon  slienMion  of^...- 

ib 

ib ^^ 

aeoamulationt  of  inooinaof 

income  of,  defined 

what  may  be  disposed  of  by  will 

ib» 

aoqaiaition  of. < 

acqaisition  of,  by  ocoapanoy  (see  Occupamct) , 

acquisition  of,  by  prescription 

acquisition  of.  by  aeoession  (see  Acoebsioji).^ 

acquisition  of,  by  transfer  (see  Tbamsfbr  ;  Gbaht) 

acquisition  of,  by  succession  (see  Succbssioh) 

acquisition  of  by  will  (see  Will).. 

partnership  (see  Pabtmership). 

See  Rbal  Pbopbbtt;     pBBtONAL   Pbopbbtt;    Es- 
TATBt;  Sbbvituobs;  Uses  abo  Tbusts;  Powbbs. 

PROPOSAL  : 

to  contract,  acceptance  of,  how  made 

to  contract,  acceptance  of,  must  be  absolute 

what  is  deemed  acceptance  of .*... 

qualified  acceptance  of,  is  new  proposal.. -. 

revocation  of. • 

revocation  of,  how  made...... , .••.•......• 

See  CoBSBBT. 


692 
TOT 
TU 

Tie 

T16 


PROTECTION  : 

right  of,  against  restraint  and  ii^ury,  etc. 

to  personal  relations. 

what  force  may  be  used  in  seeking 


PROTEST : 

notice  of  dishonor  of  foreign  bill  can  be  given  only  by  notice 

of : 

by  whom  made 

how  made 

where  made r 

when  made • 

how  excused 

notice  of,  how  given , 

effect  of  waiver  of ;  .•• 


T4« 
12T0 
12r4 
1000 


15S2 
1586 
I6S4 
1585 
1586 
158T 


43 
48 
40 


161 
162 
168 
168 
163 
166 
166 
266 
261 
211 
211 
212 
212 
216 
278 
259 


PROVISIONS  : 

for  domestic  use,  implied  warranty  on  sale  of, 

PUBLIC : 


grants  to  be  interpreted  against  grantee 

contracts  to  be  interpreted  against  private  party, 
deceit  upon  the 


PUBLICATION : 

libel  by  unprivileged ••.......• 

privileged,  defined 

requisites,  when  service  of  summons  made  by,  in  divorce. 

of  assessment  notice 

of  ddinquent  assessments 

of  product  of  the  mind,  effect  of. 

of  notice  of  dissolution  of  partnership 

of  change  of  name  of  partnership, 


1TT5 


315 
316 
316 
316 
316 
316 


11 
13 
13 


3225 

545 

3226 

545 

332T 

545 

3228 

545 

3220 

545 

3230 

545 

3231 

545 

3232 

546 

346 


of  certificate  of  formation  of  special  partneiship i    2483 


30T0 

221 

1654 

326 

ITU 

335 

45 

11 

47 

IS 

130 

S3 

336 

T8 

339 

TO 

983 

208 

2453 

433 

2469 

435 

2483 

43T 
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Section. 


Page. 


PUBLICATION :    ( Coniinued,) 

affidavit  of  aaoh  publioation. 

of  notioe  to  call  for  levy  of  Maeumeat  on  iotereats  in  mining 

partnership 

of  notioe  of  distolntioo  of  special  partnership.. 

of  notice  to  copartners  in  mining  partnership ^ 


PUFFING : 

at  auction,  a  fraud. 


PUBCHA8B  : 

from  subsequent  grantor  without  notioe  of  prior  unrecorded 

instrument,  valid 

buyer  at  auction  may  rescind,  when  puffing  has  been  practised 
trustee  cannot  enforce  claim  adverse  to  trust,  obtained  by... 
Bee  Sale. 


PUBCHASE  MONET : 

priority  of  mortgage  for. 

lien  for 

homestead  liable  on  mortgage  for... 
See  Price. 


2484 

2518 
2509 
2618 


1797 


PUBC^ASBB: 

highest  bidder  to  bo,  at  auction  sale  of  delinquent  stock 

when  corporation  may  be,  at  auction  sale  of  delinquent  stock 
of  franchise  of  corporations,  powers  and  duties  of 

ib 

resulting  trust  not  to  prejudice 

omission  to  declare  trust  in  conveyance,  how  affects 

remedy  of,  against  defective  execution 

grant,  how  far  conclusive  as  to..... 

for  value,  deflued 

instruments,  when  void  against  subsequent 

instruments,  when  not  void  against  subsequent.. 

rights  of,  from  devisee  not  impaired  by  his  conveyance,  when 

when  sale  of  personal  property  void  against 

when  mortgage  of  personal  property  void  against  subsequent 

ib 

pledgee  cannot  be,  from  pledgeor,  except  by  direct  dealing 

of  real  property,  lien  of. 

without  notice,  conditional  transfer  absolute  in  favor  of 

certain  transfers  void  against. 

lien  of  seller  or  buyer  not  valid  against  subsequent.. 

grant  by  person  having  power  of  revooation  operates  as  revo- 
cation in  favor  of ,  when 

See  Qrart  ;  Libn;  MoRTaAOE ;  Notice  ;  Becobdieo  ; 
Bncdvbraeoeb. 


Q 

QUALITY : 

implied  warranty  of,  of  goods  sold  by  sample. 

implied  warranty  of,  on  executory  side 

implied  warranty  of,  by  manufacturer 

ib 

ib 


implied  warranty  of,  of  goods  inaccessible  to  buyer 

implied  warranty  of,  general 

implied  warranty  of,  domestic  provisions 

damaged  for  breach  of  warranty  of,  of  personal  property. 


1229 


437 

442 

441 
442 


348 


1204 

247 

1797 

348 

2263 

409 

2898 

494 

3046 

518 

1239 

253 

342 

79 

343 

80 

389 

90 

390 

90 

866 

184 

869 

186 

915 

193 

1123 

232 

1200 

246 

1227 

251 

1228 

251 

1364 

276 

1759 

343 

2971 

507 

2973 

507 

3010 

&U 

3050 

518 

2923 

498 

3440 

583 

3048 

518 

251 


1766 

354 

1767 

844 

1768 

845 

1769 

345 

1770 

345 

1771 

345 

1773 

346 

1776 

847 

3823 

562          1 

94 
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Section. 


P«ge. 


QUANTITY : 

implied  warranty  aa  to 

QUB8TI0N   OF  FACT: 

actual  fraud  is 

QUIET  ENJOYMENT: 

covenantor,  runs  with  the  land 

executory  contract  ef  sale  binds  seller  to  insert  covenant  of.. 

ib 

implied  in  hiring 


R 


RAILROAD  CORPORATIONS: 

may  bo  formed 

articles  of  incorporation  must  state  what,  in  addition 

prerequisites  to  filing  articles  of  incorporation 

Directors  to  be  elected,  when 

assessment  of  stock,  how  made  and  collected 

additional  provision  in  assessment  and  transfer  of  stock 

may  borrow  money  and  issue  bonds 

to  provide  sinking  fund  to  pay  bonds 

capital  stock  to  be  fixed 

certificate  of  payment  of  fixed  capital  stock 

enumeration  of  powers 

map  and  profile  to  bo  filed 

may  ohango  line  of 

forfeiture  of  franchise 

crossings  and  intersections. 

condemnation 

not  to  use  public  streets,  etc.,  except 

not  to  charge  fare  to  and  from  points  in  a  city 

when  crossing  highways,  etc.,  how  acquires  right  of  way 

may  consolidate 

proceedings  to  consolidate 

check  to  be  aflSxed  to  all  baggage 

damage  for  refusing  so  to  do 

annual  report  to  be  verified 

form  of  report 

duties  of. •. 

to  pay  damages  for  refusing  transportation 

to  furnish  accommodations  for  passengers... 

to  post  regulations 

not  responsible  for  injuries  incurred  by  violating  rules 

to  pay  damages '.... 

not  liable  in  certain  cases , 

may  recover  damages,  when 

regulations  of  trains 

penalty  for  violating  such 

conductor  may  eject  passengers,  when 

officers  to  wear  badge 

riates  of  charges 

passenger  tickets,  how  issued,  and  to  be  good  for  six  months. 

character  of  iron  to  be  used 

Street : 

may  be  formed 

articles  of  incorporation  to  state  what  addditional  facts 

prerequisites  to  filing  articles  of  incorporation 

authority  to  lay  track,  how  obtained .'.. 

restrictions  as  regards  granting  right  of  way„. 

cities  and  towns  may  make  rules  to  govern 


1773 


1674 


1463 
1734 
1937 
10&5 


346 


313 


2»5 
339 
364 

368 


286 

61 

291 

65 

292 

65 

453 

104 

454 

104 

455 

105 

456 

,      105 

457 

105 

453 

106 

459 

106 

465 

107 

466 

109 

467 

109 

468 

109 

469 

109 

469 

109 

470 

110 

471 

110 

472 

110 

473 

111 

473 

111 

479 

111 

479 

112 

480 

112 

480 

112 

481 

113 

482 

lis 

483 

113 

484 

113 

484 

113 

485 

114 

485 

114 

485 

114 

486 

114 

486 

114 

487 

115 

488 

lis 

489 

115 

490 

116 

491 

116 

286 

61 

291 

65 

292 

65 

497 

117 

498 

117 

499 

116 
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RAILROAD  CORPORATIONS:    (Continued.) 

penalty  for  overohargiDg 

to  provide  and  farnish  passenger  tieketSM 

penalty • . 

trial,  proof  and  limitation 

city  or  town  to  reserve  certain  rights 

license  to  be  paid 

track  for  grading  purposes m...... 

general  provisions  applicable 

RANSOM : 

of  ships  and  cargo •• 

RATE   OF  INTEREST: 

annual 

legal 

ib 

on  judgments 

on  loan  under  bottomry 

on  loan  under  respondentia 

See  Intbhbst. 

RATIFICATION : 

*    of  voidable  contract,  when  may  be  made 

ib •. 

partial,  when  total 

when  void 

to  prejudice  of  third  person  forbidden 

rescission  of 

See  AoBHCY ;  Aobnt. 

REAL  PROPERTY : 

defined > 

mines  are 

interests  in,  how  denominated 

application  of  interests  in,  to  personal  property, 
limitation  on  leases  of  certain 

ib 

general  provisions  concerning 

estates  in 

estates  of  inheritance  in 

fee  simple  estates  in 

fees-tail  and  conditional  fees  abolished.....; 

contingent  remainders  in 

freehold 

chattels  real,  or  estates  for  years  in 

chattel  interests,  or  estates  at  will  in 

estates  in,  for  the  life  of  third  person.. 

future  estates  in 

estates  in  reversion  in 

estates  in  remainder  in 

creation  of  remainders,  future  and  contingent  in 

limitation  of  successive  estates  for  life  in* 

remainders  on  estate  in,  for  life  of  third  person.. 

ib 

estate  in,  for  life,  remainder  of 

burdens  and  servitudes  upon 

ib 

rights  of  owners  of 

ib ^ 

rights  of,  in  respect  to  water 

^      ib , - . 

DOW  may  be  used  by  tenant  for  life. , 

how  may  be  used  by  tenant  for  years  at  will , 

ib.. 


500 

119 

501 

119 

601 

119 

502 

119 

603 

119 

504 

120 

605 

120 

506 

120 

2380 


424 


1916 

362 

1917 

362 

1918 

362 

1920 

362 

8022 

615 

3039 

517 

1688 

817 

2310 

415 

2311 

415 

2312 

416 

2313 

415 

2314 

415 

658 

156 

662 

157 

701 

162 

702 

162 

717 

163 

718 

164 

755 

169 

761 

170 

762 

170 

762 

170 

763 

170 

764 

171 

765 
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765 

171 

765 

171 

>66 

171 

767 

171 

768 

171 

769 

171 

773 

172 

774 

172 
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172 

776 

173 

778 

173 

801 

176 

802 

176 

829 

180 

817 

178 

830 

180 

818 

178 

818 

179 

819 

179 

820 

179 
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REAL  PROPERTY :     {dmiiuued.) 

remedies  of  granteec  for  renti  aod  rerersioni  of. 

remedies  of  lessee  against  assigns  of  lessor  of. 

remedies  on  leases  for  life,  for  rent  of. 

rent  on,  how  reeorered 

ib 

who  may  sue  for  i^jary  to  inheritance  in 

boundanes  of,  bj  water • -^ 

boundaries  of,  by  ways 

lateral  and  siibjaeent  support  to 

trees 

obligations  of  owners  of 

tenant  for  life  in,  duties  of. .« ~ 

eoterminoas  owner,  rights  of ^ 

nses  and  trusts  in 

disposition  of,  to  whom  must  be  made 

power  in  relation  to 

ownership  of  instruments  affecting  title  to ......^ 

words  of  inheritance  not  necessary  to  pass  a  fee  in 

fee  simple  title  in,  when  presumed  to  pass ^ 

subsequently  acquired  title  to,  passes  by  operation  of  law 

construction  of  words  used  in  description  of,  in  a  grant 

instruments  affecting,  called  "real  instruments*'.. 

lien  of  seller  of 

lien  of  purchaser  of. 

when  deemed  personal,  after  testator^s  death 

agreement  for  sale  of 

ib 

agreement  £or  sale  of,  authority  of  agent  to  execute  to  be  in 

writing 

agreement  for  sale  of,  form  of  grant  in  execution  of 

agreement  for  sale  of,  what  covenants  required  by 

form  of  such  eorenants 

sale  of  (see  Salb). 

transfer  of  (see  Tbamsfsb;  Gbaht). 

uses  and  trusts  in  (see  Utss  aho  Tautrg). 

powers  in  (see  Powers). 

accession  to  (see  Acckssion). 

hiring  of  (see  Hirino). 

mortgage  of  (see  MoRT«AaR,  Rial). 

REASON : 


ceasing,  the  rule  should  cease 

being  the  same,  the  law  should  be  the  same. 


RECEIPT: 

party  performing  obligation  entitled  to  written... 
in  policy  of  insurance,  effect  oC , 


RECEIVER: 

Court  may  appoint,  to  enforce  alimony. 

on  dissolution  of  corporations 

powers  of  such ^ 


RECORDER : 

certificate  of  marriage  to  be  filed  with.. 

declaration  of  marriage  to  be  filed  with 

selection  of  right  of  way  by  corporation  to  be  transmitted  tc 
City  or  County,  may  take  proof  or  acknowledgment  of  instru- 
ments  * ...•••••• 

real  instruments  to  be  recorded  in  office  of  County......... 

duties  of  County 

eertificate  of  formation  of  special  partnership  to  be  filed  with 
notice  of  dissolution  of  special  partnership  to  be  filed  with ... 
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994 
1076 
1077 
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1074 
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3040 
3060 
1338 
1781 
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179 
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179 
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181 
181 
181 
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188 
209 
221 
221 


221 


618 
618 
272 
S39 
341 

339 
339 
339 
340 


3610 
3611 

696 
696 

1499 
2698 

301 
464 

140 
400 
402 

36 
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92 

74 

76 

371 

20 

21 
87 

1170 
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1220 
2480 
2609 

239 
260 
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437 
441 
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RECORDER:    {OonHnmtd,) 

entry  of  Mtisfaetion  of  mortgage  to  be  made  in  preience  of... 

personal  mortgage  to  be  reeorded  with  what... 

See  RBcoBDme. 

RECORDING : 

of  marriage  oertifloate • 

of  marriage  deolaration.. 

of  inventory  of  separate  property  of  wife 

effect  of  snob 

effect  of  non-recording  such  inventory • 

of  marriage  settlements... » 

effect  of  saeb .«..•. 

of  by-laws  of  corporation 

transfers  of  real  property 

letters  patent  entitled  to,  without  acknowledgment..... 

effeet  of  such 

of  real  instruments 

of  instruments  evidencing  judgment  title 

what  is  not  entitled  tc 

instrument  proved  by  other  than  subsoribing  witness............ 

instrument  executed  under  power  of  attorney 

effect  of  want  of. 

ib 

priority  of,  establishes  priority  of  right.. 

prior,  of  subsequent  instrument  void  as  to  prior  instrument... 
purchase  from  subsequent  grantee  without  notice  of  prior  un- 

recorded  grant,  valid ; 

m^en  prior  and  subsequent  grant  both  recorded,  vendee  under 

the  latter  takes  with  notice  of  the  former 

holder  of  reeorded  instrument  presumed  as  against  holder  of 

unrecorded • 

actual  notice  of  unrecorded  instrument  by  holder  of  recorded 

subsequently  executed  instrument,  evidence  of  bad  faith.... 

unrecorded  instruments  void  as  against  encumbrances.. 

of  instruments  affecting  homesteads 

of  homestead  deolaration 

of  homestead  title • 

mode  of. 

instruments,  when  deemed  recorded 

books  of  record... 

transfers  of  ships 

of  certificate  of  formation  of  special  partnership. 

of  renewal  of  special  partnership. 

of  dissolution  of  special  partnership 

of  real  m  irtgages 

certain  provisions  concerning,  applicable  to  real  mortgages... 

encumbrances  protected  by ..••••.. 

what  must  be  recorded  as  a  mortgage 

assessment  of  mortgage... 

of  personal  mortgage 

ib 

of  personal  mortgage  in  different  places 

of  personal,  time  allowed  mortgagee 

of  mortgage  on  property  in  transit .., 

of  mortgage  on  property  of  common  carrier 

effect  of  removing  property  mortgaged  from  place  of. 

ib 

ib 


of  mortga(i:e,  notice  to  whom , 

satisfaction  of  personal  mortgage ., 

satisfaction  of  real  mortgage 

power  of  attorney  to  execute  personal  mortgage. 
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502 

2963 

605 

7i 

20 

76 

21 

171 

89 

172 

89 

173 

39 

185 

41 

188 

41 

804 

68 

236 

1159 

236 

1159 

236 

1160 

,  236 

1161 

236 

1162 

236 

1163 

237 
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1201 

247 

1202 

247 

1212 

248 

1208 
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247 
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1207 

248 

1209 

248 

1240 

254 

1254 

257 

1264 
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1217 

250 

1218 

250 

1219 

250 

1221 

250 

2480 

437 

2485 

438 

2509 

441 

2941 

501 

2942 
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2943 

601 

2946 

502 

2947 

502 

2943 

505 

2964 
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2965 
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2971 
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2973 
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502 
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Section. 


RECRIMINATION : 

divorce  to  be  denied  on  showing ; 

defined 

condonation  in  recriminatory  defence  bar  to  such  defence 

absence  of,  to  be  shown  affirmatiyely  in  complaint 

See  DiYORCB. 

REDEMPTION  : 

of  franchise  by  corporation 

person  having  interest  in  property  subject  to  lien,  has  right  ol 

inferior  lienor  has  right  of 

bow  made 

contract  in  restraint  of,  void 

right  of,  may  be  foreclosed 

ib 

See  Lien;  Mobtgaqs. 

RE-DfLIVERY  : 

of  grant  to  grantor  does  not  operate  as  transfer 

RE-ENTRY : 

*  by  grantor  or  lessor,  when  and  how  made^... 

right  of,  for  breach  of  condition  subseqaent,  transferable  ...... 

REINSURANCE  : 

defined 

what  must  be  communicated  on 

presumed  to  be  against  liability ». 

original  insured  has  no  interest  in 

See  Ikbubancb. 

RELATIONSHIP : 

husband  and  wife  cannot  by  contract  impair  their  legal „.. 

degrees  of,  how  computed 

of  half-blood  gives  right  to  succeed 

succession  through  illegitimate,  when  allowed 

RELATIVES : 

mutual  right  of  defence  of 

ib 

may  protect  child  from  parental  abuse 

legacies  to,  when  chargeable  with  debts  of  testator. 

when  illegitimate,  take  by  succession 

of  half-blood  succeed  alike  with  whole  blood 

alienage  of,  does  not  affect  right  of  succession 

RELEASE : 

of  future  interests  in  property 

of  power  to  make  leases  by  owner  for  life 

of  debtor  by  substitution  of  new  one 

by  creditor,  how  made. 

effect  of  general 

of  several  joint  debtors 

RELIEF : 

in  general 

compensatory,  the  usual  form  of 

specific  and  preventive,  limited  to  special  oases 

from  forfeiture 

See  Damages;   Specific  Relief;  Prevbhtiyb  Re- 
lief;  Injunction. 

RELIGIOUS,  SOCIAL  AND  BENEVOLENT  CORPORATIONS: 

may  be  formed... % 


1060 


112 

29 

122 

31 

123 

31 

131 

34 

392 

91 

2003 
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1389 

282 

1389 

282 

1388 

282 

43 

11 

49 

13 

203 

44 

1361 

276 

1388 

282 

13S9 

282 

1399 

284 

699 

161 

927 
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1541 

307 
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307 

1543 

307 
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553 

3275 
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3369 

570 

3369 

570 
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RELIGIOUS,    SOCIAL    AND    BENEVOLENT    CORPORATIONS: 
{Continued.) 

married  women  may  become  corporators,  etc.,  of. 

how  formed 

articlef  of  iDcorpuration  to  state  additional  facts. 

may  hold  what  amount  of  property 

Masons,  Odd  Follows  and  Pioneers  may  hold,  how  much 

annual  report 

when  forfeits  franchise  and  lands 

may,  by  order  of  Court,  sell  or  mortgage  property 

proceedings  thereon 

may  prove  error  what,  in  by-laws 

members  admitted  after  incorporation « 

membership  not  transferable 


REMAINDERS: 

defined 

contingent,  on  prior  remainder  in  fee 

contingent  upon  a'term  of  years 

when  may  be  created 

upon  estates  j9er  autcr  vie 

upon  estates  per  auter  vie,  when  takes  effect.... 

for  life  upon  a  term  of  years.. 

upon  a  contingency 

to  heirs,  what  title  vests  under 

construction  of  certain 

owner  of  estate  in,  may  sue  for  ii^^^J  ^  inheritance.... 

meaning  of  "death  without  heirs."  etc.,  in  certain 

death  of  devisee  before  testator  does  not  affect  certain  inter- 
ests in 

See  Future  Estates;  Future  Interests. 

REMOVAL: 

of  guardian 

of  officer  of  corporation 

of  thing  bought,  after  delivery 

of  trustee  for  holding  adverse  interests 

of  principal  in  guaranty  from  State,  when  equivalent  to  insol- 
vency  

of  recorded  mortgaged  personal  property,  effect  of 

ib 


RENT: 


when  tenant  liable  for  double, 
ib 


right  of  taking,  may  be  held  as  a  servitude. 

remedies  for  recovery  of 

remedies  for  recovery  of,  by  assignees 

underlease  for  life,  how  recovered 

dependent  on  life,  when  recoverable 

payment  of,  by  tenant  to  grantor,  when  binding  on  grantee.. 

covenant  for  payment  of,  runs  with  the  land 

term  of  hiring,  how  indicated  by 

acceptance  of,  when  operates  as  renewal  of  lease 

when  payable 

forfeited  by  letting  room  in  parts 


RENUNCIATION : 

of  partnership  exonerates  partner,  when, 
of  partnership,  effect  of. 


REPAIR ; 


owner  of  estate  for  life,  to  keep  buildings  in. 
coterminous  owners  bound  to  keep  fence  in. . 
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176 
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824 

180 
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840 

181 

841 

181 

762 


INDEX. 


Section. 


REPAIR  :     ( CoHttnued, ) 

tenant  for  life  to  keep  fence  in 

owDer  for  voyage  to  keep  ship  in 

borrower  must,  when 

hirer  must,  when 

landlord  must,  when 

tenant  may,  at  expense  of  landlord,  when 

letter  of  personal  property  mnst 

hirer  of  personal  property  may,  at  expense  of  letter, 
of  ship,  shipmaster  may  contract  for 


REPEAL : 


of  former  statutes.. i. 


REPORTS : 

of  official  proceedings,  privileged, 
false,  by  officer  of  corporation 


REPOSSESSION:    See  Rb-Bittrt.  . 

REPRESENTATION  : 

who  fucceed  to  property  by  right  of. 

authority  of  agent  to  make 

Ik  Inburamob : 

may  be  oral  or  written 

when  may  be  made 

hdw  interpreted 

as  to  future,  when  deemed  promise 

how  may  affect  policy 

when  may  be  withdrawn •>.< 

to  what  time  deemed  to  refer 

concerning  information ■ 

whep  deemed  fhlse 

effect  of  lalsity  in 

materiality  of,  how  determined 

rules  ooneerniDg,  govern  modification  of  contract 

Marine  .* 

effect  of  falsity  in 

concerning  eipectation,  effect  of. 

Fire  : 

effeetof  falsity  in » 

RESCISSION ; 

minor'has  power  of. 

person  not  entirely  without  understanding  has  power  of. 

accepting  grant  without  covenants  does  not  bar 

of  novation 

third  person  may  enforce  contract  before 

consent  not  free,  subject  to 

extinguishes  contrnot 

of  contract,  in  what  oases  allowed 

of  contract,  how  effected 

of  contract,  not  barred  by  stipulation 

of  sale  allowed  to  seller  in  case  of  non-payment  of  price 

buyer  has  right  of,  if  seller  refuses  to  allow  inspection , 

buyer  has  right  of,  on  breach  of  warranty 

buyer  at  auction,  when  entitled  to , 

of  ratification 

of  insurance  allowed  for  concealment,  when 

ib , 

of  insurance  allowed  for  false  representation,  when 

of  insurance  allowed  for  violation  of  warranty,  etc 

of  insurance  allowed  for  fraudulent  valuation 

of  insurance  allowed  for  alteration  increasing  risk.» 
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RESCISSION  :    ( Continued. ) 

of  alteration  of  obligation  does  not  restore  liability  of  guar- 
antor  < 

stoppage  in  transit  is  not 

of  oontraots,  when  may  be  aofjudged 

of  contracts,  for  mistake 

of  contraets,  requirements  on  adjudging 

See  Rbyooation. 


RESIDENCE : 

requisites  in  regard  to,  in  actions  for  divorce 

proof  of  actual,  required  in  actions  for  divorce. 

ib , 

right  of  parent  as  regards,  of  child 

right  of  husband  to  select 

subsequent  change  of,  does  not  affect  will 


RESIDUE : 

remainder  on,  of  estate 

of  testator's  estate,  effect  of  devise  of... 
of  testator's  estate,  effect  of  bequest  of. 


RESPONDENTIA : 

defined .^ 

owner  may  hypothecate  by,  in  any  case. 

master  may  hypothecate  by,  when 

law  of  bottomry  applicable  to 

obligation  imposed  upon  ship  owner  by... 
See  Bottomry;  Lien. 


RESTORATION : 

necessary  on  rescission  of  contract... 

of  thing  wrongfully  obtained 

ib 

of  deposit,  terminates  duties  of  depositary. 

of  thing  found,  exonerates  finder 

lien  extinguished  by 


RESTRAINT : 

right  of  protection  ftrom  bodily..... 

of  marriage,  when  void 

ib 

of  alienation,  when  void 

ib 

contract  containing,  on  legal  proceedings,  void. 

of  trade,  contract  in,  when  void 

of  trade,  allowed  on  sale  of  good  will 

of  trade,  allowed  on  dissolution  of  partnership., 
of  right  of  redemption  from  lien,  not  allowed.. 


RETURN : 


of  appraisers  of  homestead 

of  premium  of  insurance,  when  must  be  made. 

ib 

ib 

ib 

such,  when  excused 


REVERSION : 

of  land  granted  to  corporations 

estate  in,  defined 

owner  of  estate  in,  may  sue  for  injury  to  inheritance. 
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86 
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REVISION! 

of  contraotSy  when  allowed.... 

preeumptioD  at  to  intent  of  parties 

principles  of 

specific  enforcement  after 

REVIVAL  : 

of  obligation  after  extinction  of  negotiable  instrument 

REVOCATION: 

consent  to  separation  is  snbjeet  to 

of  condonation 

power  irrevocable,  unless  right  of  granted 

grantor  reserving  power  of,  is  deemed  owner 

of  power  of  attorney,  a  real  instrument 

of  power  of  attorney,  witness  not  necessary  to  its  validity 

of  gift  in  view  of  death ; 

of  power  of  attorney,  how  only  can  be  effeeted 

power  of,  when  deemed  executed , 

ib 

of  proposal  to  contract , 

of  proposal  to  contract,  how  made f 

of  trust , 

of  continuing  guaranty 

Of  Will: 

procured  by  fraud,  may  be  annulled , 

of  mutual  will 

made  in  another  State,  valid 

void  unless  duly  executed 

subsequent  change  of  domicile  does  not  aiSeot 

in  writing 

evidence  of. 

by  obliteration 

of  duplicate , 

by  subsequent  will 

of  subsequent,  does  not  revive  prior. ••....... 

by  marriage  and  birth  of  issue , 

by  marriage  of  testator , 

by  marriage  of  testatrix , 

contract  to  sell  property  disposed  of  by  will  is  not , 

encumbrance  on  property  is  not. .....m...... , 

conveyance,  when  is ,'. 

conveyance,  when  not ^ 

revokes  codicils , 

provisions  relating  to,  apply  to  what  wills 

RIGHTS : 

two  kinds  of  civil 

may  be  waived,  surrendered  or  lost. 

ib 

arising  out  of  obligations,  transferable 

must  not  be  used  injuriously ,.„ 

RIGHT  OF  WAT: 

granted  to  corporations , 

limitation  of  such 

selection  of  such,  how  certified  to 

as  an  easement 

as  a  servitude 

RIOT : 

involuntary  deposit  may  be  made  in  ease  of , ,.. 

duty  of  depositary  in  such  case , 
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RISKS: 

insured  against,  to  be  stated  in  polioj < 

effect  of  altering  thing  covered  by  fire  insurance,  increasing., 
effect  of  altering  thing  covered  by  fire  insaranoe,  not  increas- 
ing  

what,  may  be  insured  against  in  marin#inBurance 

stipulation  of  personal  liability  under  bottomry  independent 

of»  void 

See  Imsurancb. 

RIVER : 

ownership  of  land  newly  formed  by  action  of. 

See  Accretion  ;  Alluyion. 

ROAD  CORPORATIONS  :    See  Waooh  Road  Corpobahons. 


2687 
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2754 
2655 
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SAILOR : 


may  make  nuncupative  will,  when  ., 
See  Seamen. 

SALARY:    See  Waobs ;  Cox pbnsation. 

SALE: 


defined 

of  stock  for  delinquent  assessments 

highest  bidder  to  be  purchaser  at  such 

when  corporations  may  purchase  at  such 

extension  of  time  of  delinquent 

of  franchise  of  corporations  under  exeeutions 

such  not  to  affect  powers  of,  of  corporations 

power  of,  in  mortgage,  when  deemed  part  security 

of  personal  property,  owner  of  future  interest  in  may  compel. 

transfer  of  personal  property  by 

what  title  to  personal  property  passes  by 

obligations  of  seller  of  personal  property  as  to  delivery  (see 

Dklivbrt). 
as  to  warranty  (see  Warrantt). 

of  homestead  on  execution 

rescission  of,  not  effected  by  stoppage  in  transit 

power  of,  under  mortgage,  how  executed 

of  pledged  property  by  pledgee,  requisites  previous  tc 

ib 


1288 


ib. 


of  pledged  property,  must  be  by  auction 

of  pledged  property,  on  demand  of  pledgeor... 

of  pledged  property,  surplus  of,  to  whom  paid. 

ib 


judicial,  of  pledged  property^ 

subject  of,  must  be  what 

factor  may  cause,  for  his  reimbursement. 

on  credit  by  factor 

liability  of  factor  upon,  under  guaranty  commission. 

of  delinquent  mining  property 

extinction  of  lien  by 

power  of,  may  be  conferred  by  mortgage 

by  depositary  of  deposit  in  danger  of  perishing 

of  thing  found 

ib 


rights  and  obligations  of  seller  under  (see  Seller). 
rights  and  obligations  of  buyer  under  (see  Botbb). 
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2520 

448 

2010 

496 

2926 

498 

1837 

853 

1869 

857 

1870 

867 

756 
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SALE :     (Continued,) 

Agreement  /or  : 

defined 

to  Bell 

to  buy 

to  sell  and  buy ^ 

what  may  be  subject  of...... 

of  real  property,  effect  of 

ib 

authority  to  agent  to  execute  to  be  in  writing 

form  of  grant  required  by 

ib 

ib 

of  personal  property 

must  be  in  writing  or  partially  performed 

not  reyocation  of  will 

Bt  Auction  : 

defined  

when  complete 

witlidrawflJ  of  bid , 

written  conditions  of,  not  to  be  modified 

when  absolute 

by-bidding  at,  a  fraud 

auctioneer's  memorandum  of,  binding 

See   Buyer  ;   Seller  ;  Auction  :   Drliybrit 

RANTY. 


War- 


salvage  : 

in  case  of  capture  of  ship,  ratable  deduction  to  be  made  from 

seamen's  wages  for .,.,,., 

who  entitled  to 

ib 

SAMPLE : 

implied  warranty  on  sale  by 

SATISFACTION: 

of  judgment  against  corporations 

of  judgment  against  homestead,  how  made 

of  legacies  and  gifts 

what  operates  as 

ib 

completed  novation  operates  as 

of  recorded  real  mortgage,  how  evidenced 

ib 

•        ib 

ib 

penalty  for  refusing  to  acknowledge,  of  personal  mortgage.... 
See  Accord. 

SAVINGS  AND  LOAN-  CORPORATIONS : 

may  be  formed 

may  loan  money,  on  what  terms 

capital  stock  and  rights  and  privileges  thereof..... 

dividends  to  be  from  surplus 

to  contract  no  liability  except  for  deposits 

property  which  may  be  owned  by,  and  disposal  of  such 

restrictions  on  purchasers , 

married  women  and  minors  may  own  stock  in 

may  issue  transferable  certificates  of  deposit 

special  certificates 

to  provide  reserve  fund  for  payment  of  losses 

prohibition  on  officer  of,  and  what  vacates  his  ofllce 


1726 
1727 
1728 
1729 
1730 
1731 
1741 
1732 
1733 
1734 
1735 
1739 
1741 
1300 

1792 
1793 
1794 
1796 
1796 
1797 
1798 


2060 
2079 
2725 


1766 


$38 

sas 

339 

n9 

339 
339 
339 
339 
339 
340 
341 
341 
266 

348 
343 
348 
348 
348 
343 
349 


383 
385 
470 


344 


388 

90 

1243 

254 

1367 

276 

1623 

304 

1524 

304 

1534 

306 

2948 

502 

2949 

503 

2950 

502 

2951 

503 

2951 

603 

286 

61 

671 

132 

572 

133 

673 

133 

573 

133 

574 

134 

574 

134 

fc75 

136 

676 

136 

676 

136 

677 

136 

678 

136 
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SCIENCE : 


corporations  for  promotion  of,  may  be  formed. 


SEA: 


SEAL 


perils  of,  defined 

perils  of,  carrier  not  liable  for  damage  caused  by 

See  Carrier,  Marine  ;  Insurarcb,  Marirb. 


defined 

private,  abolished '. 

ib 

officer  taking  proof  or  acknowledgment  of  instrument,  must 

affix 

corporate  or  official,  how  affixed 


SEAMEN 


defined 0, 

may  make  nuncupative  will,  when 

power  of  shipmaster  over 

how  engaged 

how  discharged 

cannot  be  compelled  to  ship  on  nnseaworthy  vessel, 

restrictions  on  contiaots  with 

lien  of. 

wages  of,  when  begin 

wages  of,  when  depend  on  freightage.. 


wages  (^  when  do  not  depend  on  freightage 

wages  (ff  not  lost  by  agreement 

wages  of,  where  voyage  is  broken  np 

wages  of,  when  wrongfully  discharged 

wages  of,  notiost  by  wreck 

wages  of,  when  prevented  from  rendering  service.. 

wages  of,  when  personal  representatives  take 

wages  of,  when  forfeited 

must  be  provided  for  in  sickness 

must  not  ship  goods  on  his  own  account 

liability  of,  for  injury  to  ship 


286 


SEAWORTHINESS: 

seamen  not  bound  to  sail  when  reasonable  doubt  exists  as  to, 

of  ship , 

defined 

implied  wnrranty  of,  in  insurance 

at  what  time  must  exist,  under  insurance 

what  required  to  oonstitute 

different  degrees  of,  during  voyage • 

for  the  purpose  of  insuring  cargo 


SECRETARY  OF  STATE : 

proceedings  for  continuance  of  corporation  to  be  filed  with... 
prerequisites  to  be  required  by,  before  issuing  certificate  of  in- 
corporation  

when  must  issue  certificate  of  incorporation 

SECURITY : 

for  alimony , 

when  power  of  sale  in  mortgage  deemed  part 

indorscr  having,  not  entitled  to  notice  of  dishonor 

to  be  given  by  assignee  for  benefit  of  creditors 

contracts  of,  when  called  bail 

held  by  creditor  or  co-surety,  surety  entitled  to  benefit  of..... 

held  by  surety,  creditor  entitled  to  benefit  of 

by  way  of  lien  (see  Libr) 


287 

294 
297 


140 
894 
8157 
.3467 
2780 
2849 
2854 
2872 


61 


2199 

399 

2197 

899 

• 

3589 

608 

1096 

225 

1629 

323 

1191 

244 

1628 

823 

2049 

381 

1288 

263 

20.37 

879 

2050 

881 

2050 

381 

2051 

381 

2058 

381 

3064 

521 

2055 

382 

2054 

382 

2058 

382 

2051 

881 

2056 

882 

2057 

382 

2058 

382 

2060 

383 

2062 

883 

2063 

883 

2061 

383 

2064 

383 

2063 

883 

2051 

381 

2682 

464 

2681 

464 

2683 

464 

2684 

464 

2685 

465 

2687 

465 

63 

66 
66 


35 
190 
5.35 
589 
478 
488 
489 
491 
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8ECURITT :     (  Continued.) 

for  what  lien  may  be 

for  obligation  does  not  prevent  direct  enforcement 

by  way  of  mortgage  (see  Mortgage) 

transfer  by  way  of,  to  be  deemed  mortgage  or  pledge «. 

of  mortgagee  not  to  be  impaired  by  person  bound 

^  by  way  of  pledge  (see  Pledge) 

for  third  person,  pledge  may  be  made  as 

by  way  of  bottomry  (see  Bottomrt) 

by  way  of  respondentia  (see  Respoxdbrtijl) 

See  BoMD ;  Surety  ;  Surbttship.  • 

SEDUCTION : 

right  of  protection  from 

damages  for 

SEISIN: 

executory  contract  of  sale  binda  seller  to  insert  coTenant  of... 
damages  for  breach  of  covenant  of 

See  COYENAMTB. 

SELECTION : 

power  in  tmst  with  right  of. 

owner  of  materials  in  confusion  of  goods  haa  right  of,  be- 
tween the  thing  and  its  value. 

between  alternatives,  who  has  right  of 

between  alternatives,  notice  of,  must  be  given..... 

between  alternatives,  extent  of  right  of 

See  Option.  • 

SELF-DEFENCE: 

right  of... :. 

SELLER : 

of  good  will,  may  agree  not  to  carry  on  the  same  business  in 
the  county 

in  an  exoutory  contract  of  sale,  bound  to  insert  certain  cove- 
nants  

rights  and  obligations  of .....' 

as  depositary  before  delivery 

in  respect  to  re-sale  or  rescission 

authority  of  auctioneer  from 

of  real  property,  lien  of. 

when  lien  of,  of  real  property,  deemed  waived 

extent  of  lien  of,  of  real  property 

of  personal  property .......•.• 

Ohligaliont  off  a»  to  delivery  : 

on  demand 

where  made ^ 

expense  of  transportation , 

when  to  be  made 

notice  of  election 

must  follow  directions  of  buyer 

of  personal  property , 

Ohligalione  off  at  to  warranty  : 

warranty  defined 

not  implied 

of  title  to  personal  property , 

on  sale  by  sample 

of  merchandise  not  in  existence 

of  manufacture  against  latent  defects... 

of  manufacture  for  particular  purpose... 

when  thing  cannot  be  examined  by  buyer 

of  trade  marks ,., 


2884 

493 

2890 

493 

2919 

497 

2921 

497 

2932 

499 

29S0 

508 

2992 

510 

3017 

514 

3036 

517 

48 

13 

3339 

565 

1734 

339 

3306 

558 

983 

1032 
1448 
1449 
1450 


43 


1674 


197 

215 
293 
293 
293 


11 


329 


1734 

339 

1748 

343 

1748 

342 

1749 

342 

2362 

431 

3047 

518 

8047 

5IS 

3049 

518 

3049 

518 

1753 

343 

1754 

342 

1755 

343 

1758 

343 

1756 

343 

1757 

343 

1759 

343 

1763 

344 

1764 

344 

1765 

344 

1766 

344 

1768 

345 

1769 

345 

1770 

345 

1771 

345 

1772 

346 
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SELLER:     (Continued.) 

other  marks 

on  sale  of  written  inetrument. 
of  provisions  for  domestio  use. 

on  sale  of  good  will 

on  judicial  sale. , 

effect  of  general  warranty. 


See  Grahtob  ;  Sale  ;  Vbmdor. 

SEPARATION : 

of  husband  and  wife  by  consent,  not  desertion.... 

and  intent  to  desert  do  not  always  co-exist 

consent  to,  revocable..' 

husband  and  wife  may  agree  to  immediate 

mutual  consent  to,  sufficient  consideration .« 

See  DivoBCB ;  Husband  and  Wife. 


SERVANT : 

abduction  or  enticement  of,  forbidden ', 

injury  to,  forbidden 4. 

relation  of  master  and 

defined 

term  of  lairing 

ib 

renewal  of  hiring 

time  of  service  of. 

to  deliver  over  to  master  without  demand 

master  may  discharge 

See  Apprenticx  ,*  EHPLori ;  Sbbyice. 

SERVICE  I       • 

of  legitimate  unmarried  minor,  father  entitled  tc 

of  illegitimate  unmarried  minor,  mother  entitled  to 

parent  may  relinquish,  of  child 

when  apprentice  may  recover  for 

of  apprentice,  how  enforced 

of  depositary 

contract  for,  cannot  be  specifically  enforced 

debt  for,  may  be  preferred  in  assignment  for  benefit  of  cred- 
itors  k 

employ^  in  gratuitous,  duties  of 

gratuitous,  when  maybe  relinquished.... , 

without  employment 

ib 

of  carrier,  other  than  carriage 

See  Emplotment  ;  Employe  ,*  Sbbtant. 

SERVIENT   TENEMENT: 

defined 

servitude  on,  by  whom  only  may  be  created 

owner  of,  cannot  hold  servitude  thereon.. 

owner  of,  may  have  action  for  recovery  of  possession 

servitude  extinguished  by  destruction  of 


SERVITUDES: 

upon  land,  when  called  easements 

when  may  be  held  apart  from  the  land 

by  whom  grantable 

by  whom  may  be  held 

extent  of,  how  determined 

partition  of  burden  of„ 

how  fir  usable  by  expectant  owner 

who  may  enforce  by  action , 

do  not  disqualify  owner  from  recovering  possession.. 


1773 

346 

1774 

346 

1775 

846 

177« 

347 

1777 

347 

1778 

'  847. 

99 

26 

101 

27 

102 

27 

169 

38 

160 

38 

48 

13 

48 

13 

264 

54 

2009 

876 

2010 

376 

2011 

376, 

2012 

376 

2013 

376 

2014 

377 

2015 

377 

197 

43 

200 

44 

211 

45 

276 

57 

278 

57 

1839 

354 

S390 

575 

3453 

686 

1975 

370 

1976 

370 

2078 

384 

2079 

385 

2203 

400 

803 

177 

804 

177 

805 

177 

810 

177 

811 

177 

801 

176 

802 

176 

804 

177 

805 

177 

806 

177 

807 

177 

808 

177 

809 

177 

810 

177 
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SERVITUDES :     {Continueti,) 

bow  eitingaiahed^ t 

instrament  graDting,  a  raal  inslramoDt... 

'    instrument  granting,  wiinees  not  necessarj  to  its  yaliditjr.»... 

SEVERAL : 

,  defined 

obligation  may  be 

obligation,  when  presnmed^ot  to  be 

indemnity  to,  extends  to  each 

See  JoiHT. 

SHERIFF : 

deed^'of,  does  not  carry  "  subsequently  acquired  title" 

grant  of,  and  encumbrances,  muniment)  of  same  title 

grant  of,  subject  to  provisions  of  chapter  on  Recording 

duties  of,  on  sale  of  delinquent  mining  property 

lien  of. 

SHIP :  • 

defined 

appurtenances  of.- • 

foreign 

domestic -^ 

controversy  between  part  owners  of,  how  determined 

who  responsible  for  repair  and  supplies  of. 

registry,  enrolment  ami  lioenee  of. 

collision  between,  from  breach  of  rules 

losses  caused  by  collision  of,  bow  apportioned 

transfer  of  interest  in,  to  be  in  writing 

recording  transfer  of,  where  provided  for... 

when  not  seaworthy,  seamen  need  not  sail  in 

seaworthiness  of,  defined 

charter  party  of,  defined  and  regulated 

laws  of  mortgage  do  not  apply  to 

lien  on 

hypothecation  of,  under  bottomry 

shipmaster  may  procure  repairs  and  supplies  of. 

shipmaster  may  nypotheeate,  when 

shipmaster  may  sell,  when 

abandonment  of,  terminates  master's  power 

,      shipmaster  personally  liable  for  certain  contracts  for 

liability  of  master  for  negligence  of  persons  employed  on..... 

part  owners  of,  not  partners 

See  Bottomry;  Abandonmbnt;  Votaob;  Shipmas- 
ter ,■  Inburarob,  Marine  j  Ship's  Manager  ;  Ship 
Owners. 

SHIPMASTER: 

may  be  charterer. 

how  appointed 

must  be  on  board,  when 

must  take  pilot,  when 

power  of,  oyer  seamen 

power  of,  over  passengers 

power  of,  to  impress  private  stores 

must  not  abandon  ship  without  advice 

duties  of,  on  abandoning  ship 

when  must  not  trade  on  bis  own  account 

care  and  diligence  required  of 

authority  of,  necessary  to  make  jettison 

is  general  agent  for  owner 

may  borrow  on  credit  of  owner.'. 

may  borrow  on  behalf  of  owner  of  cargo 


Section. 
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811 

178 

1092 

2S3 

1098 

225 

8571 

605 

U27 

2«0 

1428 

290 

2778 

476 

1132 

231 

1210 

248 

1211 

248 

2520 

443 

8065 

521 

960 

200 

961 

201 

962 

201 

962 

201 

964 

201 

965 

201 

966 

201 

971 

203 

973 

203 

11.S5 

233 

1221 

250 

2051 

381 

26S2 

464 

1959 

368 

2978 

508 

3069 

522 

3017 

514 

2376 

423 

2377 

423 

2378 

424 

2381 

4U 

2382 

424 

2383 

424 

2396 

426 

1959 

868 

2034 

379 

2035 

379 

2036 

379 

2037 

379 

2038 

379 

2039 

379 

2040 

380 

2041 

380 

2042 

380 

2043 

380 

2150 

393 

2373 

423 

2374 

423 

2375 

423 
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SHIPMASTER  :    {Continued.) 

power  of,  to  make  contraots ',,„ 

power  of,  to  hypothecate 

power  of|  to  sell  ship 

power  of ,  to  sell  curgo.... 

ftutbority  of,  to  ransom  ship 

power  of,  terminates  on  abandonment  of  ship 

persfinal  liability  fur  contraot  oonceminK  ■bip....f 

liability  for  acts  of  persons  employed  about  ships 

responsibility  of,  for  negligence  of  pilot 

when  may  hypothecate  ship  under  bottomry 

ib 

when  may  hypothecate  freightage  under  bottomry 

lien  of. 

SHIP  OWNERS: 

controversy  between,  how  determined 

master  of  ship  appointed  by 

when  manager,  called  what ^. 

when  manager,  not  entitled  to  compensation 

shipmaster  general  agent  for 

shipmaster  may  borrow  on  credit  of 

certain  contracts  of  shipmaster  bind 

shipmaster  may  sell  ship  without  iostructions  from,  when 

contract  to  ransom  ship,  by  shipmaster,  binds 

power  of,  to  bind,  when  ceases 

when  responsible  for  negligence  of  ship 

ship's  manager  cannot  bind,  to  an  insurance^ 

has  insurable  interest 

value  of  insurable  interest  of. 

have  insurable  interest  in  expected  freightage 

may  hypothecate  ship  upon  bottomry 

when  must  repay  owner  of  cargo  hypothecated  under  respon 
dentia 

SHIP'S  MANAGER  : 

defined 

duties  of. 

not  entitled  to  compensation,  when 

powers  of 

limitation  of  powers  of. 

SHIPWRECK : 

involuntary  deposit  may  be  made  in  case  of. 

duty  of  depositary  in  such  ease. 

wages  of  seamen  not  lost  by 

See  Abahdohmemt  ;  Loss. 

SIGNATURE : 

defined 

proof  of,  how  made  in  certain  cases 

of  officer  to  be  affixed  to  certificate,  of  proof  or  acknowledg 

ment 

in  indorsement  of  negotiable  instrument 

ib 

See  Writiro. 

SINGULAR  NUMBER: 

includes  pluml 

plural  number  includes 

SISTER :  « 

right  of  protection  from  seduction  of 

96 


8040 


2070 
2071 
2072 
2388 
2389 


1815 
1816 
2058 


3585 
1188 

1191 
3109 
3110 


3583 
3583 


48 


2.376 

428 

2377  • 

424 

2378 

424 

2379 

424 

2380 

424 

2381 

424 

2382 

424 

2383 

424 

2384 

424 

3019 

515 

3020 

515 

3021 

515 

3036 

521 

962 

201 

2035 

379 

2070 

384 

2072 

384 

2373 

423 

2374 

423 

2376 

423 

2378 

424 

2380 

424 

2381 

424 

2334 

424 

2389 

425 

2659 

461 

2661 

•  461 

'^662 

461 

3018 

515 

517 


384 
384 
384 
426 
425 


850 
351 
882 


607 
244 

244 

527 
527 


607 
607 


13 
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SKILL  : 

minor  may  hold  oflSces  reqairing  only  diligence  and 

liability  for  injury  arisiog  from  want  of  ordinary.. 

borrower  for  use  must  exercise  what 

employ^  roust  use  reasonable 

employ^  must  use  all  that  he  possesses 

voluntary  depositary  must  use  reasonable 

carriers  of  person*  for  reward  must  nse  reasonable 

See  Garb  ;  Diliqbncb. 

SLANDER : 

defamation  effected  by 

defined 

SOLE  TRADER: 

rights  of  married  woman  as m 

SOLDIER: 

in  active  service  may  make  nunonpative  will 

SOLEMNIZATION   OF  MARRIAGE: 

changes  status  of  minors  to  that  of  adults 

consent  must  be  followed  by,  in  order  to  constitute  marriage... 

how  effected 

by  whom  effected 

no  particular  form  of,  required 

substantial  requisites  of 

certificate  on 

persons  married  withouti  mnst  make  declaration,  how 

'  See  Marriaob. 

SOUTHERLY : 

defined 

SPECIFIC  PERFORMANCE: 

of  obligations  may  be  compelled,  when 

right  to  mutual 

not  enforced  unless  mutuaL ^ 

presumption  in  favor  of,  as  to  real  property 

presumption  against,  as  to  personal  property 

may  be  enforced  in  favor  of  party  not  bound,  when 

may  be  enforced,  notwithstanding  penalty  in  contract 

not  enforced  in  respect  of  personal  service 

not  enforced  in  respect  of  contract  to  accept  arbitration 

not  enforced  in  respect  of  act  which  party  cannot  perform.... 
not  enforced  in  respect  of  agreement  to  procure  act  of  third 

person 

not  enforced  in  respect  of  indefinite  contract 

-  not  enforced  against  party  not  having  adequate  consideration 

not  enforced  against  party  as  to  whom  contract  is  not  fair 

not  enforced  against  party  not  freely  consenting 

not  enforced  in  favor  of  party  in  default 

not  enforced  when  oppressive 

of  agreement  to  buy,  not  enforced  when  title  doubtful 

may  be  enforced  against  persons  claiming  under  party  bound 

to  perform 

of  trust  power,  maybe  compelled .' 

may  be  enforced  after  revivion 

SPECIFIC  RELIEF: 

to  be  given  only  in  special  cases 

how  given .......^. 

not  given  to  enforce  penalties 

See  Specific  PBRroRMAMCB. 


27 

8 

IIU 

3S6 

1888 

359 

1983 

372 

1984 

372 

2078 

384 

2100 

887 

44 

11 

46 

13 

188 


1288 


20 

8 

55 

18 

88 

19 

70 

20 

71 

20 

72 

20 

73 

20 

75 

21 

1074 


42 


204 


221 


3384 

5r2 

3385 

573 

3386 

574 

3.387 

574 

3388 

674 

3388 

574 

3:^89 

574 

3390 

575 

3390 

576 

3390 

575 

3390 

575 

3390 

575 

3301 

575 

339  L 

575 

3391 

575 

3392 

575 

3393 

575 

3394 

576 

3305 

576 

9'2 

196 

8402 

577 

3366 

560 

3367 

560 

3369 

570 
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SPEED : 


carrier  must  traTel  at  what  rate  of , 


SPORTS : 


right  of  eondaoting  lawful,  on  land,  an  eaaement.. 


SPRING : 


natural  flow  of,  not  to  bo  prevented.... 


STAGE  COMPANIES: 

maj  be  formed 

articles  of  incorporation  must  state  what  additional  facts....... 

prerequisites  to  filing  articles  of  incorporation 


STATE: 


defined 

persons  made  adults  bj  laws  of  another,  how  deemed  in  this., 
persons  made  minors  by  laws  of  another,  how  deemed  in  this.. 

marriages  contracted  without  this 

lands  of,  granted  to  corporations 

ib 

appurtenances  to  lands  of,  granted  to  corporations 

lands  so  granted,  when  to  revert  to ^ 

may  hold  property  as  private  proprietor 

is  owner  of  what  property..... 

ib 


STATUTES : 

defined 

minor  cannot  disaffirm  contract  entered  into  by  virtue  of  spe- 
cial  

curing  defective  acknowledgments,  etc.,  preserved 

repeal  of  former 


STEAMERS : 

rules  for  navigation  of.. 

ib .:. 

See  Ship. 


STOCK  (of  Corporations): 

amount  tu  be  subscribed  before  incorporating 

oath  of  officer  to  subscription  of , 

majority  of  subscribed,  necessary  to  adoption  of  by-laws., 
majority  of  subscribed,  necessary  to  election  of  Ditcctors. 

ib 

two-thirds  of  subscribed,  necessary  to  amend  by-laws 

two-thirds  of  subscribed,  necessaiy  to  removal  of  officers. 

majority  of  subscribed,  constitutes  quorum , 

dividends  not  to  be  made  from  capital 

debts  not  to  be  incurred  beyond  subscribed..... 

ib ^ 

capital  must  not  be  increased  or  diminished  except 

ib 

on  dissolution,  may  be  divided 

who  may  enforce  subscription 

certificates  of,  how  issued 

transfer  of  shares  of. , 

transfer  of  shares  of,  held. by  married  women 

transfer  of  shares  of,  of  non-residents 

hypothecated  shares  of,  how  voted 

ib 

sale  of  delinqaent 

when  acquires  jurisdiction  over  certain 

may  buy  its  own,  when..... 
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STOCK  (of  Corpobat(Onb)  :     {Cfontinued.) 

disposition  of,  where  oorporation  is  purchaser 

when  oorporation  may  purchase  delinquent 

ib 

disposition  of  delinquent,  purchased  by  corporation.... 

ib 

action  for  recovery  of,  sold  fur  delinquent  assessments. 

liability  of  stockholders  on 

defined •• 

See  Assessment  of  Stock. 


STOCKHOLDERS  (in  Corpobatioms)  : 

entitled  to  how  many  votes 

notice  to  be  given  to,  of  meetings 

who  has  hvpotheoated  stock,  when  may  vote. 

ib 

liability  of,  for  debts  of  corporation 

ib 

defined 


STOPPAGE  IN  TRANSIT: 

right  of,  who  may  exercise, 
when  may  be  exercised..,.. 

how  effected , 

does  not  rescind  sale , 


STORAGE 


defined  

degree  of  care  required  of  depositary ... 

compensation  of  depositary 

how  terminated.. 

ib 

finder  may  put  thing  found  on 

when  carrier  may  place  freight  on 

ib 


STRANGER : 

grant  may  inure  to  benefit  of... 

attornment  to,  void 

See  Third  Person. 


STREAM  : 


cannot  be  polluted  or  interrupted  by  owner  of  soil 

ownership  of  land  newly  formed  by  action  of. 

ownership  of  land  newly  formed  in  navigable  

ownership  of  lalld  newly  formed  in  nnnavigable... 

ownership  of  islands  formed  by  division  of. 

ownership  of  abandoned  bed  of. 


STREET  RAILROAD   CORPORATIONS: 

TIONS. 


See  Railroad  Coepora- 


SUB-AGENT : 

not  responsible  to  agent's  principal 

when  agent  responsible  to  principal  for... 

when  noL 

See  Agent. 

SUBROGATION : 

right  of  inferior  lienor  to , 

SnBP(ENA : 

ofiicer  taking  acknowledgment  may  issue 
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SUBSCRIPTION: 

to  stock  of  corporatioDf. ....•.••.•• 

ib .... 

amount  of,  to  be  paid  in  before  filing  articles  of  incorporation 

ib 

oath  of  officer  as  regards 

payment  of,  hovr  enforced 

See  Stock. 

SUBSBQUBNT  CONDITIONS  :    See  Conditxomb,  Subbiqubrt. 

8UBSBQUENTLY  ACQUIRED  TITLB  ; 

passes  by  operation  of  law 

ib 

passes  by  will 

passes  by  mortgage 

does  not  pass  by  Sheriff's  deed.. 

SUBSTITUTE  : 

responsibility  of  employ6  for 

SUBSTITUTION  :    See  Notatiob. 

SUCCESSION : 

rights  of  children  of  annulled  marriage  tc 

alien  taking  by,  when  must  assert  his  claim 

posthumous  children  take  by 

future  interest  may  pass  by 

words  of,  unnecessary  to  pass  a  fee 0, 

liability  of  persons  acquiring  property  by 

child  of  testator  born  after  making  of  will  takes  by 

child  of  testator  unprovided  for  by  wUl  takes  by,  when 

defined 

both  real  and  personal  property  pass  by 

to  whom  property  passes  by 

distribution  of  property  received  by 

illegitimate  child  takes  what  property  by 

mother  of  illegitimate  child  to  take  by 

computation  of  degrees  in  determining 

exclusion  from,  by  advancement 

relatives  of  half-blood,  when  to  take  by 

husband  takes  common  property  by,  on  death  of  wife 

husband  and  wife,  divorced  and  in  fault,  not  to  take  by 

wife  takes  one-half  of  common  property  by,  on  death  of  hus- 
band   ^ 

by  representation w 

aliens  may  take  by 

when  State  takes  by 

ib 

when  State  takes  by,  subject  to  charges 

persons  taking  by,  liable  for  debts  of  deeedent 

change  of  interest  by,  does  not  affect  insurance 

mortgaged  property  passing  by,  mortgage,  how  satisfied 

SUCCESSORS : 

of  decedent  may  dispute  legitimacy  of  issue... 

liable  for  obligations  of  decedent 

in  equal  degree  take  equally 

of  employer,  when  must  compensate  employ^ 

duty  of  trustee  as  to  appointment  of  his 

must  satijify  mortgage  on  property  passing  to , 

See  Pbrsobal  Rbprbsbbtatites  ,*  Succbssiob. 
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BUaGBSTIONS  : 

falaoy  when  fraadulent , 

ib 

See  Rbfrbbehtatioh. 


SUMMONS : 

divorce  not  to  be  granted  till  proof  of  actual  serrice  of. 

SUPERFLUITY : 

does  not  vitiate 

See  Aubiquitt;  Imterpretatiom. 

SUPERHUMAN  CAUSE: 

excuses  non- performance 

innkeeper  not  responsible  for.... , 

carrier  not  responsible  fur ^^ 

no  one  responsible  for « 


SUPERVISORS : 

may  bring  action  in  behalf  of  child,  for  parental  abuse 

may  claim  provision  for  support  of  orphan  out  of  property  of 

intefstato  parent , 

may  give  consent  to  apprenticeship  of  ohild|  when 

may  bind  out  as  apprentices 


SUPPORT  TO  LAND : 

right  of  more  than  natond,  may  be  held  as  ao  easement, 
right  of  coterminous  owners  to  lateral  and  subjacent 


SUPPRESSION  : 

of  fact«i  when  fraudulent, 
ib 

See  CONCBALMENT. 


SUPREME  COURT:  . 

Clerk  or  Justice  of,  may  take  acknowledgments. 
See  CoDRT. 

SURETY : 


defined 

appnrent  principal  may  show  that  he  is 

liability  of,  cannot  exceed  terms  of  contracts 

liability  of,  not  altered  by  judgment  against  principal 

liability  of,  discharged  by  offer  to  perform  principal  obligation 

interpretation^f  contract  of 

how  exonerate!.. 

ib 

rights  of 

rights  of,  same  as  guarantor's 

rights  of,  to  compel  creditors  to  sue,  etc 

rights  of,  to  compel  principal  to  perform , 

rights  of,  to  compel  principal  to  repay  him 

rights  of,  to  compel  co-sureties  to  contribute „.... 

rights  of,  to  enforce  remedies  of  creditor  against  principal... 
rights  of,  to  benefit  of  securities  held  by  creditor  or  co-surety 

rights  of,  to  have  principal's  property  taken  first, 

rights  of  creditor  against , 

release  of  principal  releases , 

ib 

indemnitor,  how  far  entitled  to  rights  of , 

itidorser  for  accommodation  has  rights  of. 

when  person  indemnifying  is , 

See  QuABAHTir;  Letter  of  Credit. 
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SURETYSHIP : 

contract  of,  defined 

how  interpreted 

See  Surety;  Guaramtt;  Lbttjbr  of  Grkdit. 

SURPRISE : 

contract  made  by,  not  speoifloally  enforced 

See  Mistake. 

SURRENDER: 

of  private  rights  allowed 

of  grant  to  grantor,  does  not  operate  as  retransfer 

owner  may  be  exonerated  from  claim  of  finder  by,  of  thing 

found 

lender  may  be  exonerated  from  claim  of  borrower  by,  of  thing 

lent 

of  negotiable  instrument,  when  may  be  required ^ 

SURVEYOR-GENERAL : 

selection  of  right  of  way  by  corporationa  to  be  submitted  to... 

SUSPENSION : 

of  existence  of  corporations 

of  power  of  alienation 

ib 

ib...« 

ib 

computation  of  term  of,  in  execution  of  power 

of  policy  of  insurance  by  transfer  of  thing  insured 

T 

TAIL: 

estates  in,  abolished 

TECHNICAL  WORDS: 

how  interpreted  in  a  will 

not  neoe^ary  to  give  effect  in  will 

how  interpreted  in  a  contraet. 

See  Interpretation. 

TAXES : 

owner  of  estate  for  life  must  pay 

included  in  word  "encumbrances" 

covenant  for  payment  of,  runs  with  the  land 

TELEGRAPH : 

carrier  by,  must  use  utmost  care 

common  carrier  by,  must  transmit  messages,  in  what  order.... 

TELEGRAPH  CORPORATIONS: 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts 

prerequisites  to  filing  articles  of  incorporation 

^  right  of  way  along  water,  roads  and  highways 

liability  for  injuring  telegraph  property 

liability  for  malicious  injury  to  property 

conditions  on  which  damages  to  sub-aqueous  cable  may  be 

recovered 

duty  to  send  dispatch 

may  dispose  of  certain  rights 

rales  of  charges  to  be  fixed  and  published. 
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TENANT: 

husband  and  wifD  may  hold  property  as  joint,  or  in  common 

for  life,  heirs  of»  when  take  as  purchasers 

at  will,  buw  required  to  quit , 

notice  by,  of  intent  to  quit 

damages  for,  wiirul  holdiog  over 

\h 

for  life,  rights  of 

fur  years  or  at  will,  rights  of 

ib 

attornment  by,  when  unnecessary 

attornment  by,  when  void 

payment  of  rent  by,  to  grantor,  when  binding  on  grantee 

when  several  devisees  take  as,  in  common 

may  repair  at  expense  of  landlord,  when 

continued  posscs^tion  of,  when  renews  lease 

must  give  notice  to  landlord  of  adverse  proceeding 

when  rent  payable  by 

of  part  room,  entitled  to  whole 

released  from  rent  by  letting  room  in  parts 

See  Landlord. 

TESTAMENT:    See  Will. 

TESTATOR : 

must  subscribe  will 

mutual  or  conjoint  will  may  be  revoked  by  any... 

how  may  revoke  will 

effect  of  marriage  on  will  of 

ib 

ib 

child  born  after  death  of,  to  succeed 

children  of,  unprovided  for  in  will,  may  succeed 

title  subsequently  acquired  by,  pass  by  will  of 

property  of,  how  disposed  of  in  payment  of  debt 

See  Will  ;  Detise  ;  Bequest  ;  Legacy. 

TESTIMONY : 

of  witness,  when  privileged 

divorce  not  to  be  granted  on  uncorroborated 

parol,  may  be  heard  to  explain  ambiguity  in  grant 

See  EviDBNCB. 

THEATRE  CORPORATIONS : 

may  be  formed 

See  Corporations. 

THING  IN  ACTION: 

defined  

transfer  of  and  survivorship  in 

value  of,  how  determined  in  assessing  damages 

THIRD   PERSON: 

defined 

when  may  recover  for  necessaries  flimished  child 

when  may  not  recover  for  necessaries  furnished  child 

estates  for  life  of 

i  remainder  on  estates  for  life  of.. 

ib 

eflfect  of  transfer  where  consideration  i^  paid  by 

consent  of,  to  execution  of  power,  how  given 

delivery  in  escrow  must  be  made  to 

grant  may  inure  to  benefit  of. 

may  enforce  contract  made  for  his  own  benefit 
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13 
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61 


953 

200 

954 

200 

3356 

568 
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605 

208 

45 

209 

45 

766 

171 

775 

•173 

776 

173 

853 

183 

907 

192 

1059 

219 

1085 

222 

1559 

310 

INDEX. 


769 


■1 

u 


THIRD  PERSON  :    (CotiKn«erf.) 

when  voluntary  trustee 

when  must  aee  to  applioation  of  truet  property 

trusts  for  benefit  of ; 

ratifioation  to  prejudice  of,  not  allowed 

responsibility  of  agent  to 

agent  must  deliver  thing  held  for  principal  to,  when 

liability  of  partner  to 

who  liable  as  partner  to 

information  of  belief  of,  material  in  marine  insurance 

propertjr  may  be  pledged  for  benefit  of. 

contract  to  procure  act  to  be  done  by,  not  specifically  enforced 
righu  of,  not  to  be  prejudiced  by  revision  of.  contract,  when.. 

act  of,  not  to  prejudice 

who  must  suffer  by  act  of 

THREAT:  ^    ,  ^, 

desertion  caused  by,  how  operates  as  a  ground  of  divorce 

trustee  must  not  use,  to  obtain  advantage 

partner  must  not  use,  to  obtain  advantage 

Bee  BuRBSS  ;  Hbnacb  ;  Undue  Imfluknck. 

TICKET : 

to  passenger,  effect  of 

TIME : 

of  commencing  action  for  nullity  of  marriage 

of  creatioh  of  interest,  what 

of  delivery  of  grant,  presumption  of.  .....  

words  in  will,  relate  to  what 

at  which  obligation  must  be  performed 

ib 

not  of  essence,  unless  expressly  declared 

ib 

of  performance  of  contract. 

of  performance  of  contract,  may  be  extended 

entire,  of  servant,  belongs  to  master 

to  which  representation  in  insurance  refers 

allowed  for  travelling  to  record  personal  mortgage 

does  not  confirm  avoid  act... 

See  Lapse  of  Time. 

TITLE : 

of  Act  establishing  the  Code • 

filing  inventory  of  wife's  property  gives  notice  of  her. 

ownership  of  instruments  affecting 

of  property,  how  acquired 

by  occupancy 

by  accession 

by  transfer 

re-delivery  of  grant  to  grantor  does  not  re-vest. 

fee  simple,  when  presumed  to  pass 

ib 

subsequently  acquired,  passes  by  operation  of  law 

subsequently  acquired,  passes  by  will 

what,  passes  by  transfer 

ib 

to  highway,  passes  by  transfer 

to  personal  property,  what  passes  by  transfer 

transfer  of,  under  executory  agreement  of  sale... 

when  buyer  acquires  hotter,  than  settler  has 

•             instruments  evidencing,  declared  by  judgment,  how  pcknowl- 
edged  for  record '. 
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TITLB :    ( Continued, ) 

Sheriff's  grant  and  enoumbranoes,  muniments  of  same 

Trbat,  vests  by  homestead  declaration 

to  homestead,  how  recorded 

by  devise  by  will 

when,  passes  by  specific  devise  or  legacy 

to  thing  in  performance,  when  passes  to  creditor 

warranty  of,  to  personal  property 

loan  for  use  does  not  transfer 

loan  for  exchange  transfers. 

to  freight,  by  transfer  of  bill  of  lading 

ib 

implied  warranty  of,  to  personal  property,  in  authority  to 

agent  to  sell k 

lien  does  not  transfer 

subsequently  acquired,  inures  to  mortgagee 

TITLE  DEEDS : 

ownership  of. 

TOLLS : 

wagon  road  corporations  may  collect. 

penalty  for  taking  unlawful 

not  to  be  charged  on  public  highways 

rates  of,  to  be  posted  over  gate 

toll-gatherer  may  detain  person  until,  paid 

toll-gatherer  not  to  detain  person  unnecessarily 

penalty  for  avoiding .- 

right  of  taking,  may  be  held  as  a  servitude 

TRADE : 

contract  restraining,  how  far  allowed 

ib 

ib 

See  BU8I5S8S. 

TRADE  MARES : 

subjects  of  ownership 

what  may  be  appropriated  as 

implied  warranty  of. 

See  Marks. 

TRANSFER: 

of  services  and  custody  of  child,  how  only  can  be  effected.... 

of  stock,  how  effected 

of  stock  of  married  woman,  how  effected 

of  stock  of  non-resident,  how  effected.. 

Aiture  interests  may  pass  by 

effect  of,  where  consideration  is  paid  by  third  person 

effect  of  omitting  to  declare  trust  in ..•••.. 

thing  in  action  subject  to 

product  of  the  mind  subject  to 

defined  

voluntary,  defined 

voluntary,  consideration  not  necessary  to  its  validity  (see 

Gift) 

what  may  be  subject  of, 

mere  possibility  not  subject  of. 

right  of  re-entry  subject  of. .,..., 

adverse  claim  subject  of 

agreement  not  to  transfer  insured  interest,  when  void 

life  insurance  policy  may  pass  by 

of  thing  insured  does  not  transfer  policy 

«  of  interest  in  partnership  property  dissolves  partnership 


994 


1210 

248 

1254 

257 

1264 

259 

1310 

268 

1363 

276 

1502 

301 

1765 

344 

1885 

359 

1904 

361 

2127 

390 

2128 

390 

2323 

417 

28S8 

493 

2945 

501 

309 


514 

122 

514 

122 

515 

122 

516 

122 

517 

122 

518 

122 

519 

123 

802 

176 

1673 

329 

1674 

329 

1675 

329 

055 

155 

991 

209 

1772 

346 

197 

43 

324 

75 

325 

75 

326 

75 

699 

161 

853 

183 

869 

186 

954 

200 

982 

208 

1039 

216 

1040 

216 

1040 

216 

1044 

217 

1045 

217 

1046 

217 

1047 

217 

2599 

454 

2764 

475 

2593 

453 

2450 

432 
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TRANSFER  :     ( Continued,) 

of  interest,  when  deemed  mortgage 

nnder  mortgage  subject  to  defeasance,  may  be  proved^ 

Mode  of: 

oral 

by  grant  (se4  Qbakt) 

Effect  of: 

to  vest  title  in  transferee. 

npon  interests  of  other  parties 

upon  incidents  of  things  transferred 

in  favor  of  stranger 

of  personal  property  by  sale • 

Unlawful  and  Fraudulent  : 

certain  instruments  void  against  purchasers 

not  void  against  purchasers  having  notice,  unless  fraud  is 
mutual 

power  to  revoke,  when  deemed  executed 

ib 

other  provisions  concerning t... 

certain  presumed  to  be 

when  creditor  can  avoid 

question  of  fraud  in  respect  to,  a  question  of  fact 

Of  Oblioations: 

burden,  when  transferable.... 

right  arising  out  of  obligation... , 

of  obliflpktion  running  with  the  land.. 

See  GOVENANTB. 

Of  Real  Property: 

requisites  for , 

instrument  affecting 

See  Grant. 

Of  Personal  Propbrtt  : 

when  must  be  in  writing , , , 

by  sale 

of  title  under  sale , 

under  executory  agreement , 

effect  of,  nnder  sale , 

See  Gifts. 


2921 
2tt23 

1051 
1052 


TRANSIT 


mortgaged  property  in,  where  deemed  located. 

stoppage  in 

stoppage  in,  how  effected 

stoppage  in,  effect  of. 


TRANSPORTATION :    See  Carrxaoi. 


TRBBS : 


ownership  of..., 

ib 

nursery,  subject  to  mortgage... 
damages  for  injury  to , 


TRESPASS : 

gives  trespasser  no  title  to  property., 
damages  for 


TRIFLES : 


law  disregards. 


TRUST : 


minor  cannot  hold  offlees  of. 

suspension  of  power  to  alienate  suliject  of. 
powers  in  (see  Powers). 


833 

834 

2958 

3347 


1031 
3346 
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497 

498 

217 
218 


1082 

222 

1083 

222 

1084 

222 

1085 

222 

1140 

234 

1227 

251 

1228 

251 

1229 

251 

1230 

251 

1231 

252 

3440 

583 

3442 

583 

3443 

583 

1457 

293 

1458 

294 

1460 

294 

191 

223 

1092 

223 

1135 

233 

1136 

233 

1140 

234 

1141 

234 

1142 

234 

2967 

506 

3076 

522 

3079 

523 

3080 

523 

181 
181 
504 
566 


215 
566 


598 


9 

172 
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TRUST  :    (Continued,) 

instrament  deolaring,  a  "roal  inBtniment'' 

witness  not  necessary  to  validity  of  instrument  declaring 

interest  in  existing,  how  transferred. 

voluntary,  defined 

involuntary,  defined 

parties  to,  defined 

for  what  object  may  be  created 

who  deemed  trustee  under 

vdluntary,  how  created  as  to  trustor 

voluntary,  how  created  as  to  trustee 

obligations  of  trustee  under  (see  Trustbb). 
obligations  of  trustor  under  (see  Trustor). 

obligations  of  third  persons  in  restpeot  to 

third  person,  when  bound  to  see  to  application  of  property  in. 
For  Benefit  of  Third  Person  : 

defined  

how  created 

when  Court  is  trustor  und^r 

how  declared..... 

ib 

obligations  of  trustee  under  (see  Trustee). 

termination  of » 

not  revocable 

See  Trusts  in  Real  Property. 


TRUSTEE  : 

on  dissolution  of  corporations 

ib 

powers  of  such » 

of  power,  effect  of  death  of. 

defined  

what  constitutes 

trust,  how  created  as  to 

involuntary,  wrongful  holder  of  thing  is 

involuntary,  fraudulent  gainer  of  thing  is 

must  act  in  best  faith 

not  to  use  property  for  his  own  funds 

must  not  take  advantage  of  beneficiary «  

must  not  take  part  in  transaction  adverse  to  beneficiary.... 
must  not  assume  trust  adverse  to  interest  of  beneficiary.. 

must  disclose  adverse  interest  to  beneficiary 

when  guilty  of  fraud 

mixing  funds  with  his  own,  how  far  liable... 

presumption  against 

measure  of  liability  of,  for  breach  of  trust... 

ib 

responsible  for  acts  of  co-trustee,  when 

when  person  acquiring  trust  property  becomes  .... 

payment  to,  when  sufficient 

when  third  person,  when  becomes  involuntary..... 

assent  of  trustor  and,  creates  trust 

appointed  by  Court,  who  is  trustor  of 

must  fulfil  purpose  of  trust 

must  use  ordinary  care  and  diligence 

must  procure  trustworthy  successor  on  discharge.. 

must  invest  trust  fund,  how 

must  pay  interest,  when 

cannot  enforce  claim  against  trust  fund 

powers  of,  as  agent 

cannot  act  without  assent  of  co-trustees 

discretionary  power  of,  how  controlled 

involuntary,  rights  of 

office  of,  how  vacated 


»r*e««  ••••••  •••••« 


1002 
1098 
1135 
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2217 
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2219 
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402 

402 

403 

403 

403 

403 
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407 
407 
407 
407 
407 

410 
410 


92 
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409 
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TRUSTEE:     ( Continued,) 

how  discharged 

how  removable , 

appointment  uf  new 

survivorship  of. 

District  Court,  when 

in^urnnce  by,  how  made 

Op  Real  Pkopbrty  : 

existing  estate  of,  not  divested 

takes  no  estate  in  certain  cases..... 

ib 

must  execute  release,  when 

whole  estate  vests  in 

when  grant  to,  to  be  deemed  absolute 

acts  of,  in  breach  of  expressed  trust,  void 

estate  of,  when  ceases 

See  Trust  ;  Trusts  im  Real  Propbrtt. 

TRUSTOR : 

defined 

trust,  how  created  as  to 

Court,  when  deemed 

mutual  consent  of  trustee  and,  necessary  to  create  trust 

declaration  of  trust  by 

lb 

declaration  of  trust  by,  must  be  obeyed 

cannot  revoke  trust,  when 

See  Trust  ;   Trusts  in  Real  Property  ;  Trustee  ; 
Bbneficiart. 

TRUSTS  IN  REAL  PROPERTY: 

limited  to  those  specified 

when  legal  estates 

certain,  unaffected • 

for  simple  use  of  another,  void 

for  simple  use  of  trustee  under,  must  release 

certain  implied  trusts  not  affected.. 

must  be  in  writing 

resulting,  limited 

resulting,  in  favor  of  creditors........ 

resulting,  in  favor  of  others 

resulting,  not  to  pn^udice  purchasers... 

express,  for  what  purposes  allowed 

devise  creating,  when  deemed  only  a  power. 

when  liable  to  creditors 

when  no  estate  vests  under 

vest  whole  estate  in  trustees. 

author  of,  may  prescribe  to  whom  estate  shall  belong 

estate  of  grantee  subject  to 

estate  left  in  author  of. 

powers  over,  of  beneficiaries..' 

ib 

effect  of  omitting  to  declare  in  conveyance. 

expressed  in  creation  of  estate,  acts  in  breach  of,  void.. 

when  to  cease.. 


u 

UNCERTAINTY : 

how  interpreted  in  a  contract •... ;     1649 

to  whom  imputed... 16d4 

See  Irterprbtatiom.  ' 
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860 
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871 
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2262 

407 

2251 

407 

2263 

407. 

2254 
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2280 
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847 

182 

848 

182 

849 

182 

860 

183 

860 

183 

861 

183 

862 

183 

863 

183 

864 

183 

866 

183 

866 

184 

867 

184 

868 

184 

869 

184 

800 

185 

863 

186 

864 
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866 

186 

866 

186 

867 

186 

868 

186 

869 

186 

870 

156 

871 

186 

336 
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UNDUE  INPLUENCB  : 

Trill  procured  by,  Toid 

contract  obtained  throagb,  voidable. 

ib 

defined , 

tbing  gained  by,  beld  in  trust 

presumption  of,  agunst  trustee 


UNIFORM*: 

interpretation  to  be. 


UNLAWFUL : 

condition  in  instrument  renders  it  void 

Condition  in  obligation  void ».. 

alternative  in  contract,  effect  of. 

object  of  contract  avoids  it,  wben 

contracts  (see  Go2rrRACT8). 
tranfers  (see  Traksfbrs). 

UNRECORDED  INSTRUMENTS :    See  Instbumbnts  ;  RECORBise. 

UNSOUND  MIND:    See  Pbrbok  of  Uxsound  Mind. 

USAGE : 


defined 

meaning  of  words  fixed  by,  to  be  followed 

employ^  to  conform  to 

agent  may  delegate  authority  when  according  to. 


USE: 

of  State  land  granted  to  corporations 

ib 

ib 

I         of  thing  deposited,  forbidden. 

of  thing  deposited,  liability  of  depositary  for  wrongful, 

of  thing  hired 

loan  for  (see  Loan). 

USES  AND   TRUSTS :    See  Trusts  in  Rbal  Propbrtt. 

USUAL:    See  Usage;  Cubtomart. 


V 

VALUE : 

defined 

rights  of  purchaser  for 

ib 

ib , 

ib 

ib 

ib , 

rights  of  encumbrancer  for  (see  Encumbrancer). 

purchaser  for,  defined 

in  assessing  damages  (see  Damages). 

VEHICLES : 

carrier  must  provide  safe 

carrier  must  not  overload 

ib 

common  carrier  must  provide  a  sufficient  number  of. 

carrier  must  carry  luggage  in  same  vehicle  with  passengers... 
See  Carrier. 
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709 
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S579 
856 
869 

1759 
915 
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261 
311 
331 
313 
404 
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323 


163 
292 
293 
317 


8577 

606 

1644 

325 

1982 

372 

2349 

420 

366 

86 

367 

S6 

368 

86 

1835 

353 

1836 
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1930 

3W 

606 
184 
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343 
193 
232 
276 

246 


2101 

387 

2102 
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2185 

398 

2184 

397 

2133 
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VENDOR: 

lien  of 

ib 

when  deemed  to  waive  lien, 
extent  of  lien  of 

VESSBL  >    See  Ship. 


VESTED 


INTEREST : 
defined 


VIGILANT : 

preference  given  to  the 


3050 
3046 
3047 
3048 


604 


1172 


VOLUNTARY  DEPOSIT:    See  Db posit. 

VOLUNTARY  T*RANSPER :    See  Transfer  ;  Gift. 

VOYAGE : 

owner  of  ship  for,  liable  for  repairs  and  supplies... 

power  of  shipmaster  during 

ib 

ib 

ib 

insured,  how  determined 

deviation  from,  defined 

deviation  from,  when  proper 

deviation  from,  when  improper.. 

deviation  from,  efiect  of,  on  insurance 

See  Ship. 

WAGES : 

of  minor,  when  may  be  paid  to  him 

of  seamen,  when  begin '. 

of  seamen,  depend  on  freightage,  when 

of  seamen,  depend  on  freightage,  when  not 

of  seamen,  when  voyage  is  broken  up 

of  seamen,  when  wrongfully  discharged,  etc 

of  seamen,  when  prevented  from  rendering  service. 

of  seamen,  when  personal  representatives  entitled  to 

of  seamen,  not  to  be  lost  by  special  agreement 

of  seamen,  lien  for 

WAGON  ROAD  CORPORATIONS: 

may  be  formed 

articles  of  incorporation  must  state  what  additional  facts 

prerequisites  to  filing  articles  of  incorporation 

three  Commissioners  to  act  with  surveyors 

survey  and  map  to  be  filed  and  approved  by  Supervisors. 

tolls,  etc.,  to  be  collected 

penalty  for  taking  unlawful  toll 

no  toll  to  be  charged  on  public  highways 

•    rates  of  toll  to  be  posted  over  gate 

toll-gatherer  may  detain  person  until  toll  paid 

toll-gatheror  not  to  detain  person  unnecessarily 

penalty  for  avoiding  tolls , 

penalty  for  trespass  on  property  of • 

when  capital  is  repaid,  tolls  to  be  reduced 

may  mortgage  and  hypothecate  property 

WAIVER : 

of  private  rights  allowed 

of  objections  to  offer  of  performance 
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161 
230 


965 

201 

2037 

379 

2038 

379 

2039 

879 

2040 

880 

2692 

465 
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2695 

466 
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212 

46 

2055 

382 

2054 

882 

2058 

382 

2056 

382 

2057 

382 

2060 

383 

2062 

38.{ 

2052 

.381 

3064 

521 

286 

61 

291 

65 
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65 
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121 
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519 

123 
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123 

521 

123 

522 

123 

9 

3 

1501 

301 
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WAIVER:    {C9Htinued.) 

of  option  as  to  delivery  of  goods 

of  oommunicatioD  in  insaranoe - 

of  notice  of  sale  of  pledged  property — 

of  demand  by  pledgeor  or  debtor .% - 

of  presentment  and  notice ' 

of  protest • •; 

of  proyisions  of  this  Code  by  stipulation  between  parties 

WALL: 

rights  of  asing,  as  party  wall,  an  easement 

WAR: 

dissolves  partnership,  when 

WARD :  , 

defined • 

rules  for  awarding  custody  of. 

release  of  guardian  by 

WAREHOUSEMAN :    See  Storaqk. 

WARRANTEES : 

lineal  and  oollatoral*  abolished. 

WARRANTY : 

covenant  of,  runs  with  the  land 

covenant  of,  executory  contract -binds  seller  to  insert 

defined « 

none  implied  in  sale,  except •••• 

of  title  to  personal  property 

on  sale  by  sample 

where  buyer  relies  on  seller's  judgment 

by  manufacturer 

ib ; 

ib 

of  goods  inaccessible  to  buyer 

of  trade  marks 

of  other  marks  on  goods 

as  to  sale  of  written  instrument. 

of  provisions  for  domestic  use « 

as  to  sale  of  good  will..^ 

on  judicial  sale 

effect  of  general 

right  of  buyer  to  inspect  goods  on  sale  with 

right  of  buyer  to  rescind  in  case  of  breach  of. 

implied,  of  money  exchanged 

implied,  in  authority  to  agent  to  sell  personal  property 

of  authority 

agent  has  power  to  givc.» 

auctioneer  has  power  to  gi?e 

Implied  in  negotiable  instrument 

damages  for  breach  of,  of  quality  of  personal  property 

damages  for  breach  of,  of  title  to  personal  property 

damages  for  breach  of,  of  agent's  authority 

In  Insdrahcb: 

may  be  express  or  implied 

no  form  necessary  to  constitute 

when  express,  must  be  in  policy 

may  relate  to  past,  present  and  future. 

express,  defined 

as  to  futare,  defined.. 

fulfilment  of,  when  excused 

violation  of  material,  avoids  policy i... 


Section. 
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WARRANTY  :     {Continued.) 

violation  of  immaterial,  does  notprejadiee 

violation  of,  without  frand,  effect  of. 

may  be  qaalified  by  representation,  when 

Marine  : 

implied,  of  aeaworthineas 

implied,  wbea  complied  with 

ib 

implied,  to  what  extends 

implied,  aa  to  different  parts  of  voyage 

implied,  delay  in  repairing,  breach  of. 

express,  of  neutrality,  etc.,  effect  of » 

WATER : 

right  of  taking,  an  easement 

right  of  receiving  and  discharging  on  land,  an  easement. 

right  of  owners  as  regards 

natural  flow  of,  not  to  be  prevented 

boundaries  by 

WATER  AND  CANAL  CORPORATIONS : 

may  be  formed « 

articles  of  incorporation  to  state  what  additional  facts.... 

prerequisites  to  filing  articles  of  incorporation 

may  obtain  contract  to  supply  city  or  town 

duties  of. 

rates  to  be  fixed  by  Commissioners 

right  of  way 

to  build  and  keep  bridges  in  repair.^ 

WAYS  : 

boundaries  by 

what  title  to,  passes  by  transfer  of  land  bounded  by 

See  Right  of  Wat. 

WEAKNESS  OF  MIND: 

unfair  advantoge  taken  of,  renders  contract  voidable 

ib 

WESTERLY : 

'  defined 

WHARF  CORPORATIONS :    See  Bridob  Corporatiokb. 


WIDOW 


WIFE: 


legacy  to,  when  chargeable  with  debts  of  testator 

interest  on  legacy  to,  when  accrues 

See  Wife  ;  Sucgrbsioh. 

abduction  of,  forbidden 

must  abide  by  husband's  reasouable  selection  of  residence... 

on  refusal  so  to  do  she  commits  desertion 

if  place  is  unfit  and  she  refuses,  husband  commits  desertion 

neglect  of  husband  to  provide  for,  is  ground  for  divorce 

may  be  granted  alimony  on  divorce 

ib 

ib 

when  allowance  may  be  withheld  from 

when  shall  support  husband  out  of  her  property 

legitimacy  of  issue,  where  divorce  granted  for  adultery  of.... 
separate  property  of. 

98 
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179 
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61 
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292 

65 

548 

127 

549 
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550 
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551 
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831 

181 

1125 

232 

1567 

811 

1575 

813 

221 


1361 

276 

1369 
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48 

• 

13 

104 

27 

104 

27 
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27 
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27 

136 

35 

137 

85 

139 

85 

142 

35 

144 

36 

146 

36 

162 

38 
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WIFE: 


WILL 


(  Continued.) 

inventory  of  neparate  property  of. 

effect  of  failing  to  enter  personal  property  of,  in  inventory 

earnings  of,  not  liable  for  debts  of  husband 

earnings  of,  when  living  separate,  separate  property 

husband  not  liable  for  debts  of,  contracted  before  marriage..... 

not  liable  for  debts  of  husband 

property  of,  liable  for  her  own  debts 

not  allowed  estate  in  dower 

support  of •' 

husband  not  liable  for  her  support  if  she  abandons  him 

power  of,  as  sole  trader .••••• 

husband  not  bound  to  support  children  of,  by  former  marriage 

consent  of,  necessary  for  husband  to  adopt  child 

must  join  husband  in  disposing  of  homestead 

disposition  of  common  property  in  case  of  death  of. 

duress  or  menace  of,  avoids  contract  of  husband,  when 

ib 

See  Marriagr;  Divobcb  ;  Married  Womak;  Hus- 
band AND  WiFB. 


when  person  of  unsound  mind  may  make 

fiiture  interest  may  pass  by 

power  to  dispose  of  property  by,  how  executed 

power  to  dispose  of  property,  when  cannot  be  executed  by 

power  in  trust  created  by,  how  executed 

liability  of  persons  acquiring  property  by 

effect  of,  upon  gift 

who  may  make 

insane  person  incompetent  to  make 

procured  by  fraud,  etc.,  may  be  denied  probate 

revocation  of,  obtained  by  f^aud,  etc.,  void 

married  woman  may  dispose  of  her  separate  property  by 

what  may  pass  by 

who  may  take  by 

written,  how  executed 

witness  to,  must  state  residence 

conjoint  or  mutual 

competency  of  subscribing  witness  to 

conditional >..•  •• »•>• 

gift  by,  to  subscribing  witness,  when  void 

creditors  competent  witnesses  to 

witness  to,  when  entitled  to  devise  by 

made  in  other  State,  valid 

void,  unless  duly  executed^ *.. 

subsequent  change  of  domicile  does  not  affect 

effect  of  codicil  on 

power  to  devise,  how  executed  by  terms  of. 

includes  codicils 

execution  and  construction  of  prior,  not  affected  by  the  Code. 

mortgage  on  property  devised  by,  how  satisfied.. 

child  born  after  making  of,  takes  certain  share 

children  unprovided  for  by,  when  may  succeed 

share  of  child  bom  after  making  of,  out  of  what  portion  taken 
death  of  devisee  before  testator 

ib 

ib 

devises  of  land  in,  how  construed 

subsequently  acquired  title  passes  by 

change  of  interest  by,  does  not  affect  insurance 

Interpretation  of : 

according  to  intention 

to  be  confined  to  written  will 


171 

39 

173 

39 

174 

40 

175 

40 

176 

40 

177 

40 

177 

40 

179 

41 

181 

41 

182 

41 

188 

42 

209 

45 

228 

47 

1240 

253 

1396 

283 

1669 

312 

1570 

312 

34 

9 

699 

161 

901 

191 

902 

191 

937 

196 

1127 

232 

1152 

235 

1270 

260 
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261 
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261 

1272 

261 

1273 

261 

1274 

261 

1275 

261 

1276 

261 

1277 

262 

1278 

262 

1279 

262 

1280 

262 

1281 

262 

1281 

262 

1282 

262 

1283 

263 

1284 

263 

1285 

263 

1286 

263 

1335 

271 

1376 

277 

1375 

277 

2940 

501 

1305 

267 

1306 

267 

1307 

267 

1309 

263 

1343 

272 

1344 

273 
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268 

1311 

268 

2556 

448 

1317 

269 

1318 
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WILL:     {Continued.) 

rules  of|  to  be  obserred ...*« 

several,  to  be  taken  together 

all  parts  to  be  considered  in 

latter  part  controls 

distinct  clause  not  affected  by  indistinct 

in  case  of  ambiguity  or  doubt 

words  to  be  taken  in  ordinary  sense 

words  to  receive  operative  construction 

technical  words 

technical  words  not  necessary 

to  avoid  intestacy 

of  devise,  etc.,  of  real  property,  etc 

of  devise  of  residue  of  real  property 

of  devise,  as  referring  to  time  of  death 

of  devise  or  bequest  to  a  class 

of  words  of  donation  and  limitation 

of  directions  for  conversion 

by  what  law  governed 

Revocation  of : 

procured  by  frand  may  be  annulled 

of  mutual  will  may  be  effected 

made  in  other  State,  valid 

void  unless  duly  executed 

subsequent  change  of  domicile  does  not  affect ;. 

of  written  will 

evidence  of. 

by  obliteration 

of  duplicate 

by  subsequent  will 

subsequent,  does  not  revive  prior  will 

by  marriage  and  birth  of  issue. 

by  marriage  of  testator 

by  marriage  of  testatrix 

contract  to  sell  property  disposed  of  by  will,  is  not 

encumbrance  on  property  disposed  of  by  will,  is  not 

conveyance,  when  is 

conveyance,  when  is  not.. 

revokes  codicils.. 

provisions  relating  to,  apply  to  what  wills 

Wdhcupative  : 

how  executed 

requisites  to  make  valid.. '. 

proof  of 

probate  of 

need  not  be  in  writing 

WITNESS : 

testimony  of,  when  privileged 

name  of,  to  marriage  ceremony,  to  be  indorsed  on  certificate... 

not  necessary  to  validity  of  real  instruments 

recording  of  instruments  proved  by  other  than  subscribing.... 

oath  of  credible,  necessary  in  taking  acknowledgments 

interpreter  may  be  employed  for  foreign 

subscribing,  to  be  personally  known  to  officer  taking  proof..... 

subscribing,  shall  prove,  what 

subscribing,  handwriting  of,  when  may  be  proved 

subscribing,  evidence  of,  to  prove,  what 

to  will  necessary 

ib 

to  will,  duties  of 

to  will,  cannot  take  under  will 

to  will,  when  may  take  as  much  under  will  as  by  succession.. 
See  BviDBKCB. 
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WORDS : 

Interpretation  of: 

doubtful 

ib 

to  be  taken  io  ordinary  sense 

ib 

technical,  not  necessary  in  will 

to  receive  operative  construction  in  will • 

technioal,  how  construed 

ib 

to  be  given  some  meaning  if  possible • 

in  will,  to  what  time  refer 

of  donation  and  limitation  in  will 

how  used  in  the  Code 

See  Dbfixitiomb  ;  Intbeprbtat'ioiis. 

WORDS  OF  INHERITANCE : 

not  necessary  to  pas^  a  fee 

ib 

construction  of...,. 

WRECK:    See  Shipwreck. 

WRITING: 

consent  to  apprenUoeship,  to  be  in 

trusts  in  real  property  must  be  in 

execution  of  power  to  be  by  instrument  in 

ownership  of  private  communications  in 

transfer  may  be  made  without,  when 

transfer  in,  called  grant 

transfer  of  real  property  must  be  in 

instruments  in,  prima  facie  import  consideration 

transfer  of  what  personal  property  to  be  in 

will  in,  how  executed 

nuncupative  will  need  not  be  in 

non-negotiable  instrument  in,  transferable.......... 

debtor,  on  payment  ot  debt,  entitled  to  receipt  in 

debtor  may  bo  released  by  release  in 

what  contracts  must  be  in « 

contract  prevented   by  fraud  from  being  put  in,  may  be 

enforced,  when 

supersedes  oral  negotiations  concerning  contract 

contract  in,  tAkes  effect,  when 

contract  in,  how  far  disregarded,  when  erroneous 

intention  of  parties,  when  ascertained  from 

in  contract  controls  printed  parts.. 

contract  in,  how  altered 

authority  of  agent  to  execute  executory  real  instrument  to 

be  in 

implied  warranty  on  sale  of  executory  instrument  in 

carrier's  obligations  not  altered  except  by  agreement  in 

guaranty,  when  must  be 

real  mortgage  must  be  in 

power  of  attorney  to  execute  personal  mortgage,  must  be  in... 

WRONG : 


he  who  consents,  suffers  no •• 

no  one  can  take  advantage  of  his  own 

remedy  for  every .*•• 

law  does  uot  interpose  between  parties  equally  in. 


WRONGS: 


minors  and  persons  of  unsound  mind  liable  for. 
damages  for 
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defined , 

1917 
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362 

ib 
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• 

NOTE. 

There  are  two  modes  of  indexing : 

First — A  scientific  index  for  the  profession  alone^an  index  to  $uhfeet9  more  general — 
corering,  perhaps,  a  third  of  the  space  of  the  present. 

Second — A  mora  popular  or  elaborate  index,  with  a  greater  particnlaritj  of  subjects ; 
ample  sub-headings,  with  repetitions,  making  sub-headings  principal  headings,  in  their 
appropriate  places  in  the  alphabet. 

The  latter  mode  has  been  adopted,  as  it  was  deemed  important,  at  least  for  the  first 
publication,  to  fhrnish  the  most  ample  facilities  for  all  to  ascertain  the  contents  of  the 
Code. 

The  pressure  of  labor  on  the  Commission  has  necessitated  the  turning  over  of  the  index- 
ing to  a  clerk.  The  urgency  for  the  binding  of  the  Ciril  Code,  before  the  meeting  of  the 
Legislature,  has  required  the  most  rigorous  prosecution  of  the  work  on  the  index  beyond 
the  usual  hours  of  labor,  and  has  precluded  its  examination  by  the  Commission,  as  well  as 
any  review  by  its  author.  The  Bar  will,  therefore,  please  extend  to  it,  if  found  defectiro, 
the  indulgence  which  the  circumstances  seem  to  justify. 


The  mode  of  citation  of  this  Code  is  :    Cal.  Civ.  Co.,  Sec. 
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